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INTRODUCTION

The ultimate in estate planning is cryogenics. Cryogenics is
freezing the body of a dead person so it can be brought back to
life sonmetine in the future when the technology to do so is
devel oped. In fact, it is possible to do a |lay-away plan where a
person has his head cut off and frozen. This is done with the hope
that in the future an entire new body can be cloned and the head
attached to it. The person first has to be declared dead. The
gquestion becones: Wiat will happen to the body? Wether we believe
we cone back in another form or pass to a higher plane of
exi stence, we will nevertheless travel to a real mwhere no one ever
returns. W cannot take it with us. That is not to say that
peopl e have not tried to do so. The Pharaohs of Ancient Egypt, the
Mayans in Central America and the Celtic tribes in Europe all
attenpted and failed to take their worldly goods with them

So what then is left for us to do? Lacking a phil osophical
bent, we can only offer practical and pragmatic answers for the
['iving. The only answer that nmakes sense is that if a person
cannot take the estate with him it should be given to those for
whom t he person cared. For nobst people that nmeans sinply giving
the estate to famly nenbers and | oved ones. If the estate is

going to be given away, it nmakes sense to give it to |oved ones
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rather than to the governnent in the form of avoi dabl e taxes.

The purpose of estate planning is to help a person build a
| arge estate during life and to pass as nuch of it as possible to
the | oved ones upon death. This book attenpts to present the
various types of available estate planning for the average estate.

An estate plan is the procedure by which a person attenpts to
preserve the assets of his estate during life and distribute them
after death. The main considerations in estate planning are
avoi di ng probate, reducing estate and inheritance taxes and qui ckly
distributing the estate to the designated heirs.

A conplete estate plan will consider nethods for preservation
of the estate during life by maxim zing incone while reducing
i ncone taxes that nust be paid. The costs of probating a wll are
large. An old joke: If the person was not already dead, the cost
to probate his estate would kill him

Probate costs include court fees, appraisal fees, attorney
fees and executor fees. Court costs and appraisal fees are nodest:
a couple of hundred dollars for an average estate. The real costs
are the attorney and executor fees. The maxi mum anounts of
attorney and executor fees are set by statute and approved by the
court. They are based upon the size of the estate (value of the
property to be probated) and increase as the estate increases. In
California, for exanple, attorney and executor fees are as foll ows:

1. 4%of the first $100, 000; maxi mum $4, 000.

2. 3%of the next $100, 000; nmaxi num $3, 000.



3. 2% of the next $800, 000; maxi num $16, 000.
4. 1% of the next $9, 000,000 nmaxi mum $90, 000.
For exanple, a $100,000 estate probated in California the maxi mum
attorney and executor fees would be $8,000: ($4,000). The attorney
and executor can agree to take less or no fee at all.
Avoi dance of probate fees is a mmjor inducenent for
i npl enenting an estate plan. Wen a revocable trust is used, there
are no probate f ees. The estate passes imediately to the
designated beneficiaries of the trust. No court proceeding is
needed to transfer the property of a trust, so no attorney is
needed. There are several neans to avoid having to probate
property. The nbst comon probate avoi dance vehicl es are:
1. Summary probate proceedings in the decedent's state. A
summary probate is an abbrevi ated procedure for smal
estates or for transferring the entire estate to a
surviving spouse. Many states have adopted speci al
procedures to by-pass the expense and long delay in
probati ng such estates.
2. Gving the estate away while alive.
3. Pl acing the property into joint tenancy wi th the proposed
heirs. Upon death, title for the property passes
i medi ately w thout probate to the surviving joint
tenants. Real property held in joint tenancy passes to
the survivors without a probate by recording a notice of

the death of a joint tenant.



4. Placing the estate into a revocable trust that passes the
estate to the designated beneficiaries i mediately upon
t he decedent's death. This is the nost popul ar form of
estate planning. It is fast and bestows the naximm
anount of control and property over the estate.
To determ ne the best type of estate plan, one needs to know the
size of his estate, how he wishes to distribute it and the anount

of control he is willing to relinquish to create the estate pl an.
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CHAPTER 1

COMMON PROBATE QUESTIONS

TN I i i i i i 11111111

This chapter is devoted to the questions nost frequently asked
concerni ng probate. Nearly everyone has a basic understanding as to
what a probate is all about. Few people, however, really understand
t he mechanics of a probate unless they have been conpelled to go
t hrough one.

A probate is overall nane given to the judicial proceeding
whereby a court distributes an estate of a deceased person who had
not made arrangenents for the passing of the estate w thout court
supervision prior to death. In short, if a person dies wth
property in excess of $60,000 in value for which he had not nade
arrangenents for its passage outside of probate after death (such
as through a revocable trust or joint tenancy), then the property
must be probated in order to have it distributed to the deceased
person's heirs. Al property that passes to heirs by virtue of a
WIIl or by intestacy nust be probated.

Probate lawis the only field of law that is gradually fading

out of existence. Summary Probates, Joint Tenancies and Revocabl e
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Trusts have been steadily reducing the nunber of probate filings
each year. The reason for this reduction is that such probate
avoi dance alternatives avoid the need to need for a probate as they
pass title to the heirs or beneficiaries in the subject property
i mredi ately upon death. Since the only real function of a probate
court is to decide who gets a deceased person's estate, follow ng
death, if the decedent has already done that then there i s nothing
left for the court to do.

Probate law is one of the nobst technically precise and
regul ated areas of law. Nearly everything that is done in a probate
is subject to judicial review The acts of the personal
representative are, thenselves, strictly regulated and revi ewed by
the courts.

This chapter is designed to famliarize the reader with the
probl ens and procedures faced in probating an estate. The questi ons
contai ned herein cover nost of the problens faced in an average
si zed probate.

Generally, everyone having an estate over $60,000 should
consi der sone type of probate avoi dance vehicle. The reason or this
is that when an estate exceeds $60,000 it is al nost always nore
expensive to probate the estate, given attorneys fees and the fees
of the personal representative, than it would to create a revocabl e
trust for estate planning purposes. However, in the event that a
person elects to have his or her estate probated, for whatever

reason, the questions in this chapter and their answers will help
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the user better understand the problens and procedures that await.
This chapter will be very useful in helping the reader identify and
focus on the areas of nost concern in their decision to have their

est at e probated.

1. WHAT 1S PROBATE?

"Probate" is the nanme for the entire |legal proceeding in a
probate court to determine how to distribute the estate of a
deceased. Probate is the |egal nechani sm whereby a court states
who gets the estate. Probate of a deceased's estate is necessary
when the decedent did not plan his final affairs beyond preparing
a WII. Appropriate estate planning avoids probate altogether
while providing for the immediate transfer of the estate to the
desi gnat ed heirs.

Probat e proceedi ngs are | ong, cunbersone and expensive. They
are avoidable with proper estate planning. |In recognition of the
difficulties and expense of probate many states have enacted | aws
wai ving probate or streamining procedures for small estates
(usual Iy under $60,000). These summary probates usually involve
nothing nore than filing petitions with the court stating that the
estate is too small to be managed effectively and that it should be
distributed without admnistration to the heirs. Sunmary probate
procedure is available only for small estates. Above a certain
val ue, usually $60,000, a regular probate is required. A person

whose estate exceeds $60, 000 shoul d develop a sinple estate plan
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and avoid probate.

2. WHAT ARE THE FUNCTIONS OF A PROBATE COURT?

The probate of a deceased person's estate is handl ed through

a probate court. It is a special departnent or court under a court
of general jurisdiction. The probate court oversees the
adm nistration of the probate estate. The probate court is

responsi ble for performng the follow ng functions:
1. Appointing the | egal representative of the estate.
2. Supervising the representative.
3. Receiving and evaluating the inventories, accountings and
other reports of the representatives.
4. Assuring that all bills, taxes and clai ns agai nst the
estate are paid by the representative.
5. Overseeing the distribution to the heirs.
6. Cosing the estate and rel easing the representatives from
further responsibility.
The estate remains under the control of the personal representative
until the probate court issues the final order of distribution. It
can take years for an estate to be closed and the assets

distributed to the heirs.

3. WHAT IS A LAST WILL AND TESTAMENT?

A WIIl is the final testanment a person nmakes to ensure his

earthly possessions go to whom he wants them to go. A WII is
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totally revocable during one's life. A WII wusually nmust be in
witing and witnessed by two or nore adult persons. The w tnesses
usual |y cannot be heirs nentioned in the WII.

In some states an oral WII nade in i nmediate contenpl ati on of
death may be valid to distribution of the estate. The creator of
the WI|l (testator) nmust be legally conpetent to nake the WII and
not be insane or otherw se nentally inpaired.

Unless a clause of the testator's last WII| specifically
revokes all prior Wlls, all of the WIlls of the testator nust be
read together. The probate court then will determ ne how the
estate wll be distributed. Therefore, all WIIs should have a
sinple clause revoking all of the testator's prior WIIs.

A WIIl nust be signed, dated and, unless typed, be witten
entirely in the handwiting of the testator or be an approved
Statutory WIIl (a pre-printed WIIl authorized by statute in the

testator's state of residence).

4. WHAT 1S A HOLOGRAPHIC WILL?

A Hol ographic WIIl is a WII that is witten entirely in the
handwiting of the testator. Sonme states, such as Col orado and
California, do not require a Holographic WIl to be wtnessed
Most states require a Holographic WIlI to be wtnessed. Many
states will not accept a Holographic WII as valid if there are any
pre-printed or typed portions of the WIl. Sone states will permt

pre-printed | anguage in the WIIl if the material provisions are
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entirely in the testator's own handwiting. To be safe a
Hol ographic WIIl should have two or nore w tnesses. That neans,
however, that it is no |longer a Holographic WIIl, but an ordinary
WI1l. Cenerally, Holographic WIlls should not be used because they
raise the potential issue of forgery. A case in point was the

al | eged Hol ographic WIIl of HOMRD HUGHES. The distribution of his

estate of several billion dollars hinged on a purported unw t nessed
Hol ographic WIIl. After years of |egal wangling, the court ruled
that the WIIl was a forgery, but there are still some experts who

believe it wasn't. If it was real, however, the issue of conpetency
then exi sts because nost sane people would not give away mllions

to strangers.

5. WHAT IS A STATUTORY WILL?

Many states have created Statutory WIls. These Statutory
WIlls conmply with all of the terns for a valid WIIl in the state.
They are pre-printed blank WIlls on which the testators sinply fill
the blanks, sign and have notarized. Nearly all states have
approved Statutory WIlls for their citizens which will be sold in
stationery and office supply stores. A Statutory WIIl still has to
be probated the sane as any other WII.

It is inportant that whenever a pre-printed do-it-yourself
WIIl is used that the person pay particular attention to detail
A telling exanple of this is an actual case where a wonman used a

pre-printed WIIl. She was unmarried and had lived for 30 years
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with a man. She had a child whom she had not seen for over 30
years. She left everything to her male conpanion in the WII.
Unfortunately, the WIIl she had bought and used was titled "Single
Wthout Children.” Her son filed a claimas a pretermtted heir
and was awarded her entire estate. The nman who had been with the
decedent for 30 years received nothi ng because the wonan chose the

wong pre-printed WII.

6. WHAT HAPPENS IN A PROBATE IF A WILL IS LOST?

If a deceased person's WII| cannot be found, the genera

presunption in law is that the person destroyed it. The estate
wll be distributed in accordance with the state's |laws of
intestacy. It is next to inpossible to prove the existence of a

m ssing WIIl and what it contained to the satisfaction of a court.
If an heir can do so and al so convince the court that the WIIl was
i nadvertently destroyed, the court mght possibly distribute the
estate as intended. Exanple: CGeorge nade a WIIl and gave a copy to
a friend and placed the original WII in his son's house, which was
destroyed by fire. The court mght distribute the estate according
to the copy. The evidence needed to prove to the court that the
deceased did not destroy a mssing WIIl is overwhel m ng.

The better tactic is for the person to sign tw duplicate
WIlls with a general provision stating, "I have executed this | ast
WIIl and testanment in duplicate with one copy being held by ny

attorney. On ny death if the WII in ny possession cannot be
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found, it is not to be presuned that | revoked it. The WIIl in the

possession of ny attorney can be admtted in probate and treated as

though it was the WIIl in ny possession."”
Because a lost WIIl is presunmed to have been revoked, a
probate court will not accept a copy of a WIIl into probate unl ess

it can be shown to its satisfaction that the original WIIl was not
destroyed by the deceased. The general presunption is that the
decedent revoked the WII if it is mssing. Producing a copy of
the WIIl proves the contents of what was in it but does not prove
that the deceased did not revoke it. Exanple: A fire kills the
testator and destroys the WIIl at the sane tine. It then falls
upon the heirs to prove that the testator did not destroy the WII
prior to the fire. Therefore, execute the WIIl in duplicate with
a clause that if the WIIl is not found in the deceased person's

possessions, it is not to be presuned to have been destroyed.

7. WHAT 1S LEGAL COMPETENCY TO MAKE A WILL?

In order to create a WIIl that is valid, the testator nust be
| egally conpetent to do so. The issue of conpetency is critical
when determning the validity of a WIl. WIIl contests based upon
conpetency are the nost difficult cases in the law to win. The
creator of the WII is dead, and the intent of a deceased testator
has to be proven by extraneous and parol evidence that:

1. The testator was an adult or emanci pated m nor.

2. The testator knew the nature and quality of his estate.
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3. The testator knew those who were the natural objects of

hi s bounty (rmust have known his or her famly)

4. The testator was nentally conpetent and not suffering from
any insane delusions as pertained to the nenbers of his
fam|ly.

5. The testator was not on mnd-altering drugs or al cohol

when the WII was executed.

6. The testator knew that he was making a WII.
|f these elenents are not nmet, the WIIl is invalid no matter how
many W tnesses were present when it was executed. Conpetency is
i nteresting because it does not have to be permanent. A person can
be insane, have a tenporary return to sanity, sign the WIIl and
relapse into insanity with the effect that the Last WII and
Testament will be valid.

The i ssue of conpetency nost commonly arises when an elderly
person creates a WIIl close to the time of death or while under
sone type of nedical treatnment that mght cloud judgnent. Most
WIIl contests arise by soneone claimng the decedent was tricked

into signing a WII.

8. WHAT IS INTESTACY?

A person is said to have died intestate if that person died
wi t hout having executed a valid WII. The estate of a decedent
whose WIIl is declared invalid wll be treated as if he died

wi thout a WIIl. An unemanci pated deceased mnor's estate wll be
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treated as though the mnor died intestate. Mnors cannot wite a
valid WIIlI. If a WII is declared invalid for any reason (failure
to be wtnessed, having inproper wtnesses, being under age,
| acking nental capacity, etc.), the decedent's estate wll be

di stributed as though he died without creating a WII.

9. HOW 1S AN INTESTATE ESTATE DISTRIBUTED?

When a person dies intestate, the estate usually is divided

anong the imediate famly as foll ows:

1. If there is a spouse and a child, the estate is divided
evenly between the two.

2. If there is a spouse and nore than one child, one third
of the estate goes to the spouse, and the rest is divided
anong the children

3. If there is a spouse and parents and no children, the

estate is split between the spouse and parents.

4. If there are parents and no spouse or children, it goes
to the parents.

5. |f there are no parents, spouse or children, the estate
goes to any brothers and sisters.

The probate court will keep searching for heirs until it finds
soneone to receive the estate. To find an heir to Howard Hughes
estate the court ultimately found a distant cousin by adoption

several tines renbved.
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10. WHEN 1S A WILL DECLARED INVALID?

A probate court wll declare a person's Last WII and
Testanment invalid when:
1. The testator was an unenmanci pated m nor, usually under
ei ght een years of age.
2. The testator did not sign it or have enough w tnesses, or
the witnesses were heirs and thus disqualified, or the
W tnesses were mnors. In nost states people naned in a
W1l as receiving property cannot be wi tnesses. Their

signatures are invalid. If there are not two, and in sone

cases three, good wi tnesses, the WIIl is declared
i nval i d.
3. The testator was nentally inconpetent at the tinme the

WIIl was executed.

4. The testator was forced to make the WIl as a result of
fraud, duress or undue influence of another.

5. The oral WII was found invalid because it exceeded the
statutory anount that can be passed by an oral WII.

6. A Hol ographic WIl was not entirely in the handwiting of

the testator or not signed or not dated.

When a WIIl is declared invalid, the last valid WIIl of the
decedent will be admtted into probate. If there is no valid
previous WIIl, the decedent's estate wll be distributed in

accordance with the decedent's state | aws.
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11. WHAT ARE THE CONSIDERATIONS IN MAKING A WILL?

AWIIl is a final statenment of a person about how his estate
is to be distributed. A probate court will not enploy a Quija
board or seance to determne the testator's intent on issues not
covered in the WIIl. The court wll apply the state's |aw and
general equitable principles. One should consider the foll ow ng
factors before making a WII:

1. \What specific bequests (gifts) are to be nade?

2. How should the remmi nder of the estate be distributed?
3. Who should be the executor of the estate?

4. Should a bond be required on the executor?

5. What powers shoul d be given the executor? How nuch shoul d

the court supervise the executor?
6. Shoul d adopted or step-children inherit fromthe estate?
7. Should a testanmentary trust be established?
8. \Who shoul d be nom nated as guardian for mnor children?
9. Should any debts be canceled that are owed by heirs, or
will they be deducted fromthe inheritances?
10. If assets are to be sold to pay debts, is there a
priority as to how they wll be sold?
It sinply nmakes no sense to |eave such inportant matters to be
deci ded by a judge who has no understandi ng of the decedent or his

W shes.

13. WHAT 1S COMMUNITY PROPERTY?
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A small mnority of states (California, Arizona, |daho
Loui si ana, New Mexi co, Texas, Nevada, Washi ngton, Wsconsin and to
an extent Gkl ahoma) have |aws that state all property acquired by
ei ther spouse during a marriage (except by gift, devise or bequest)
is jointly and equally owned by both spouses. Earni ngs by both
spouses for their work during the marriage along with retirenent
benefits earned during the marriage also belong equally to both
spouses. Upon death only one half of the community property is
pl aced in the deceased spouse's estate. The other half of the
community property remains the sole property of the surviving
spouse and is not included in the decedent's probate.

When a spouse dies intestate in some comunity property
states, such as California, the surviving spouse automatically
acquires title in the community property w thout probate. Since
community property is considered by law to be owed equally by both
spouses, a spouse's estate consists of only one-half of the
property. Either spouse can direct through a WII how his half of
the community property will be distributed. A surviving spouse is
not automatically entitled to the deceased spouse's share of the
comunity property. Exanple: George and Ellen are married in a
community property state. CGeorge gives his half of the community
property and all of his separate property by WIl to his children,
not to his wife, Eileen.

| f the deceased spouse does not have a WIIl, his half of the

community property will be distributed by state laws. California



21

has a special provision that requires all community property to
pass automatically to the surviving spouse if a spouse dies
intestate. In the exanple above, if George died wthout a WII,
then Eileen would inherit automatically, with no probate, all of
Ceorge's interest in the community property. A probate would still

be needed for all of Ceorge's separate non-community property.

14. WHAT 1S STEPPED-UP BASIS FOR PROPERTY RECEIVED FROM

DECEDENT?""

The basis (value for tax purposes) of property received from
a decedent through a trust or through probate is its fair market
value on the date of the decedent's death. Exanpl e: A person
bought a hone for $10,000. On his death it was worth $40, 000. The
basis of the property when heirs receive it will be $40,000. If the
heirs sell it for $40,000, there will be no capital gains taxes
due. If the heirs sell the house for $60,000, they will have to pay
capital gains taxes on $20,000 (selling price $60,000 m nus
st epped- up basi s $40, 000).

Community property i s consi dered owned by both spouses and is
gi ven special tax treatnent. Under federal |aw when one spouse
dies, the basis of both halves of the comunity property will be
increased to fair market value. This is a great tax advantage.
Exanpl e: A coupl e bought a honme for $20,000 that had increased to
$500, 000 upon the husband's deat h. The basis for the husband's

share in the community property is increased to fair market val ue
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$250, 000. Under the special treatnment for comunity property, the
wife's share is also increased to fair narket val ue $250, 000. The
surviving wife can sell the house for $500,000 wi thout having to
pay any capital gains taxes. If, however, the spouses held the
house as joint tenants, only the husband's half would have been
increased to fair market val ue. The wife's basis for her half
woul d have remai ned at $10,000. |If the wife later sold the house
for $500, 000, she would have to pay capital gains tax on $240, 000
($500, 000 - $260, 000 total basis).

The stepped-up basis for comunity property is a great tax

advant age over nere jointly-held property between spouses.

15. WHO ARE HEIRS?

An heir is soneone who succeeds by operation of law to the
estate of a person who died intestate. Each state identifies those
persons that can be heirs under its laws. A living person has no
heirs, only "heirs apparent.” Heirs must survive a decedent.

Cenerally, heirs are the spouse, parents, children, brothers
and sisters (imediate famly) of the decedent. |f none survive
the decedent, the laws will extend heirship to the next-of-kin
closest in relationship to the decedent.

CGenerally step-children have no greater rights in a step-
parent's estate than those of a total stranger. Unless the step-
children were adopted, which legally makes them the sane as

bi ol ogical children, step-children are viewed as strangers for
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i nheritance purposes.

If an heir is to receive property froman estate but can't be
found, the probate court will order the property of the heir to be
delivered to the county treasurer, county admnistrator or other
designated agent. The agent will hold the property for the m ssing
heir until the heir or a person acting for the heir or his estate
applies for release of the property. Paynent to the designated
agent relieves t he per sonal representative of further
responsibility to the heir.

When the property consists of real or personal property other
than cash, the court may order the property to be sold, converted
to cash and kept in an interest-bearing account. |If the noney in
t he bank account is not clainmed within a fixed statutory period, it

is transferred to the state as "escheated property.”

16. WHO 1S A PERSONAL REPRESENTATIVE?

The person appointed by the court to act for the estate of a
deceased person is the personal representative. There are two
types of personal representatives: (1) the executor or executrix
and (2) the adm nistrator. The executor (a man) or the executrix

(a wonman) is appointed by the court to represent the estate when

the trustor (creator) of the wll dies. A person nom nates an
executor or executrix in the WIIl, but it is the court that does
t he actual appointnent. If the court is not satisfied wth the

decedent's chosen representative, it wll appoint another. An
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admnistrator is a man (admnistratrix, if a wonman) appointed by a
court to admnister the estate of a decedent who died intestate.

The personal representative is given statutory powers to
handl e the affairs of the estate in nost transactions w thout court
approval. Through his WII| the decedent can give the executor nore
powers and authority to act than are nornmally contained in the
statutory powers conferred by the court. Usually court approva
must be sought before real estate can be sold. A testator,
however, may require in his WIIl that the real property be sold.
| f he does, court approval is not necessary.

The personal representative, whether the executor or the
admnistrator, is responsible for performng the follow ng duties
in the probate:

1. Marshals (assenbles and inventories) the assets of the

est ate.

2. Establishes a checking account in the nane of the estate.

3. Arranges for appraisal of the assets of the estate, both
real and personal property.

4. Seeks paynent on any insurance policies owed on the life
of the deceased person.

5. Substitutes as the representative of the deceased person
inany litigation pending at the tinme of death.

6. Files any litigation needed to collect debts owed to the
estate or to nmaintain and preserve the estate.

7. Pays all bills, including funeral bills and nedical bills
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for the last illness.
8. Prepares tax returns and pays all federal and state taxes
for the estate and the decedent.
9. Submts accounting to the court for review
10. Petitions the court for authority to distribute to heirs.
11. Distributes to heirs.
12. Applies to the court for final discharge, termnating his
authority to act and releasing himfromliability.
It wusually takes a mninmum of six nonths for a personal
representative to do all this. It can take significantly |onger.
Sonme estates have been open for years. This is the prine factor in
favor of a revocable trust, which can transfer property imedi ately
subject only to the paynment of appropriate estate and i ncone taxes.
The personal representative appointed by the court is
responsi ble for the paynent of all taxes owed by the estate from
the assets in the estate. If the personal representative
distributes the estate before paynent of all taxes due and ow ng,
the representative may becone personally liable for the taxes to
the extent of the property transferred. Exanpl e: The
representative distributes $50,000 to the heirs, and the IRS then
determnes that an additional $60,000 is owed in taxes. The
personal representative may be responsible for any portion of the

$50, 000 not recovered fromthe heirs.

17. WHAT 1S AN ACCOUNTING?
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The personal representative is required to file an inventory
with the court when the estate is opened. An inventory is a
conplete listing of every asset in the estate and its value. Wile
the estate is open, the representative is required to keep track of
every penny received or spent by the estate.

Before the estate can be closed, the representative is
required to account for every penny that entered and left the
estate. There nmust be a conplete accounting for the estate. Al of
the heirs can agree to waive an accounting. That m ght be done
when the accounting is unnecessary because the heirs trust the
executor, or when it will be too costly given the difficulty or
expense in performng it. Unl ess the accounting is waived, the

estate cannot be cl osed.

18. WHAT ARE LETTERS OF PROBATE?

In a probate the court appoints a personal representative.
The appointnment of a representative is manifested by a court
docunent . The court order appointing an executor in an estate
where there is a WIIl is called "letters testanentary."” The court
order appointing an admnistrator in an estate where there is no
wll is called "letters of admnistration."

The letters are the official appointnent of the persona
representative to act for the estate. Once these letters have been
i ssued, the personal representative is legally entitled and indeed

obligated to undertake the managenent of the affairs of the probate
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estate. No one should ever deal wth a person claimng to be the
personal representative of an estate without first seeing the

| etters of appointnent.

19. WHAT 1S A WIFE"S DOWER"S RIGHT?

Sonme states still have the ancient comon |aw right of
"dower." Under the concept of dower the |law gives an interest to
the wife in the real property of the husband owned by him at any
time during the marriage. The wife's right (dower) was contingent
upon her surviving him and it becanme an absolute right after she
did so. The dower interest was a |life estate in one-third of the
real property that the husband owned during the marriage.

The wife's dower could not be defeated by the husband during
his life or by his WIIl, and her interest was not subject to the
claims of her husband's creditors. The dower term nates upon
di vor ce. Many states have abolished dower and replaced it with

statutory shares in the deceased husband's estate.

20. WHAT 1S A HUSBAND"S CURTESY RIGHT?

Sonme states still have the ancient common |aw doctrine of
"curtesy" governing the husband's statutory share of his wife's
estate. Curtesy grants the husband an interest in the real
property of the wife owed by her during the time of the marri age.
The husband's curtesy was contingent upon himsurviving her, and it

becane an absolute right when he did so, provided a child was born
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during the marri age.

Curtesy entitles the husband to a life estate in all of the
wfe's real property owned by her during the marriage. The
husband's curtesy could not be defeated by the wife during her life
or by her WIl and was not subject to the clains of her creditors.
Curtesy term nates upon a divorce. Mst states have replaced the
doctrine of curtesy with statutory shares for the surviving husband

in the deceased wife's estate (between a third and a hal f).

21. WHAT ARE COMMON LAW STATES?

The following are the states that follow the common | aw
marital property rules. |In these states a person owns separately
and apart fromthe spouse everything titled solely in his nanme and
everything purchased by his own property, incone, or salary. The
titles to property actually control who owns. This is different
fromthe law in community property states, which hold that all
property acquired by gift, devise, or bequest belongs to both

husband and wife. The comon | aw states are:

ALABANVA ALASKA ARKANSAS CCOLORADO
CONNECTI CUT DELAWARE FLORI DA GECRG A
HAWAI | I LLINO S | NDI' ANA | OMA
KANSAS KENTUCKY MAI NE MARYLAND
MASSACHUSETTS M CH GAN M NNESOTA M SSI SSI PPI
M SSCOURI MONTANA NEBRASKA NEW JERSEY
NEW HAMPSHI RE NEW YORK N. CARCLI NA N. DAKOTA
CH O OKLAHOVA OREGON S. CAROLI NA
PENNSYLVANI A RHODE | SLAND S. DAKOTA UTAH
TENNESSEE VERMONT VI RG NI A W VIRG N A
WYOM NG

Every common |law state has its own |laws determining the
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statutory share that a surviving spouse receives from a deceased
spouse' s estate. In the following states the surviving spouse
receives a one-third life estate. This is the right to use the
property to obtain inconme but not the right to sell it:

Connecti cut Kent ucky Rhode 1 sl and Ver nont

In the followng states, the surviving spouse's percentage
varies, depending on whether the deceased spouse had children. The
surviving spouse usually gets at |east one-half of the estate, one-

third if there are children

Al abama one-third of the augnented estate.
Al aska one-third of the augnented estate.
Col or ado one-hal f of the augnented estate.
Del awar e one-third of the estate.

D st. of Col unbia one-hal f of the estate.

Fl ori da 30% of the estate.

Hawai i one-third of estate.

| owa one-third of estate.

Mai ne one-third of the augnented estate.
M nnesot a one-third of estate.

Mont ana one-third of augnented estate.
Nebr aska one-third of augnented estate.

New Jer sey one-third of augnented estate.

New Yor k one-third of augnented estate.
Nort h Dakota one-third of augnented estate.
Oregon one-fourth of the estate.

Pennsyl vani a one-third of the estate.

Sout h Dakot a one-third of the augnented estate.
Tennessee one-third of the estate.

Ut ah one-third of the estate.

W Virginia up to one-half of the augnented estate.
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In the following states, the surviving spouse's percentage
vari es dependi ng on whether the deceased had children. If there
are no children the surviving spouse usually gets one-half of the

estate but only one-third if there are children.

Ar kansas Il1inois | ndi ana Kansas

Mar yl and Massachusetts M chi gan M ssouri

New Hanpshire N. Carolina Ohio | ahoma

S. Carolina Virginia Wom ng

Ceorgia is unique. Instead of a fixed share, CGeorgia requires

t he deceased spouse's estate to support the surviving spouse for
one year. This mght or mght not exceed the one-third of the
estate usually given in other states.

Most states base the statutory share on the augnented estate
of the deceased spouse. The augnented estate consists of
everything owned by the decedent: joint-tenancy property, trust
property, etc. The anount of the statutory share is cal cul ated
from the augnented estate. The probate court has the power to
cancel joint tenancies and trusts created by the deceased spouse in
order to give the surviving spouse a statutory share

The purpose of using the augnented estate is to ensure the
deceased spouse passes a statutory share of the estate to the
surviving spouse. Not all states, however, use the augnented
estate. Instead, other states sinply rely on the property actually

under goi ng probate.
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22. WHAT 1S THE ROLE OF AN ATTORNEY IN A PROBATE?

An attorney is not required to probate an estate. In a sinple
probate a representative wth normal intelligence and no |ega
training can handl e the probate procedures quite well. There are
a nunber of do-it-yourself probate manuals on the market that can
assi st a non-lawer in the probate. An attorney wll be needed if
there is any type of lawsuit against the estate by third parties,
such as a creditor's claimor a wll contest. Mst states have
laws stating that only attorneys can bring or defend a lawsuit in
court for another. Therefore, the personal representative cannot

act as an attorney in a court unless he is a |licensed attorney.

23. WHAT ARE ESTATE AND INHERITANCE TAXES?

A conmmon m sconception is that probate exists as a neans for
the state or federal governnment to collect taxes. That is not the
case. Estate and inheritance tax rates are based on the size of
the estate and the relationship of the heirs to the deceased. It
is irrelevant to the taxing entities whether or not a probate is
conducted when determning the tax liability.

For exanpl e, assunme that a person gives $800,000 at his death
to his children. It makes no difference if the $800, 000 cones to
the children fromprobate or through a revocable trust. There is
greater cost if the estate is probated rather than passing it
through a trust, but the tax rates are the sane. The tax is on the

nmoney and property distributed after death, not whether or not it
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conmes from probate.

Sonme states will freeze jointly-held property (such as bank
accounts, real estate and brokerage accounts) until the taxing
entities have tinme to assess the value of the decedent's interest
in the property. In particular, New Jersey and South Carolina
require 10 day's witten notice to taxing agencies before
securities, deposits or assets of a decedent may be transferred
outside of probate. |In the states that freeze the assets pending
a tax determnation, a limted anobunt nmay none-the-less be
transferred to a spouse or children w thout having to give the
required notice. New Jersey permts $5,000 to be transferred to
the surviving spouse without having to wait the required 10 days.

The purpose of permtting limted transfer for use by the
famly is to keep the spouse and famly fromdestitution while the
taxing authorities determ ne what anount of tax is owed. It is
markedly unfair to seize the joint property of one person nerely
because the other joint tenant died. Consequently, the notice
period is usually small

There is a lifetime federal unified credit for gift and estate
t axes of $1, 000, 000 t hrough 2004. Then for estates it rises to an
unlimted anount in 2010 and then reduces to $1, 000, 000. For gifts,
the exenption remains at $1,000,000. This means that no federa
estate taxes will be owed unless an estate exceeds the unused
portion of the unified credit (the unified credit anmount m nus the

value of lifetime gifts). Under the Internal Revenue Code, a
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personal representative can file a request with the IRS (and
sonetinmes the state taxing agency) for a final assessnent of the
taxes owed by the estate. The IRS has three years in which to
assess additional taxes. |If the personal representative nmakes a
request for a pronpt assessnment, the IRS has to conplete the
assessnment within 18 nonths. After the assessnent is done, the
personal representative can pay the tax, distribute the remaining
estate to the heirs and be discharged without any liability for

future taxes.

24. SHOULD JOINT WILLS BE USED IN ESTATE PLANNING?

Joint WIls are trouble and should usually be avoided. The
probl ens are obvious. A married couple nmakes a Joint WII; one
spouse dies; the survivor wi shed to change the WIIl; the ultimte
beneficiaries, usually the children, object. Wether the surviving
spouse can alter a Joint WII| depends both on the | anguage of the
WIIl and the state |law where the WII is probated. If the WII
states that after the death of one spouse the survivor cannot anend
or revoke, nost states would enforce that provision on contractual
grounds. These states take the position that the deceased spouse
woul d not have executed the Joint WIl had he known that it could
be changed after death.

If the Joint WII does not have the |anguage making it
irrevocabl e and unanendable, the court WIIl try to decide the

intent of the parties when they drafted it and base its decision on
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that determnation. There sinply is not any real justification for
running this type of risk. Individual WIlls are relatively cheap,
especially statutory WIls, so cost should not be the determ native

factor in deciding upon use of a Joint WII.

25. HOW IS A wiLL CHANGED?

A "codicil" is an amendnent to a WIl. It does not revoke the
entire WIIl, but it does change certain provisions. The probate

court will read the WIIl and all codicils together to determ ne the

final intent of the deceased. A codicil is, in essence, a mni-
WIIl. It is prepared, signed and witnessed in the sane nmanner as
an ordinary WII. Particular care nust be taken in witing a
codicil to define just what changes are to be nade in a WIIl. If

an heir is to be renoved or added, it nmust be clearly stated. A
codicil should be kept together with the WIIl to assure that it
w Il not be overl ooked when the estate is probated. A codicil is
governed by the sane rules as a WIIl. Therefore, if a codicil is
mssing, it will be presunmed to have been previously revoked unl ess
concl usively proven ot herw se.

All changes to the WII nust conply to the sane formalities
used in nmaking a codicil or new WIl. A person who sinply del etes
old provisions or inserts new clauses brings the validity of the
WIIl into question. A person can revoke his WIIl at any tine by
another WIIl or sinply by destroying the old WII. Sone states

would consider the witing of the new clauses an effective
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revocation of the old WII yet ineffectual in creating a new WII.
A person should never wite a change on the face of a WII.

Al'l changes to a WIIl should be by a valid codicil or a new WII in

accordance with the requirenents of the state of domcile. G ven

the ease with which new WIlls can be created, especially Statutory

WIlls, there is no reason to risk invalidation of an existing WI|I

by witing onit. Just prepare a new WIlIl or a codicil.

26. WHEN SHOULD A WILL BE CHANGED?

Unl ess changed, once a will is drafted, it is valid forever.
As tinme passes, a person's needs and circunstances change. A wll
drafted years earlier may no longer fulfill the current needs and
desires of the person. A wll should be changed to reflect the
true intent of the person.

The follow ng changes in a person's life should imredi ately
cause a review of the person's wll:

1. A change in marital status. Marriage makes the new

spouse a pretermtted heir. A divorce mght not cut the ex-

spouse out of the wll.

2. Children are born or adopted. State |laws all ow

unnmentioned children to claima portion of an estate as

pretermtted heirs. These chil dren, however, m ght not

recei ve under state | aw what the decedent woul d have

gi ven them

3. Step-children. In nost states, step-children of a
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deceased have no rights to inherit under a step-parent's
estate. Therefore, if a step-parent w shes to nake
di spositions to a step-child, that intent nust be
specifically stated in a WII.
4. The value of the estate changes and the earlier gifts
were too nuch, too little or there is now enough to give to

others as well.

5. The intended heirs, executors, guardi ans or trustees have
di ed.
6. Changes in estate or inheritance tax | aws that make

changing the wll advisable to save on taxes.
7. The necessity for testamentary trusts for surviving
spouse and children no | onger exists.
A WIIl should be reviewed every few years for possible changes.
Tax |aws change frequently, and wlls should be reviewed to

ascertain their effect on the estate.

27. CAN A CHILD BE DISINHERITED?

Most states permt a parent to disinherit a child: prevent the
child from receiving anything from the parent's estate. Wi | e
possible, the intent to specifically disinherit a child nmust be
detailed in witing. The laws of all states presune that a parent
does not intend to disinherit a child unless specifically stated in
the wil. If a child is sinply not nentioned in the will, the

court will presune it was an error and award the child his
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intestate share of the estate.

Loui si ana has several probate |laws different fromthe rest of
the nation. Wile the rest of the nation derived its basic |aw
from English Common Law, Louisiana derived its law from French
Napol eoni ¢ Code. Louisiana permts the disinheriting of a child
only on one of 12 different grounds. Therefore, in Louisiana a
parent cannot disinherit a child, no matter how specifically the
intent to do so is stated in the will, unless one of the 12 grounds
are net. These grounds run froma mnor marryi ng w thout consent

to planning to nurder a parent.

28. WHAT ARE PRETERMITTED HEIRS?

A probate court will presune that a parent did not intend to
disinherit a child unless the intent is specifically stated in the
will. This comes into play in the pretermtted heir situation. A

pretermtted heir is an heir, usually a child, who is not nentioned

in the will, but who would have inherited under a state law if
there had been no will. Wen the court finds the existence of a
pretermtted heir, the court wll award that heir his intestate

share of the estate. For exanple, assune that Mary wote a wll
| eaving her estate to her three children. Mary later had a child
out of wedlock and died shortly thereafter. Mary's wll did not
mention the new baby. The court, however, will find the baby a
pretermtted heir and award the baby her intestate share of the

estate which is one-fourth.
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A step-child is not a pretermtted heir and has no right of
i nheritance wunder the |aw California has created a novel
statutory provision that permts a person to claim a defacto
adoption if certain elenents are nmet. California requires there be
a parent-child relationship between the people and that an adoption
was not possible because of sone |egal inpedinent. | f these
el enments are net, the court will treat the person the sanme as an
adopted child and award himan intestate share of the estate.

As with a pretermtted heir, a court wll presune that a
deceased spouse did not intend to disinherit a surviving spouse
unless it is specifically stated in the wll. A pretermtted
spouse i s a surviving spouse who is not nentioned in the deceased
spouse's will. In all states a surviving spouse will inherit from
a deceased spouse's estate, under each state's laws. It nmatters
not that the surviving spouse is pretermtted or disinherited by a
clause in the wll, the state law will provide for inheritance
Wen the court finds a pretermtted spouse, it wll award that
spouse the intestate share of the estate. Exanple: Mary wote a
will leaving her estate to her three children. Mary then remarried
and died 20 years later. Mary's will did not nention the husband.
The court will find the new husband a pretermtted spouse and award

himhis intestate share of the estate, usually a third.

29. WHAT 1S THE EFFECT OF A DIVORCE ON A TESTATOR®"S WILL?

A few states, like California, have enacted |aws that
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specifically prevent an ex-spouse frominheriting under a deceased
ex-spouse's will that had been drafted at the tinme of their
marriage. In nost states, however, an ex-spouse will be entitled
to share in the estate where the decedent failed to rewite the
wll after the divorce. Most states take the view that the
decedent nust have wanted to nake gifts to the ex-spouse because
the will was not changed. Those courts wll honor that perceived
i ntention.

No one should ever assune that a divorce renoves the rights of
t he ex-spouse to inherit under a will. [In cases of divorce, a new
will or a codicil should be drafted to state that the ex-spouse is
not inheriting under the will. A new will should be witten as
soon as the divorce papers are contenpl ated and should certainly be
in place when the divorce is filed. Sone die during a divorce (in
fact its been the basis of many nystery novies). The marriage is
still legal. Thus the surviving spouse receives property under the
deceased spouse's old wll even though granting the divorce would
have invalidated the will. Exanple: An attorney defended a woman
charged with the nurder of her wealthy husband. The woman had shot
her husband six tines. He defended her successfully. Because it

was not nmurder, she inherited his estate of $26 ml!li on.

30. _WHAT IS AN ANCILLARY PROBATE?

An ancillary probate is a proceeding conducted in a state

other than the state that was the decedent's permanent residence.
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Every state is responsible for probating the real and persona
property located wwthin it. |If a deceased owned property in nore
than one state, a probate may be required in each such state in
addition to the state of the decedent's domcile. Exanple: Robert
died with a hone in Georgia and another in Al abama. Probates nust
be opened in both Georgia and Al abama for the house in each state.
| f a decedent owns oil and gas |l eases in six states, there wll be
ancillary probates in five of the states plus a probate of the
majority of the decedent's estate in the state of domcile.

Addi tional problems arise if the states have differing
requirenents for a valid wll. Exanple: The domcile state
requires two witnesses, but the state with the ancillary probate
requires three witnesses. The will may be invalid in the ancillary
probate state, and the property located therein will be distributed

by its |aw of intestacy.

31. WHAT 1S A WILL CONTEST?

A WIIl contest is a |legal proceedi ng whereby soneone, usually
an heir or beneficiary, attacks or contests the validity of a wll
or a distribution made under it. A wll contest results in a trial
before the court to determne if the will was validly executed and
shoul d be enforced. The main contentions for contesting a wll are:

1. I nproper execution.

2. Lack of conpetency.

3. Lack of intent to make a will.
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4. Pretermtted spouse.

5. Pretermtted heir.

6. Fraud, duress or undue influence.

CGenerally, only two witnesses are needed for a wll, but a few
states have rather eccentric requirenents. Vernont requires three
w t nesses; Louisiana follows the Napol eonic Code requiring three
wi t nesses, one of whom nust be a notary public. These factors are
inportant if there is a possibility of an ancillary probate. |If
the will mght be probated in another state, it nust conply with
that state's and the decedent's hone state's requirenents for a
valid wll. In the case of an ancillary probate, if the will does
not conply wth the ancillary state's requirenents for a valid
will, it will be declared invalid and the estate distributed by the
| aws of intestacy.

Al states require that proof be submtted that the decedent
actually signed the will. Sone states actually require sonme or al
of the wtnesses to conme before the court and testify about the
signing of the will. Qher states, such as California, permt the
W tnesses to sign a declaration called a proof of subscribing
wi tnesses in which the witness swears under penalty of perjury that
he actually saw the testator sign the wll.

A few states, |ike Louisiana, permt wtnesses to sign the
will before a notary public. Wen this is done, the will is said
to be self-authenticating, and the w tnesses need not appear in

court to validate their signatures. Wen the w tnesses are dead or



42
unavail abl e and their signatures were not notarized, sone states,

California for instance, permt handwiting experts to testify that

the decedent signed the wll. This is a last resort and is
difficult if the decedent had a long illness that affected his
signature. It is a good idea to use wi tnesses who are younger and

in better health than the testator.

If the will is successfully contested, the probate court nmay
invalidate the entire will or only the challenged portion of it.
If the entire wll 1is invalidated, the last wvalid wll is
reinstated. |If there is no such valid prior will, the estate wl|

be distributed pursuant to the [aws of intestacy.

32. WHAT ARE CREDITOR CLAIMS?

After a probate is opened a notice of the probate proceeding
is published in a newspaper of general circulation in the area
where the decedent lived. This publication inforns creditors of
the decedent that a death has occurred. The publication also
inforns the creditors that they have a fixed period of tinme ranging
fromfour to six nonths to file claims with the probate court for
t he anobunts they are owed.

If any creditor that was given valid notice, directly or by
publication, fails to file a claimwthin the statutory period of
time, he is barred fromrecovery. The reason for having a cut-off
period is to close the estate on a certain date. Qherw se, the

probate woul d be open forever while old unpaid clains were being
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subm tted. Once filed, the executor nust approve or reject the
claim |If the claimis approved, it will be paid fromthe estate
at the closing. If the claimis rejected, the creditor has a fixed
time to file a lawsuit to collect the claim After that tine,
collection is permanently barred.

This creditor period is the main reason for the delay in
closing a probate and distributing the estate. The advantage of a
revocable trust is that the property is transferred i medi ately.
The di sadvantage is that the creditor clains follow the estate.
The clains will be paid. Still it nakes better sense to pay them
imredi ately through a trust rather than wait nonths for the action
to work its way through the courts.

Funeral expenses are paid out of the estate. They are granted
a priority over other bills. They are anong the first bills paid
once the estate has been marshal ed (assenbl ed). Many peopl e today
make their own funeral arrangenents by paying for the service ahead
of tinme. Many states, such as Ohio, Nevada, South Dakota and
Washi ngton require noney paid under a pre-need plan to be placed in
atrust fund. 1In the event the funeral hone goes out of business,
the noney is returned to the client. Sonetinmes a person purchases
a funeral policy to pay the funeral expenses, and the insurance
conpany can pay insurance proceeds directly to the funeral hone.
Sonme states, such as Maryl and and Tennessee, require all paynents
on funeral policies to be nade to the estate and forbid funera

homes bei ng naned beneficiaries on such policies.
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If the estate is not |arge enough to pay all of the creditors,
the personal representative wll sell the secured property. The
representative will apply the proceeds fromthe sale of the secured
property to the secured creditors: those holding | oans secured by
desi gnated property. |If the proceeds are not enough to cover the
clains, the secured creditors will have an unsecured claimfor the
unpai d bal ance. Any anount received in the sale that exceeds the
anount of the clains is paid to the estate.

After clainms of the secured creditors are satisfied, all the
unsecured creditors divide the remaining estate according to their
percentage of clainms against the estate. Exanple: Ed dies ow ng
George $50,000 secured by a printing press. The executor of the
estate sells the press for $30,000 and pays it to George. The
remai ni ng $20, 000 becones an unsecured debt of George against the
estate. Ed's estate totals $100,000 with $200,000 in unsecured
cl ai ns. George's $20,000 unsecured claimis 10% of the total
unsecured clains. Therefore, CGeorge receives 10% of the unsecured

estate, which is $10, 000.

33. WHAT 1S A FAMILY ALLOWANCE?

Many states, like California, permt a surviving spouse or
m nor children to claima fixed anobunt from decedent spouse or
decedent parent's estate free from all creditor clains. Thi s
famly allowance can be in addition to anythi ng bequeathed in the

will. In sonme states if an heir elects to take a famly all owance,
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the heir cannot take under the wll.

The famly allowance can al so be taken despite the terns of
the will. The will may specifically give the wife nothing, but the
wife may still be entitled to the famly all owance under state | aw.
A famly allowance was one of the neans used by the states to
repl ace dower and curtesy. In a snmall estate the famly all owance
is the only way that the famly may receive anything from the

decedent's est ate.

34. WHAT HAPPENS WHEN BOTH SPOUSES DIE SIMULTANEOUSLY?

A sinul taneous death occurs when both the husband and wi fe die
together so close in time that it cannot be ascertained wth
certainty who died first. Wen there is sinultaneous death, each
spouse's estate is distributed as though the other spouse has died
first. The husband's estate passes to his heirs in the nmanner it
woul d have passed had the husband actually died first. Jointly
held property is divided equally anong the two estates. Every
state except Alaska and Louisiana have adopted the Uniform
Si mul t aneous Deat h Act, which covers this situation.

Many WIls avoid this problem al together by sinply containing
clauses that require the spouse or other heir to survive the
testator by a fixed period of tinme in order to inherit, usually 60

days.

35. _HOW LONG DOES IT TAKE TO PROBATE AN ESTATE?
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The tine required to settle an estate varies from state to
state. It depends on whether there is litigation or creditor
clains. In California it takes a mninumof six nonths to close an
estate. Four nonths is the statutory creditor clains period, and
the other two are the general period of public notice for opening
and closing an estate.

Some states require that an executor actually close the estate
within a fixed period of tinme. In Kansas the mandatory tine to
cl ose an estate is nine nonths. In Womng, one year is the tine
peri od. Where litigation is involved years may pass before an
estate can be closed. If a revocable trust is used, there is no
estate to close because the trust estate passes inmmediately upon
death to those next entitled to receive it under the terns of the

trust.

36. WHAT 1F THE FINAL JUDGMENT OF DISTRIBUTION?

After the accounting has been perforned and either accepted by
the court or waived by the heirs, the court wll order which
creditor clains are to be paid and how the final distribution to
the heirs is to be nade. The final judgnent acts as a deed for real
property. Recording the final judgnent is the sanme as having
received a deed from the personal representative for the rea

property distributed under the final judgnent.

37. HOW IS AFTER-DISCOVERED PROPERTY TREATED?
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An estate can always be reopened if property not covered by
the terms of the final judgnents have what is called an omi bus
clause that states how such after-discovered property is to be
di stributed, thereby avoiding reopening the estate. Generally such
an omi bus cl ause states, "The renai nder of the estate along with
any undi scovered property shall be distributed as follows:..."

When an omi bus clause is used in the final judgnent of the
probate court, there is usually no reason to reopen the probate
because of after-discovered property. Fi nding after-discovered
property may result in additional estate or inheritance taxes. The
taxes go wth the property. |If additional taxes are owed because
of the existence of this newy discovered property, the heirs
receiving the property will be responsible for the taxes to the

extent of the value of the assets received fromthe estate.
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CHAPTER 2

COMMON ESTATE PLANNING QUESTIONS

Death is the great equalizer. The only other thing that
cannot be avoided is taxes. Even the Ancient Egyptians were unabl e
to conquer the "hereafter." Since we cannot avoid taxation, we nust
l[ive with it and hopefully die in a manner that will mnimze the
taxation foll ow ng our deaths.

There are few people who believe that the governnent should
take all of a decedent's property upon death. Unfortunately, the
gover nnment does not always feel that way. Not so nmany years ago,
a Denocrat representative stated on the floor of the House of
Representatives that the people were only entitled to keep that
nmoney and property that the governnment says that they can keep. In
that vein, the Denocrats have proposed in 1992 House Resol ution
4848 which called for taxing all estates over $200,000 in val ue.
| f HR 4848 had passed, a $600,000 estate would have had to pay
nearly $60,000 in additional taxes. Fortunately, HR 4848 never
becane |l aw and in the 2001 Tax Act, the unified credit was actually
i ncreased to $1, 000, 000 t hrough 2004 and increases to unlimted in
2010 before dropping back to $1, 000,000 in 2011

Estate planning is a legal termof art. It covers anything
that a person deliberately does to manage his estate while |iving
and which oversees its distribution after death. WIIls, trusts,

joint tenancies, gifts and summary probates are the nmain
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instrunents used in estate planning. The questions in this chapter
serve to educate and guide the reader to the form of estate
pl anning that is nost useful to his given circunstance.

In order to present as full a discussion as possible,
gquestions regarding revocable trusts as estate planning tools are
di scussed even though this volunme does not address revocable
trusts. The second volune on estate planning specifically deals
with the use of revocable trusts for estate planning. In the
second volunme are the following full, conplete and easy-to-use
revocable trusts along wth all of their necessary supporting
docunent s:

(a) Individual trusts.

(b) Joint trusts for married coupl es.

© A-B By-pass trusts.

(d) QU P trusts.

The ESTATE PLANNING Il is designed to be the nost conplete and
user-friendly self-help revocable trust book on the market. Any
person with an estate of $60,000 or nore shoul d consider the use of
a revocabl e trust for estate planning purposes.

This chapter deals with the npbst commobn questions asked by
peopl e when contenpl ati ng whether they need to inplenent an estate
pl an. The questions, herein, cover the general field of estate
pl anning and help inform the reader of the various options

avai l abl e.
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1. WHAT IS AN ESTATE PLAN?

An estate plan is a general termfor the procedure by which a
person intends to preserve the assets of his estate during life and
distribute them after death.

The main considerations in estate planning are the avoi dance
of probate, reduction of estate and inheritance taxes and the quick
distribution of the estate to the designated heirs.

A conplete estate plan considers the various nethods for the
preservation of the estate during life by maxim zing income while
reducing to the extent possible, given the circunstances of the

i ndi vidual, the anmount of incone taxes that nust be paid.

2. WHAT ARE THE COSTS OF PROBATI NG A WLL?

The costs incurred in probating a will are large. A probate
is usually one of the nost expensive expenditures nmade by a person.
An old joke which is wyly true is that if the person weren't
al ready dead, the cost to probate his estate would kill him

Probate costs include court fees, appraisal fees, attorney
fees and executor fees. Court costs and appraisal fees are nodest:
usual ly a couple of hundred dollars for an average estate. The
real cost is for the attorney and executor fees.

The maxi mum anmount of attorney and executor fees are set by
statute and approved by the court. They are based upon the size of
the estate (value of the property to be probated) and increase as

the estate increases.
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In California, for exanple, attorney and executor fees are
cal cul ated as foll ows:

(1) Four per cent (4% of the first $15,000; naxi num $600. 00,

(2) Three per cent (3% of the next $85,000; naximum

$2, 550. 00,

(3) Two per cent (2% of the next $900, 000; maxi num

$18, 000. 00, and

(4) One per cent (1% of the next $15,000, 000, and one-half

per cent (.5% thereafter.

An estate of $100,000 probated in California would pay maxi mum
attorney and executor fees of $6,300.00: $3,150 each to the
executor and attorney. This is a maxinum fee. The attorney and
executor can agree to take less or no fee at all.

The avoidance of probate fees is a major inducenent for
i npl enenting an estate plan. Wth a revocable trust there are no
probate fees because the estate passes imediately to the
designated beneficiaries in the trust. No court proceeding is
needed to transfer the property of a trust so as such no attorney

S needed.

3. HOW CAN PROBATE BE AVA DED?
There are several neans available for a person to utilize in
order to avoid having to probate an estate. These probate avoi dance
vehi cl es are:

(1) Sunmary probate proceedings, if available in the
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(2)
(3)

(4)

decedent's state. A summary probate is an abbreviated
procedure for clearing and transferring snmall estates or
entire estates to a surviving spouse. Mny states have
adopt ed speci al procedures to by-pass the expense and

| ong delay in probating such estates.

Gving the estate away while alive.

Pl acing the property in joint tenancy with the proposed
heirs. Upon death, title for the property passes

i mredi ately wi thout probate to the surviving joint
tenants. Real property held in joint tenancy passes to
the survivors without a probate by the recordation of a
notice of the death of a joint tenant.

Placing the estate into a revocable trust that passes the
estate to the designated beneficiaries i mediately upon
the decedent's death. This is the nost popul ar form of
estate planning because it is fast and bestows the
maxi mum anount of control over the estate in the hands

of the present owner.

In order to determne the best type of estate plan best suited to

an individual's circunstances, the person nust understand the size

of

contro

the estate, how he wishes to distribute it and the anount of

he wi shes to relinquish in order to create the estate pl an.

WHAT ARE THE DI SADVANTACGES OF USI NG JO NT TENANCI ES FOR

AVO DI NG PROBATE?
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There are three main di sadvantages in formng a joint tenancy:

(1)

(2)

(3)

Putting the property into joint tenancy is an i medi ate
gift of half or nore of the property. This nmeans that
property placed into joint tenancy becones attachable to
satisfy the debts of the other joint tenants upon the
creation of the joint tenancy. For exanple, assune a
house was placed in joint tenancy with a child. A
creditor of the child gets a judgnent. The creditor can
seize and sell the child' s half interest in the house.
There may be gift taxes due on the gift if the val ue of
the gift exceeds $10,000 and the unified credit has been
used by previous gifts. By the way, there is no federal
gift tax on gifts to a spouse if the spouse is an
American citizen

There is no stepped-up basis for property placed in joint
tenancy. The basis of the property for the donee is the
sanme as for the person who nmade the gift. On the other
hand, property obtai ned through a probate or a revocable
trust has its basis raised to fair market val ue and can
be imediately sold with no inconme gain and thus no

capital gain tax.

The mai n di sadvantage in creating a joint tenancy is that half or

nore of the property is relinquished imedi ately. Exanple: A parent

puts a house in joint tenancy with a married son. The son gets a

di vor ce.

The wfe mght, in sone states, be awarded the son's
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interest in the house which was sonet hing the parent never intended

to do.

5. WHAT | S A DURABLE PONER OF ATTORNEY?

A general power of attorney is a witten docunent that gives
a person (called the attorney in fact) the authority to act on the
principal's behalf. A general power of attorney |apses (becones
invalid) when the principal becomes inconpetent or dies. At the
time it is needed nost, when the principal is no |onger able to act
for hinself, a general power of attorney |apses, and the right of
the attorney in fact to act for the principal ceases.

To address this situation, nost states have adopted the
Uni f orm Dur abl e Power of Attorney Act. Under the Act, a durable
power of attorney will continue in full force and effect even
t hough the principal subsequently beconmes inconpetent. A durable
power of attorney nust contain specific |anguage stating the intent
of the principal for the power of attorney to continue during the
period of inconpetency and incapacity.

A durabl e power of attorney has the effect of elimnating and
replacing the necessity of a voluntary conservatorship. A durable
power of attorney can also give the attorney in fact the power to
make all decisions or just specific health care decisions for the
principal in the event the principal beconmes unable to do so.

Because of their inportance to estate planning, durable powers

of attorney have been given their own chapter in this book.



56
6. WHAT IS A LIVING WLL?

Aliving wll is not a WII for probate purposes. Rather, it
is a docunent that serves as a directive to a treating physician
and the world at large that the person executing it does or does
not want to be kept alive using extraordinary neans. A living wl|
is used to ascertain the intent of the person when he is unable to
make the health care decisions at the tinme it is necessary to do
so. Living WIIls, including sanples, are discussed in the durable
power of attorney chapter.

Wthout the existence of a living will stating a contrary
intent, a court will presune a person wanted extraordi nary neans
used to be kept alive. The court will order extraordinary neans to
be used to keep the person alive, even over fam |y objections.

Living WIlls should be used in addition to durable powers of
attorney for health care in order to assure that a person's w shes

are nost likely fulfilled in this nost dire of situations.

7. WHAT IS A POUR-OVER W LL?

A pour-over will is a special will used in conjunction with a
revocable trust. After the trustor dies, the pour-over will places
all property into the trust that the decedent forgot or failed to
pl ace while alive. Unfortunately, property not placed into the
trust prior to the trustor's death may require a probate if the
size of the assets is |arge enough that summary procedures cannot

be used.
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In a real case, the trustor forgot to place a piece of
property which he owned in Hawaii into a California trust which the
trustor had created. The executor of the Pour-Over WIIl was
required to open a Hawaiian probate in order to get perm ssion to
put the property into the trust. Having to probate the non-trust
property needlessly cost the estate $11,000. The trustor could
have done it during his life for the cost of recording a deed into
the trust usually about $10.

A sinple exanple of the need of a Pour-Over WII would be if
a person hits a lottery for $50,000,000 and drops dead in the
excitenent. The Pour-Over WII| operates to place the noney into
the trust after it has been probated. Once placed in the trust,

the noney will be managed in accordance wth the trust terns.

8. WHAT IS A MARI TAL DEDUCTI ON?

Under federal law, there is no federal gift or estate taxes on
property transferred between spouses. This is an unlimted credit
that has only two exceptions:

(1) It nmust be an actual gift. |If the gift is in trust, then

all of the incone nust go to the spouse.

(2) The spouse receiving the gift nust be an Anerican

citizen.

Gfts to a non-citizen spouse are not eligible for the
unlimted deduction but are eligible for a $110, 000
annual exclusion under Section 2523 of the Internal
Revenue Code. Property passing froman Anerican spouse to
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an alien spouse, after death, does not qualify for an
unlimted marital deduction either. Special tax rules
apply for such transfers, and a tax consultant shoul d be
consulted if the estate of the Anerican spouse exceeds
$675, 000.

Therefore, a person can generally pass his entire estate to a
surviving spouse without incurring any federal estate taxes. This
may not ultimately be the best estate planning. |f the property
given to the surviving spouse boosts the surviving spouse's estate
over the unified credit anmount, the surviving spouse's estate w |
have to pay estate taxes. No gift to a surviving spouse that
boosts his estate over the available unified credit should be nade
until the decedent's unified credit is depleted as di scussed bel ow.

9. WHAT IS THE UNI FI ED CREDI T?

Every person is permtted to transfer assets totaling
$1, 000, 000, which gradually rises to an unlimted amount in 2010
and back to $1,000,000 in 2011 wunder the Tax Relief and
Reconciliation Act of 2001 by death without incurring an estate tax
under federal law. There is inposed a gift tax through 2010 equal
to the estate tax for gifts nmade during that period.

Under the Tax Act of 2001, Congress inposes a gift tax to
restrict the transfer of income producing property from high incone
to low income taxpayers after the estate tax is elimnated. The
gift tax exenption beginning in 2010 is $1, 000, 000. So even though
transfers of property after death can be nmade tax free in 2010 for
at | east one year, unless nmade the estate tax elimnation is nade
per mmnent by Congress, a gift tax on the transfer of property
while alive will remain. The gift tax rate inposed in 2010 under
the 2001 Tax Act is equal to the top individual tax rate at the
time of the gift.

About half of the states inpose their own estate and
i nheritance taxes. These taxes should also be considered in estate
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pl anning. The Internal Revenue Code permts a small credit for
state death taxes to be applied against the federal estate.

The significance of the unified credit is that it permts a
husband and wife to give to their children a total conbined estate
of $2,000,000 through 2003 before incurring any estate taxes. A
person giving his entire estate to a surviving spouse is not taking
advantage of the unified credit. Not using the unified credit is
ill-advised when nmaking the gift to the surviving spouse pushes the
val ue of that estate over the unified credit anount and subjects it
to the paynent of federal estate taxes on the surviving spouse's
deat h.

10. WHAT IS THE ANNUAL EXCLUSI ON?

Under federal tax law, every individual may nake an annua
gift of $11,000 per year per person without incurring a gift tax or
having the gift applied towards the available unified credit. A
parent having four children could give each of them $11,000 for a
total of $44,000 free of gift taxes. The advantage of maki ng t hese
gifts is that they provide a neans to reduce the size of the estate
to below the unified credit thereby reducing or elimnating federal
est at e t axes.

An alien spouse does not qualify for the unlimted marita
deduction. In place of the unlimted marital deduction, an alien
spouse is permtted to receive, as a gift fromthe other spouse,
$110, 000 per year tax free.

11. WHAT IS THE ESTATE TAX RATE?
The federal estate tax is graduated and increases as the size

of the estate increases over the unified credit. The Tax Act of
2001 is a bizarre creation which gradually phases out the federal
estate tax by 2009 but only for one year 2010. In 2011, the federal
estate tax is reinstated at a maxinumrate of 55% with a unified

credit anmount of only $1,000,000. The estate tax is discussed in
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detail in the Estate and I nheritance Taxes chapter.

For exanple, a taxable estate of $100,000 has a tax of
$23,800. A taxable estate of $250,000 has a tax of $70,000. A
t axabl e estate of $500,000 has a tax of $155,800. A taxable gift
of $2,500,000 has a tax of $1, 025, 800.

12. WHAT ARE G FT TAXES?

The federal gift tax is graduated and i ncreases as the size of
the gift increases over the unified credit. The federal gift tax
rate is the sane as the federal estate tax rate up through 2009
then they change. In ternms of saving taxes, the sanme tax rate
appl i es whether the property is given away during life or passes to
the heirs after death.

For exanple, a taxable gift of $100,000 has a tax of $23, 800.
A taxable gift of $250,000 is taxed $70,800. A taxable gift of
$500, 000 has a tax of $155,800. A taxable gift of $2,500,000 has
a tax of $1, 025, 800.

Under the Tax Act of 2001, Congress inposes a gift tax to
restrict the transfer of inconme producing property from high incone
to low i ncone taxpayers after the estate tax is elimnated in the
year 2010. The gift tax exenption beginning in 2010 is $1, 000, 000.
So even though transfers of property after death can be nade tax
free in 2010 for at |east one year, unless nmade the estate tax
elimnation is nmade permanent by Congress, a gift tax on the
transfer of property while alive will remain. The gift tax rate
i nposed in 2010 under the 2001 Tax Act is equal to the top

individual tax rate at the tinme of the gift.

13. DOES A TAX RETURN HAVE TO BE FILED FOR A G FT?

A gift tax return is required to informthe IRS of any gifts
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in excess of the annual per person exclusion ($11,000). |In other
words, if a gift of $12,000 is nade to a son, a gift tax return
nmust be filed to show that a taxable gift of $1,000 was nade. The
gift tax on the taxable gift of $1,000 (the anobunt over the $11, 000
annual exclusion) will either be deducted fromthe unused portion
of the donor’s unified credit or the tax will be paid by the donor.
Sonetinmes the donor will pay the gift tax rather than deplete the
unified credit. The reason is that the donor may wish later to
gi ve appreciating property in order to keep the appreciation out of

his estate for federal estate tax purposes.

14. WHAT IS THE | NCOVE TAX EFFECT OF MAKI NG A CHARI TABLE G FT?

Under the federal tax code, a person, while living, can nmake
gifts to a qualified charity and receive an incone tax deduction
for the gift. Gfts nade by a decedent's estate do not qualify for
a charitable inconme tax deduction, but they can qualify for an
estate gift deduction.

The maxi mum deduction is 50% of the taxpayer's adjusted incone
for the year with the balance of the gift being carried forward for
the next five years.

Where the gift is appreciated property instead of cash, the
anmount of the deductible is reduced to 30% rather than the 50%
unl ess special elections are made. Because of the conplexity of
the tax lawin this area, any large gifts to a charity should only

be made after consulting a tax professional.
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15. HOWMJUCH | S THE CHARI TABLE DEDUCTI ON FOR G FTS
MADE AFTER DEATH?

Charitable gifts nade by a decedent after death, regardl ess of
whet her they were made through a will or trust, are allowed ful
deductions of fair market value from the decedent's estate for
federal estate tax purposes. As a result, federal estate taxes are
reduced when charitable gifts are nmade (as opposed to gifts to
ordi nary persons or entities).

For exanple, if a decedent had an estate worth $1, 000, 000 and
gave $400,000 to a charity, the decedent's estate woul d deduct that
$400,000 gift leaving an estate of $600, 000. The renmi ning
$600, 000 of the gift's value would be covered by the decedent's

unified credit; so there would be no federal estate tax owed.

16. HOW MUST A FEDERAL ESTATE TAX RETURN BE FI LED?

The federal estate tax return Form 706 is required to be filed
whenever the decedent has an estate greater than $600, 000. The
federal tax rate schedule is covered in detail in the Estate and
| nheritance Taxes chapter.

The requirenent to file the estate tax return does not depend
on whether there wll be any taxes due or if a probate is
necessary. As long as the estate is greater than $600, 000, the tax
return has to be filed.

For exanple, a tax return would still have to be filed even if
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the entire estate was going to the surviving spouse under a trust
and was entirely exenpt from estate tax as a result of the
unlimted marital credit. Likewse, a federal estate tax return
woul d have to be filed even if the entire estate was being given to

charities exenpt fromtax under the Internal Revenue Code.

17. WHAT ARE TAX- FREE MUNI Cl PAL BONDS?

One of the nost popular investnents is that of tax-free
muni ci pal bonds. Most states and many of their counties and
agencies issue bonds at relatively low rates (around 6% to help
pay for their governnent services; hence the nane nunicipal bonds.

Most such state and | ocal bonds are both federally and state
tax exenpt. Because they are tax exenpt, they can be an excellent
investnent for a person that is paying taxes. For exanple, a tax-
free bond at 6% bought by a person in a 33%total tax bracket would
be equivalent to a 9% taxable bond. G ven the fact that nost
muni ci pal bonds are backed by the full force and credit of a
governnment entity and have low risk, they may be safer than private
bonds. The buyer, however, should consult with a broker before
buyi ng such bonds.

Muni ci pal bonds may be bought directly from the governnent
t hrough a bond fund operated by a brokerage house. Tax-free bonds
are assets of the estate of their owner. Therefore, upon the
owner's death, the value of the bonds is added to the owner's

estate for the calculation of federal estate tax and state
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i nheritance tax.

18. WHAT IS A ZERO COUPON BOND?

A popul ar investnent is zero coupon bonds. A zero coupon bond
is a "Strip Bond" issued by the Treasury or by a corporation, state
or municipality at a deep discount. This bond can only be redeened
at a specified date in the future for a specified anount. For
exanpl e, a $60, 000 corporate zero coupon bond m ght nmature in 15
years. It would be sold for $17, 000.

The purchaser of the bond pays tax each year on the accrued
but unpaid appreciation in the bond unless the bond is a tax-free
zero coupon nmunicipal bond. Zero coupon bonds are assets of a
decedent's estate. Their value is added to the owner's estate for
the calculation of federal estate taxes and state inheritance

t axes.

19. WHAT | S THE EXCLUSI ON FOR SALE OF A HOUSE?

An excellent asset for estate planning is a honme that has
appreci ated greatly over the years.

The Budget Act of 1997 added a Hone Sal e Tax Excl usion. Under
the act a couple can exclude up to $500,000 on the sale of their
principal residence, $250,000 for an individual. This exclusion is
good once every three years. The hone nust have been lived in two
of the previous five years. This gain can help provide for the

retirenment of the owner or help start a new business. This is one
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of the few tax benefits that remains in the Internal Revenue Code
that permts a sizeable anobunt of capital gain to be realized

wi t hout incurring capital gain taxes.

20. CAN COVWUNI TY PROPERTY BE CHANGED | NTO SEPARATE PROPERTY?

Conmmunity property is property acquired by a husband and wfe
during a marriage in a manner other than by gift, devise or
bequest. Comunity property is considered to be owned jointly and
equal |y by each spouse. Each spouse can pass their interest in the
community property by deed or will.

In a community property state, the spouses may enter property
settl enment agreenents whereby the community property is divided
anong them as separate property. There nmay be reasons for doing
this other than a divorce, such as one spouse w shing to borrow
agai nst his share of the property while the other spouse does not
wi sh to do so.

California allows spouses to change separate property into
community property and vice versa. This is called transnutation of
the property. The ability to change the status of property is
beneficial for acquiring the stepped-up basis in the surviving
spouse's share of community property upon the death of the first
spouse. It permts the changing of joint tenancy property to
community property and thus gives the surviving spouse the tax
advant age of a stepped-up basis in the property.

Comrunity property, in the absence of a will, usually, as in
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California, will pass to the surviving spouse w thout a probate.
Unfortunately, title conpanies will not insure comrunity property
passing to a surviving spouse unless it has gone through a probate
or atrust. To address this matter, California created a spousal
property petition procedure wherein a spouse petitions the probate
court for confirmation of the property being distributed under a
will or under its intestacy laws. This is a sinpler, faster and
cheaper summary probate proceedi ng, adopted by California, to pass

property easily to a surviving spouse.

21. WHAT IS A REVOCABLE TRUST?

Estate Planning Il, the second volune of the estate pl anning
series, deals with the use of revocable trusts as estate pl anning
t ool s. That volume contains several conplete, wuser-friendly,
under st andabl e revocable trusts. No estate planning decision
should be made without at |east considering the possibility of
using a revocable trust. In order to present the advantages of the
revocable trust in estate planning, questions hereafter are
i ntended to cover the nost common concerns that normally arise when
considering the use of revocable trusts.

A revocable trust is wusually the best neans of estate
pl anni ng. The creator of the trust, called the trustor or the
grantor, places his entire estate into the revocable trust. The
trustor usually is also the trustee: the person who manages the

estate and the prinme beneficiary of the trust.
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Upon the trustor's death, the person named in the trust
docunent as the successor trustee takes over imediately w thout
court approval being needed. Then depending on the terns of the
trust, the new trustee either dissolves the trust and distributes
the assets imediately in the manner designated in the trust
docunent or continues to operate the trust in the manner directed
by the trust docunent.

Since there is no probate, there are no probate costs
incurred. The savings for the estate when a revocable trust is
used will usually be several tinmes the cost of the creation of the
trust.

Because the trust is revocable, the trustor can at any tine
alter, anmend or revoke it. If the trust is revoked, the trust
assets immedi ately return to the trustor.

There are several types of revocable trusts. As such, there
is atrust to fit the specific needs of any person. GCenerally a
person who wi shes to give everything to a surviving spouse (or a
person without a spouse) would use the traditional grantor trust.
A grantor trust provides for the passage of the trust assets to the
designated beneficiary (usually the grantor's children, parents or
siblings) upon the grantor's death. Should a grantor wish to
provi de for both a spouse and children, there are two other types
of revocable trust which give the incone of the trust to the spouse
upon the grantor's death. After the death of the spouse, the trust

assets are distributed to grantor's children. These are known as
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the A-B Bypass Trust and the QTP Trust. Specific questions
regardi ng how each of these trusts operate follows. The second
estate planning volune deals specially with revocable trusts and
contains several easy-to-use fornms for each of these revocable

trusts.

22. HOWIS A TRUST CREATED?

A trust is created very easily. The trust docunent is
drafted, usually by an attorney, and directs how the trust estate
wll be admnistered and distributed. The trustee acts in
accordance with the terns of the trust.

The trustor and trustee nmust both sign the trust docunent. |If
the trustor is also the trustee, he signs the trust agreenent
tw ce, in both capacities.

The final requirenment is that the trust be funded. Funding
the trust requires that the trustor place into the trust all of the
property the trustor wishes to be in the trust.

Personal property that does not have a title, such as a
television or furniture, 1is transferred automatically by a
statenment in the trust docunent that the trustor's intent is to put
into the trust all personal property wherever | ocat ed. Property
that has a title, such as a house, nust have the title specifically
changed to nmake the trust the owner. Merely stating an intent to
pl ace the house or other property that has a title into the trust

is insufficient. The only way to put property that has a title
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into a trust is to change the title on the property so that the

trust is listed on the title docunents as the owner.

23. CAN BOTH SPOUSES CREATE A REVOCABLE TRUST TOGETHER?

A comon estate plan is for both spouses to create one joint
revocabl e trust. Both spouses place all of their property into the
joint trust. The spouses' property is listed on schedul es marked
"his," "hers," and "theirs.” On the death of the first spouse, the
trust is divided into separate trusts for the surviving spouse
and his children or heirs, if any.

This joint trust is usually the nost econom cal estate plan
because it plans for both estates. The cost for doing the joint
estate plan is al nost always | ess than what it would cost to do a
separate estate plan for each spouse.

The trust is revocable totally during the joint lifetimes of
t he spouses. Either spouse may termnate it at any tinme. Upon the
death of the first spouse, the trust usually becones irrevocabl e as
to the property of the deceased spouse, but the surviving spouse
usually retains full power to revoke the trust as to the property
that he contributed into it. This type of trust gives the spouse
maxi mum control over his assets and is accompbdating to future
changes in the survivor's life following the death of the first

spouse.

24. \WHAT IS AN A-B TRUST?
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The A-B Trust is the common nane given to the general type of
revocable trust used by a married person with children when the
trustor's estate exceeds the unified credit. It is also called a
marital trust or a by-pass trust.

The trust exists for the benefit of the trustor during his
life. At the trustor's death, the trust is divided into two parts.
The unused portion of the unified credit is placed into the B
Trust, and the rest is placed in the A Trust.

The sol e beneficiary of the A Trust is the surviving spouse.
The surviving spouse has ownership of the A Trust and usually has
the power to termnate it and receive the assets. Since assets in
the A Trust go to the surviving spouse, there is an unlimted
marital deduction if the spouse is a U S. citizen. Therefore, the
A Trust is not subject to federal estate taxes. Upon the surviving
spouse's death all of the property in Trust Aw Il be included in
the surviving spouse's estate for calculation of estate taxes. For
exanpl e, assune that wupon the trustor's death, his $2,000, 000
estate was divided $600,000 to Trust B and $1, 400,000 to Trust A
Upon the surviving spouse's death, Trust A had grown to $1, 700, 000.
The A Trust beneficiary al so had an additional estate of $500, 000.
Therefore the A Trust beneficiary's taxable estate is $2, 200, 000.

The beneficiaries of the B Trust are the children. |ncone nay
be applied for the surviving spouse, but the trust does not qualify
for a marital deduction. It will qualify for a deduction to the

extent of any unused portion of the trustor's unified credit. Thus
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there is no federal estate tax for this trust either. |In the above
exanple, if the assets in Trust B increase to $1, 000,000 at the
time of the surviving spouse's death, no estate taxes are due
because the property placed into the trust was originally tax free.
| f $800, 000 was originally placed into Trust B, the excess $200, 000
woul d be taxable. After the taxes are paid, no additional estate
taxes will be charged against it upon the death of the surviving

spouse.

25. WHAT IS A QT P TRUST?

A QTP Trust is a special trust whereby the trustor's spouse
is given all of the incone fromthe trust wth the principal being
distributed to others, usually the children or grandchil dren, upon
the surviving spouse's death. QIlIP stands for Qualified Term nal
I nterest Property and is a fancy nane for property given to a
spouse in a certain type of trust.

A QTP Trust gives the option to the surviving spouse to have
the trust property treated as a gift to the surviving spouse for
estate tax purposes. If the election is nade, the value of the
trust will be treated as a spousal gift and be exenpt from tax
under the unlimted marital deduction. On the surviving spouse's
death, the value of the trust assets will be included in the
surviving spouse's estate for determnation of the surviving
spouse's estate tax.

Dependi ng on the size of the surviving spouse's estate, it may
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or may not be good financial planning to nmake the QTP el ection and
have the value of the trust included in the surviving spouse's
estate. For exanple, if the surviving spouse's estate was $100, 000
and the QINP Trust was $1,000,000 and the unified credit of the
deceased spouse had previously been used, nmaking the el ection would
save the trust frompaying federal estate taxes until the surviving
spouse dies. Meanwhile, the surviving spouse could draw a higher
interest from the investnent of the pre-taxed $1, 000, 000.
Di sadvantage: If the surviving spouse's estate grows after making
the election, nore tax may ultimtely be paid, on the death of the
survi ving spouse, than would have been paid if no el ection had been

made.

26. WHAT IS A GENERATI ON- SKI PPI NG TRUST?

A generation-skipping trust is a trust that, as the nane
i nplies, skips one or nore generations. A trust by a grandparent
for grandchildren that by-passes the parents is a generation-
ski pping trust. The main exception is when there are no parents
surviving the grandchildren: then it is treated as a direct trust.

A generation-skipping trust is conplicated tax-w se. It is
easy to create, but because of the inherent tax consequences, a
generation-skipping trust should not be created w thout first
consulting a tax advisor. Generally, $1,000,000 can be placed in
a generation-skipping trust without incurring an estate or gift tax

provided the uniformcredit has not been used previously.
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27. HOWI1S A GENERATI ON- SKI PPI NG TRUST TREATED?

One mllion dollars may be transferred in a generation-
ski pping trust tax free. Any anmount placed in the trust over
$1,000,000 is taxed at a rate of 50% whenever a distribution is
made. A taxable distribution is deenmed to have been nmade when the
parents of the grandchildren die or the grandchildren receive noney
fromthe trust. The purpose of this lawis to avoid amassi ng huge
estates by not paying taxes. These trusts affect only very wealthy
peopl e.

The tax consequences of a generation skipping trust are so
great that no one should consider funding one with over the unused
portion of the unified credit amount wi thout first speaking with a

t ax advi sor.

28. CAN A TRUST BE | RREVOCABLE?

A trust can be nmade irrevocable, and sonetines it is wse
estate planning to do so. In order for assets in a trust not to be
included in trustor's estate, the trustor nust not have contro
over the trust nor the reasonabl e expectation that the trust wll
revert back to him The two main types of irrevocable trusts are
life insurance trusts and charitable trusts, both of which are
di scussed bel ow.

If the trust is revocable, the trustor has a great deal of
control over the trust. For that reason, the fair market val ue of

the assets of the trusts will be included in the trustor's estate
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upon death for estate tax cal cul ati ons.
If the trust is nade irrevocable, the trustor has no control

over the trust. Therefore upon his death the assets in the trust,

i ncluding appreciation in value, wll not be included in his
estate. This could pass a great deal of appreciation to the
trustor's heirs without having it taxed. It is because a life

insurance trust is irrevocable that the proceeds of the insurance
on the deceased are not included in his estate.

Gfts mde within three years of a person's death wll
normal ly not be included in the donor's estate for tax purposes
except for life insurance and the value of retained interests by
the donor in the gift. |If gift taxes have been paid on the gift,
credit wll be given for the gift taxes if the gift nust be
included in the donor's estate.

29. WHAT IS A LI FE I NSURANCE TRUST?

A typical vehicle used in estate planning is the creation of
an insurance trust. The trustor creates an irrevocable trust with
soneone el se as the trustee and takes insurance policies out on his
life. The ownership of insurance policies on the trustor's life is
given to the trust, and the trust is nmade the beneficiary of the
i nsurance policies.

When the trustor dies, the insurance proceeds will be paid
into the trust, but the value of the insurance proceeds will not be
included in the trustor's estate for estate tax purposes if the

trustor lived nore than three years after placing the policies into
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the trust.

Creating an insurance trust could save many thousands of
dollars in estate taxes by keeping the insurance proceeds out of
the decedent's estate for tax purposes. Exanple: If the decedent
had a $200, 000 estate and a $1, 000, 000 i nsurance policy, the estate
woul d be worth $1, 200,000 upon the decedent's death. Since the
federal governnment taxes any estate over unused portion of the
unified credit, if at the tinme of death the unused portion was
$600, 000, then the remaining $600,000 in the estate wll be
taxable. If an insurance trust had been used, the $1, 000,000 in
i nsurance proceeds would not be included in the decedent's estate
and thus not be taxable. The $200, 000 woul d not be taxable. Since
it is less than the unused portion of the unified credit, it can be
passed tax-free.

30. WHAT IS A CHARI TABLE RENMAI NDER TRUST?

A charitable remainder trust is an inter vivos (living) trust
made during the lifetime of the trustor. Property is placed into
an irrevocable trust with a charity as a beneficiary. The trustee,
who is usually the charity, is instructed to pay a fixed percentage
of the trust assets to the trustor for the life of the trustor.

The trustor is given a tax deduction for the value of the gift
to the charity. The trustor pays ordinary inconme tax on the
paynments received fromthe trust.

The gift to the charity is tax free. Since the charity is tax

exenpt, it can sell the appreci ated property w thout having to pay
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capital gains. The charity can reinvest the proceeds of the sale
and pay the trustor from the interest on the investnent. The
charity can generate nore interest incone fromthe sale than the
person who transferred it to the trust: the charity can invest the
whol e anobunt wi thout paying capital gains. For this reason, it is
better to place highly appreciated property that is not earning a
great deal of inconme, such as idle land, into the trust. The
return that the trustor gets fromthe trust is higher than if the
assets had been sold and reinvested by the trustor: capital gains
taxes woul d have had to be paid on the trustor's sale of the highly
appreci ated property.

This is an excellent vehicle for estate planning for well-to-
do people. Life insurance policies can be bought with the trust
paynments that will replace the value of the property transferred to

the trust.

31. ARE REVOCABLE TRUSTS VALI D ELSEWHERE?

All 50 states and the federal governnent accept as valid a
revocable trust. |If the trust was validly created in the original
state, then all the other states wll honor and enforce it.

Provi sions can also be placed into a trust docunent stating
that the ternms of the trust are to be adm nistered by the | aws of
a certain designated state. Al states will apply the |laws of the
designated state in admnistrating the trust. Even if the trustor

nmoves to another state, the trust will still remain valid and in
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ef f ect.

32. WHAT PROPERTY CAN BE PLACED | NTO A REVOCABLE TRUST?

All of the property of the trustor can and should be pl aced
into the trust. Anything left out of the trust will have to be
probated unless it is joint tenancy property, insurance policies
with designated beneficiaries other than the decedent's estate, or
property that otherw se qualifies for summary probate proceedi ngs.

Any property that has a title nmust have the title specifically
changed over into the nane of the trust. Merely stating in the
trust agreenent that such titled property is to be placed into the
trust is insufficient to legally put the property into the trust.

A conmmon exanple is when the trustor owns a hone. Since a
hone has a title docunent, the title nust be changed to nake the
trust the owner. A quitclaimdeed by the trustor to hinself as
trustee of the trust nust be executed and recorded. This is sinple
to do and usually is done when the trust is created.

33. WHAT ARE THE | NCOVE TAX EFFECTS ON THE TRUST?

A revocable trust is considered a grantor trust for tax
purposes. A grantor trust under the Internal Revenue Code is a
type of trust created for the benefit of the person creating it.
All of the incone fromthe trust is attributed to the grantor for
t ax purposes.

Since all of the inconme is attributed to the grantor, the

grantor remains liable for the incone taxes as long as he lives.
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A revocable trust does not save the grantor any nobney on incone
t axes because it is not designed to do that.

A revocable trust exists to avoid probate and save estate

t axes, not incone taxes.

34. CAN A CONSERVATOR CREATE A REVOCABLE TRUST
FOR THE CONSERVATEE?

Sone states, like California, have statutes that permt a
conservator to nake a revocable trust for the conservatee. Such
states usually require that the distribution of the trust be the
sane as the terns of the last will and testanent previously drafted
by the conservat ee.

The purpose behind the revocable trust nust be to avoid
probate and not to change the distribution of assets that the
conservat ee had deci ded upon when he was conpetent. The situation
may be different if the conservatee did not have a will: the trust
must be in accordance with the state's |laws of intestacy. The
estate nmust be distributed in the same manner that it would have

been distributed if a probate had occurred.

35. WLL PUTTI NG REAL PROPERTY | NTO A REVOCABLE TRUST TRI GGER
A REASSESSMENT OF PROPERTY TAXES?
Placing a piece of real property into a trust should not
trigger a reassessnment of property taxes because the transfer is

not really a sale or conveyance of the property.
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The property is put into a revocable trust that the owner can
termnate at any tinme and receive back. California |aw
specifically states that nerely placing real property into a
revocable trust for estate planning purposes does not trigger
reassessnent as long as the grantor is alive.

This is just common sense. Reassessnent occurs when there is
a change of ownership. Placing the real property into a revocable
trust is not really a change in ownership because the trustor still

controls it and can have the property returned to himat any tine.

36. CAN CREDI TORS ATTACH A TRUST FOR PAYMENT OF THE
TRUSTOR S DEBTS?

Most states will allow creditors to attach any revocabl e trust
for the paynment of debts or other obligations owed by the trustor.
The rationale for allowng the attachnent is that the trustor has
effective ownership of the trust assets by the fact that he can
revoke the trust and receive the property in his own nane. A court
has the power to order the trustor to termnate the trust and
receive the assets back so that the trustor's creditors can be

pai d.

37. CAN CREDI TORS OF A BENEFI Cl ARY ATTACH ASSETS OF THE TRUST?
Most trusts have clauses stating that the interest of the
trust beneficiaries cannot be attached to pay the debts or

obligations of any beneficiary. This provision is called a
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spendthrift cl ause.

Courts wll enforce spendthrift provisions and deny any
attachnents, except in a revocable trust where the trustor is also
the beneficiary whose trust interest is being attached. |If there
is no spendthrift clause, the trust can be attached to pay a
beneficiary's debts. Myreover, nost states permt a beneficiary's
share of a trust to be attached to pay spousal or child support
obligations even if there is a spendthrift clause in the trust.

California has recently passed legislation stating that a
spendthrift clause will not shield a trust from attachnment for

paynment of a tort judgnent against a beneficiary.

38. CAN A TRUST REPLACE A STATE' S DONER OR CURTESY LAWS?

If the provisions of a trust are in conflict with a state's
| aw regardi ng how nuch of a decedent's estate goes to the surviving
spouse, the surviving spouse has an el ection of whether to take the
share of the trust or to insist on receiving a statutory share of
the estate.

| f the spouse elects to take the statutory share, the trust
w Il pay assets as necessary and distribute the remai nder of the
trust in accordance with the terns of the trust. To avoid this
problemin such states that have statutory provisions for providing
for a surviving spouse, the spouse should disclaimstatutory rights
and agree to take only the disposition given under the trust on the

dat e execut ed.



81
If the trust does not give the surviving spouse a statutory
share, the beneficiary should consult with an attorney for advice

on the | egal consequences before proceedi ng.

39. IS THERE A A FT TAX FOR FORM NG A TRUST?

If the trust is revocable, there is no gift tax because the
trustor can always revoke it. Al incone is still taxed to the
trustor.

If the trust 1is irrevocable but the trustor 1is the
beneficiary, there is no gift tax because the trust is still for
the trustor's benefit. Such a trust is called a grantor's trust,
and all trust inconme is taxed to the trustor.

If the trust is for the benefit of the grantor's spouse, there
is no gift tax because of the unlimted marital deduction.

If the trust is for the benefit of sonmeone other than the
trustor or the trustor's spouse, the general rule is that a gift
tax is owed. The gift tax nust either be paid or deducted fromthe

unified credit or annual excl usion.

40. IS IT D FFI CULT TO SELL OR TRANSFER PROPERTY I N A TRUST?
Property in a trust is sold |ike any other property that is

not in the trust. Al that is needed to sell, transfer or convey
real property froma trust is a deed executed by the trustee. The
trustee nerely signs the deed as the representative for the trust

and title is passed upon recordation. For exanple, the deed from
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the trustee will read: "John Doe, Trustee of the John Doe Revocabl e
Trust, hereby deeds, conveys, sells, and transfers to John Smth

all right, title and interest in the follow ng property.”

41. WHEN DCES THE TRUST HAVE TO FI LE AN | NCOVE TAX RETURN?

As long as the grantor of the revocable trust is the trustee
and treated as the owner of the trust, no tax return for the trust
should be filed. The incone and deductions for the trust should be
listed on the grantor personal tax return.

A Form 1041 should be filed by the trust when the grantor is
not considered the owner. This return should list to whom any
distributions of inconme were nmade and pay the trust incone tax on
any inconme not distributed.

When the grantor is no longer the trustee, a trust tax return

on Form 1041 should be fil ed.

42. CAN A TRUST' S ADM NI STRATI ON BE REVI EMED BY A COURT?

A common fear that many people have is that the trust wll be
m smanaged, and no one wll be able to stop it. There is little to
worry about on that score. Al states permt concerned persons to
petition the court for review of the admnistration of a trust.

A trustee is a fiduciary and owes both the trust and the
beneficiaries a fiduciary duty to act reasonably and responsibly.
If the court finds that a trustee has breached his duty of care, it

will renove the trustee and surcharge (find the trustee liable) for
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all of the danmages caused by the trustee's m sconduct.

Even if the trust docunent states otherw se, probate courts
wi Il always have the power to review the actions of a trustee. The
court will never permt a trustee to msuse the faith and power of
his position and hide behind the trust docunent to avoid judicial
scrutiny. Anyone, not just the beneficiaries, can take their
suspi cions of abuse to the court, and the court will investigate.
In Bakersfield, California, an attorney conspired with a trustee to
raid an elderly wonman's trust. Concerned nei ghbors expressed their
concern to the court, which ordered an investigation. Utimtely
the attorney was charged, convicted and sentenced to seven years in
prison. The attorney's defense that everything was done in

accordance with the terns of the trust was not persuasive.

43. CAN ACCOUNTI NGS BE ORDERED BY A COURT FOR THE TRUST?
Most trust docunents contain clauses which require annua
accountings to be nmade by the trustee unless the grantor is the
trustee or all the trust beneficiaries waive them In addition, any
concerned person, not just a beneficiary, who feels that the trust
i's being msmanaged, can seek a court order directing the trustee
to performan accounting. The court can order an accounting even
if the trust agreenent waives them
A mgaj or concern that many people have about a trust is that
the trustee may take and ot herwi se m smanage the trust assets after

their death, and the beneficiaries will be hel pless. Such is never
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t he case. The probate court always has jurisdiction to oversee
every trust, whether or not such jurisdiction is spelled out in the
trust docunent. No court wll ever let a trustee intentionally
m smanage or steal trust assets. Anyone, not just beneficiaries,
can raise their concerns to the court, which will order a hearing

to investigate the matter.

44, CAN A TRUSTEE RESI GN?

A trustee can always resign. In such a case, the trustee is
repl aced just as though the trustee had died. Mst trust agreenents
contain a list of proposed successor trustees to replace dying or
resigning trustees. |If the trust does not provide for a successor
trustee and the trustor is dead or did not retain the right to
amend or revoke the trust, the probate court wll appoint a
trustee. No trust will ever fail just because the trustee died or
resi gned.

Before a trustee can resign, the trustee, unless the trustor
is the trustee, will be required to provide a full accounting of
the trust business during the tine he nmanaged it. Al of the
beneficiaries may together waive the accounti ng.

45, HOW IS THE TRUSTEE REPLACED IF THE TRUSTOR BECOVES
| NCOVMPETENT?

Most trusts have |anguage for a successor trustee to take
responsibility when the trustee becones unable to perform the

duties of the trustee. This nmay cause probl ens when the trustee is



85
the trustor and does not believe hinself to be inconpetent.

To alleviate the problem many agreenents permt a trustee to
be repl aced when two conpetent doctors determne the trustee to be
i nconpetent. Mbreover, a court can adjudge a person inconpetent

and appoint a successor trustee to take over.

46. |S THERE A REQUI RED BOND FOR A TRUSTEE?
Normally, the trustor waives the bond for any trustee or
successor trustee named in the trust docunent. After all, such a
bond woul d be paid by the trust and thus dimnish the trust estate.
If the trustor did not have faith in the nanmed trustees, he should
not have naned t hem
In the case of a court appointed trustee, the court wll

require a bond unless all of the beneficiaries agree to waive it.

47. WHEN DCES THE TRUST TERM NATE?

A trust nust termnate within 21 years after the death of
sonmeone alive and nentioned in the trust when it was created. In
ot her words, the trust nust be totally distributed within 21 years
of the death of the |ast person alive when the trust was created.
This is known as the Rule Against Perpetuities and is the law in
all 50 states.

If it appears that the trust would continue after the death of
t he beneficiary nentioned in the trust docunent, then the trust

wll be declared invalid. Clauses are usually inserted in the
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trust docunment to guarantee that the trust will not violate the
Rul e Agai nst Perpetuities.

Except for the Rule Against Perpetuities, a trust term nates
at the time the trustor specified in the ternms of the trust
agr eement . Usually it termnates on the death of the surviving

spouse or the death of the trustor's last child.

48. HOWIS A TRUST REVOKED?

If a trust is revocable, all that is needed for an effective
revocation is for the trustor to notify the trustee in witing that
the trust is termnated as of a certain date and to demand the
trust assets be paid over to the trustor.

When the trustor is also the trustee, he sinply affixes a
letter to the trust docunment revoking the trust and then executes
new deeds fromthe trust back to hinself as an individual.

Revocation is sinple and quick which is one of the prine
advantages of the trust over any other form of estate planning,
Ease of revocation neans that the trustor's control over the assets
of the trust is never truly lost. Until the trustor actually dies,
he retains the ability to revoke and term nate the trust nerely by

stating that the trust is revoked.

49, MJUST A TRUST BE RECORDED?
A revocabl e trust does not ever need to be recorded. Unli ke

a WIl, it is a private docunent. The only docunents that always
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need recordation are the deeds transferring real property into the
trust. In sone states, a revocable trust is required to be
registered with the probate court. To register, a short statenent
is filed listing the trustee and giving sonme basic information

Regi stration gives the court jurisdiction to oversee the trust.
There are no penalties, however, for failure to register.

The states requiring registration are Al aska, Colorado (after
the death of the grantor but no registration is required if there
is an imedi ate distribution to the beneficiaries), Hawaii, |daho,
Mai ne, M chigan, New Mexico and North Dakota. Florida and Nebraska
do not require registration with the probate court, but both states

allow it and suggest it.

50. SHOULD BANK ACCOUNTS BE IN A TRUST OR I N JO NT TENANCY?

A person may have his bank accounts placed in joint tenancy
with the spouse or children or all. The problemis the sane as
with all joint tenancy property (as stated before). The openi ng of
joint bank accounts is a legal gift of a large portion of all noney
pl aced into the account: the account may be attached to pay the
other joint tenant's debts.

If a revocable trust is used, all that is needed to avoid
probate is just to retitle the bank account so that the trust is
the new holder. The trustor controls the trust which controls the
account. The bank will want to see the trust docunent to ensure

that the trust exists and to identify the successor trustee. The
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use of a trust as the owner of the bank account assures that it

w Il not be attached to pay any one's debts but the trustor's.

51. HOWMJCH | S THE STANDARD ESTATE PLAN?

The standard estate which includes the revocable trust,
durable power of attorney, living will, and pour-over wll is
usual |y between $500 and $1, 100, depending on the type of trust
used. There are different types of trusts depending on the type of
trust needed to acconplish the trustor's intent.

Different trusts are used depending on whether or not the
grantor is single or married with or wi thout children and whet her
the trust is a joint trust between the spouses. Special trusts
such as life insurance trusts, generation-skipping trusts or
charitable trusts can also be part of an estate plan and obvi ously

will increase its cost.
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CHAPTER 3
DURABLE POWERS OF ATTORNEY AND
LIVING WILL DECLARATIONS

I. DURABLE POWERS OF ATTORNEY

A general power of attorney is a witten docunent wherein a
person, called the principal, gives to another person, called the
attorney in fact, the authority to act on the principal's behalf.
A general power of attorney |apses and becones invalid at the
nonment that the principal becones inconpetent or dies. At the tine
it is needed nost, a general power of attorney becones invalid, and
the right of the attorney in fact to act for the principal ceases,
| apses and term nates at the nonent that it is nbost needed.

To address this situation, the Uniform Durable Power of
Attorney Act was drafted and adopted in sone form by nbst states.
In addition, Section Five of the Uniform Probate Code reads as
fol |l ows:

PONERS OF ATTORNEY

Section 5-501. Wen Power of Attorney Not Affected by
Disability.

Whenever a principal designates another his attorney in fact
or agent by a power of attorney in witing and the witing
contains the words "This power of attorney shall not be
affected by disability of the principal,"” or "This power of
attorney shall beconme effective upon the disability of the
principal,” or simlar wrds showing the intent of the
principal that the authority conferred shall be exercisable by
him as provided in the power on behalf of the principal
notwi thstanding later disability or incapacity of the
principal at law or later uncertainty as to whether the
principal is dead or alive. Al acts done by the attorney in
fact or agent pursuant to the power during any period of
disability or inconpetence or uncertainty as to whether the
principal is dead or alive have the sane effect and inure to
the benefit of and bind the principal or his heirs, devisees
and personal representative as if the principal were alive,
conpetent and not disabled. |f a conservator thereafter is
appointed for the principal, the attorney in fact or agent,
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during the continuance of the appointnent, shall account to
the conservator rather than the principal. The conservator
has the sane power the principal would have had if he were not
di sabl ed or inconpetent to revoke, suspend, or term nate al
or any part of the powers of attorney or agency.

Section 5-502. O her Powers of Attorney Not Revoked
Until Notice of Death or Disability.

(a) The death, disability, or inconpetence of any principal
who has executed a power of attorney in witing other than
power described in Section 5-501, does not revoke or term nate
the agency as to the attorney in fact, agent or other person
who, w thout actual know edge of the death, disability, or
i nconpetence of the principal, acts in good faith under the
power of attorney or agency. Any action so taken, unless
ot herwi se invalid or unenforceable, binds the principal and
his heirs, devisees and personal representatives.

(b) An affidavit, executed by the attorney in fact or
agent stating that he did not have, at the tine of doing an
act pursuant to the power of attorney, actual know edge of the
revocation or termnation of the power of attorney by death,
disability or inconpetence, is, in the absence of fraud,
concl usi ve proof of the nonrevocation or nonterm nation of the

power at that tine. I f the exercise of the power requires
execution and delivery of any instrunment which is recordabl e,
the affidavit when authenticated for record is |ikew se

recor dabl e.

© This section shall not be construed to alter or affect any
provision for revocation or termnation contained in the power
of attorney.

The Uni form Durabl e Power of Attorney Act is set forth in this
chapter inits entirety. A durable power of attorney is a special
power of attorney which contains specific |anguage stating the
intent of the principal that the power of attorney is deliberately
intended to continue in full force and effect during the period of
i nconpet ency and i ncapacity.

A durabl e power of attorney has the effect of elimnating and
replacing the necessity of a voluntary conservatorship. A durable
power of attorney can also give the attorney in fact the power to
make all or just specific health care decisions if the principal
becones unable to do so.

Many states have approved a statutory formfor durable powers
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of attorney. Following this chapter is the statutory form in
California for a durable power of attorney for health care and the
statutory formin California for business affairs. Al so follow ng
this chapter is a conbined durable power of attorney for both
heal th and business affairs for use in nost of the states that have
adopted the Uniform Durable Power of Attorney Act. This form
should only be used after verifying that it conplies with the
user's particular state |aw Forns of those states that have
approved statutory durable power of attorney fornms will usually be
sold in stationery and office supply stores for about $2.00 each.
1. LIVING WLLS

Aliving wll is not a wll for probate purposes. Instead, a
living wll is a declaration by a person that serves as a directive
to a treating physician, hospital and the world at large that the
person executing it wants or does not want to be kept alive through
the use of extraordinary neans. A living wll declaration is the
only way to ascertain the intent of the person in the event that
the person is or beconmes unable to nake a decision at the tinme it
IS necessary to do so.

Most states presune a person wants extraordi nary neans used to
be kept alive and will order it enployed unl ess the person has nade
aliving wll stating the opposite intent.

A few states will not recognize a living will unless it is
executed close in tinme to the inconpetency and with inforned
consent. In such states, the living will would have to be executed
in a hospital or with a doctor shortly before the surgery or
treatment that subsequently rendered the person inconpetent. The
fact that sone states will not recognize a living will executed
sone tinme before the inconpetency does not nmean that it should not
be executed. If it is later ruled invalid under state |aw, there
is no harm In such an instance, the Living WII| Declaration wl|
be treated as though it had never been executed. It is the
recomendati on of nobst estate planners that everyone create a
living wll specifying their wshes and directives to their
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physicians and that the living will should be restated and redone,
i f possible, before any surgery or major treatnent is undertaken.
Aliving will declaration follows this chapter.

Most states require a living will declaration to have at | east
two w tnesses over the age of 21 years. A few states accept
wi tnesses of 18 years of age. Sone states require the living wll
declaration to be notarized. The living will declaration included
inthis book calls for two witnesses and a notary acknow edgnent.
Having a living will declaration notarized is a good idea even if
it mght not be required in nobst states. The notary is an
inpartial licensed official of a state. Testinony as to capacity
and intent fromsuch a person carries nore weight with a court in
the event of a dispute over a person's intent or capacity when
creating a living wll declaration. It is suggested that both
wi t nesses be over the age of 21 years of age but not so elderly or
in poor health that they mght predecease the person utilizing the
l[iving will declaration.

Furthernore, nost states require that the w tnesses not be
bl ood relatives or anyone who would share in the estate of the
person utilizing a living wll declaration. In other words, anyone
who woul d benefit froma person's death should not be a w tness.
Using such a person as a witness wll wusually invalidate the
decl aration. The reason behind this exclusion: the states do not
want to give a witness an incentive, however inprobable, to have
the person creating the living will declaration put to death.

Sonme states do not permt doctors, nedical personnel or
nursi ng honme personnel to be w tnesses because of the concern that
they may exert an undue influence on the person using the |iving
w Il declaration. To avoid raising this issue, none of the above
persons should be used as a witness, even if permtted under state
| aw.

After a living wll declaration is executed, a copy should be
given to the person's physician. |In fact, several states have | aws
that require the declaration to be delivered to such physicians



93

before the patient beconmes inconpetent if the order is to be
effective. The rationale for this is so that physician can consult
with the patient and verify that the declaration truly expresses

the person's intent. It really does not do any good to have the
declaration tucked away in a safety deposit box when it is npst
needed. The existence of the living will declaration should be
wi dely publicized so that if sonething happens, such as an auto
accident, soneone will know to tell the treating physicians and
hospital that a living wll declaration is in existence. In fact,
copies of the living wll declaration should be given to those
persons nanmed as agents in it. |If the need arises, they will be
able to produce the living wll declaration to assure that the

creator's intent is fulfilled.

A very sad exanple for the need of such a living wll
declaration recently received national attention. An unmarried
woman who was pregnant suffered brain death. Her partner, who was
the father of the child, wanted the child and would raise it. The
wonman' s parents, however, did not want the child, their grandchild,
born. Since the woman did not have a living will declaration in
effect, the decision on whether or not to stop the life support
machi ne rested with the parents. The father of the child and
partner of the wonman filed a | awsuit seeking to prevent the parents
fromstopping the |life support machine and killing his child, which
his former partner was carrying. Various wonen's rights groups
sided with the parents arguing that no man should force a woman to
have a child, even if she was brain dead. The matter was settled
out of court with the parents relenting and agreeing for the child
to be born provided the father would raise it.

In the living wll declaration used in this book, a woman is
call ed upon to state whether she wants or does not want life
support to be withdrawn if doing so woul d cause an abortion. Even
wth a woman's stated intention on this matter, there is no
guarantee that a court would followit if an abortion would result.
In such a situation a court will look at her intention and apply it
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agai nst appropriate state and federal law. If such intention is
not violative of either, then it wll be given effect.

A woman m ght also attenpt to define the circunstances under
whi ch she would permt a child to be born. For exanple, if the
child was seriously deformed or handi capped, she mght state in the
section for other instructions, that, under those circunstances,
she would want the |ife support renoved with the know edge that an
abortion would occur. In this situation, there is no guarantee
that a court would approve the renoval of |ife support, but, at
| east, the intention was nade clear for the court and all concerned
to consi der

UNI FORM DURABLE PONER OF ATTORNEY ACT OF CALI FORNI A
(The formof the California Act is very simlar to the uniform

acts adopted in other states. All references are to the Cvil
Code of California.)

SECTI ON 2400. DURABLE PONER OF ATTORNEY DEFI NED.
A durabl e power of attorney is a power of attorney by which a

princi pal designates another attorney in fact in witing, and
the witing contains the words "This power of attorney shal

not be affected by subsequent incapacity of the principal," or
"This power of attorney shall becone effective upon the
i ncapacity of the principal,” or simlar words show ng the

intent of the principal that the authority conferred shall be
exercisable notwthstanding the principal's subsequent
i ncapaci ty.

SECTI ON 2400.5 PROXY BY ATTORNEY I N FACT IS NOT' A DURABLE
PONER OF ATTORNEY.

Were a durable power of attorney gives an attorney in fact
the power to exercise voting rights, a proxy given by the
attorney in fact to another to exercise the voting rights is
subject to all the provisions of |aw applicable to such proxy
and is not a durable power of attorney subject to this
Article.

SECTI ON 2401. ACTS OF ATTORNEY | N FACT BI NDI NG ON PRI NCI PAL
AND SUCCESSORS | N | NTEREST.

Al'l acts done by the attorney in fact pursuant to a durable
power of attorney during any period of incapacity of the
princi pal have the sane effect and inure to the benefit of and
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bind the principal and his or her successors in interest as if
the principal were conpetent.

SECTI ON 2402. PRI OR NOM NATI ON OR SUBSEQUENT APPO NTMENT OF
GUARDI AN, CONSERVATOR, OR OTHER FI DUCI ARI ES.

(a) If, follow ng execution of a durable power of attorney,
a court of the principal's domcile appoints a conservator of
the estate, or other fiduciary charged with the managenent of
all of the principal's property or all of his or her property
except specified exclusions, the attorney in fact is
accountable to the fiduciary as well as the principal. The
fiduciary has the sane power to revoke or anend the power of
attorney that the principal would have had if he or she were
not incapacitated; but if a conservator is appointed by a
court of this state, the conservator can revoke or anend the
power of attorney only if the court in which the
conservatorship is pending has first nade an order authori zing
or requiring the fiduciary to revoke or anend the durable
power of attorney and the revocation or amendnent is in accord
with the other. This subdivision does not apply to a durable
power of attorney to the extent that the durable power of
attorney authorizes the attorney in fact to make health care
deci sions, as defined in Section 2430 for the principal.

(b) A principal may nom nate, by a durable power of attorney,
a conservator of the person or the estate or both, or a
guardi an of the person or estate or both, for consideration by
the court if protective proceedings for the principal's person
or estate are thereafter comenced. If the protective
proceedi ngs are conservatorship proceedings in this state, the
nom nation shall have the effect provided in Section 1810 of
the Probate Code, and the court shall give effect to the nost
recent witing executed in accordance with Section 1810 of the
Probat e Code, whether or not such witing is a durabl e power
of attorney.

SECTI ON 2403. EFFECT OF DEATH OR | NCAPACI TY OF PRI NCI PAL - -
ALL PONERS OF ATTORNEY, DURABLE OR OTHERW SE.

(a) The death of a principal who has executed a witten power
of attorney, durable or otherw se, does not revoke or
termnate the agency as to the attorney in fact or other
person who, wthout actual know edge of the death of the
principal, acts in good faith under the power. Any action so
taken, unless otherwise invalid or unenforceable, binds
successors in interest of the principal.

(b) The incapacity of a principal who has previously executed
a witten power of attorney that is not a durable power of
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attorney does not revoke or termnate the agency as to the
attorney in fact or other person who, wthout actual know edge
of the incapacity of the principal, acts in good faith under
the power. Any action so taken, unless otherwise invalid or
unenf orceabl e, binds the principal and his or her successors
in interest.

SECTI ON 2404. ACTS OF ATTORNEY I N FACT I N GOOD FAI TH
RELI ANCE OF POVER- AFFI DAVI T SHOW NG LACK OF
ACTUAL KNOWLEDGE AS CONCLUSI VE PROCF OF
NONREVOCATI ON OR NONTERM NATI ON.

As to acts undertaken in good faith reliance thereon, an
affidavit executed by the attorney in fact under a power of
attorney, durable or otherw se, stating that he or she did not
have at the tine of the exercise of the power actual know edge
of the termnation of the power by revocation or by the
principal's death or incapacity is conclusive proof of the
nonrevocati on or nontermnation of the power at that time. |If
the exercise of the power of attorney requires execution and
delivery of any instrunent that is recordable, the affidavit
when authenticated for record is |likew se recordable. This
section does not affect any provision in a power of attorney
for its termnation by expiration of time or occurrence of an
event other than express revocation or a change in the
principal's capacity.

SECTI ON 2405. APPLI CATI ON AND CONSTRUCTI ON OF ACT TO
EFFECTUATE UNI FORM TY.

This Article shall be applied and construed to effectuate its
general purpose to nake uniformthe law with respect to the
subject of this Article anobng states enacting it.

SECTI ON 2406. TITLE

This Article may be cited as the UNI FORM DURABLE POWER OF
ATTORNEY ACT.

SECTI ON 2407. PROVI SI ONS SEVERABLE ON | NVALI DI TY.

If any provision of this Article or its application to any
person or circunstances is held invalid, the invalidity does
not affect other provisions or applications of the Article
whi ch can be given effect without the invalid provisions or
application, and to this end the provisions of this Article
are severabl e.

The foll ow ng Durable Power of Attorney is a conbined formfor
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both Health Care and Financial Affairs which can be used in the
follow ng states and territory which have not adopted a statutory
Dur abl e Power of Attorney formfor Health Care or do not require
use of their form (New Mexico, New York and Virginia have adopted

a statute but do not require use of their forn:

Al abama Ar kansas Ari zona Col or ado
Del awar e Fl ori da Hawai i | owa

| ndi ana Loui si ana Mar yl and Mai ne

M chi gan M ssouri M ssi ssi ppi Mont ana
Nebr aska New Jer sey New Mexi co New Yor k
Ol ahoma Pennsyl vani a Sout h Dakot a Virginia
Washi ngt on Wom ng Virgin |Islands

The states not nentioned and the District of Colunbia have
adopted a statutory durable power of attorney formfor health care.
The fornms for these states are sold in nost office and stationery
st ores. The forns are also available in the book Powers of

Attorney for Everyone by M chael Lynn Gabriel.

To illustrate the use of Durable Power of Attorney and Living
W1l Declarations, conpleted sanples for the followng forns
succeeded by the blank pull-out forns are set forth:
1. Durabl e Power of Attorney for Health Care and Financial
Affairs.
2. California Statutory Durable Power of Attorney for Health
Care.
3. California Uniform Statutory Power of Attorney.

4. Living WII Decl aration.
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DURABLE PONER OF ATTORNEY

FOR BOTH HEALTH CARE AND FI NANCI AL AFFAI RS

KNOW ALL PEOPLE BY THESE PRESENTS, that |, M CHAEL LYNN

GABRI EL residing at 504 C LOW GAP ROAD, UKI AH, MENDOCI NO

COUNTY, STATE OF CALI FORNI A, phone nunber (707) 468-0268 do decl are

this to be a Durabl e Power of Attorney.

This Durable Power of Attorney shall not be affected by

subsequent incapacity of the principal.

Thi s Durabl e Power of Attorney shall becone effective:

( X) Immediately upon the execution of this Durable Power of
Att or ney.

() Only after certification by two |icensed physicians that
| have been determned to lack the capacity to make
heal th care and financial decisions for nyself.

| hereby revoke all prior powers of attorney regardl ess of the

type or to whomthey nmay have been given.

| hereby nom nate, constitute and appoint LYD A ANN STI NEMEYER

GABRI EL , wWhose address and tel ephone nunber are: 504 C LOWN GAP

ROAD, UKIAH, CALIFORNIA (707) 468-0268 , as ny true and | awf ul

Attorney in Fact, for nme and in nmy nanme, place and stead, and for
nmy use and benefit, to exercise the foll ow ng powers:

(1) To nmake health care decisions on ny behalf. Health care
deci si ons neans deci sions on nmy care, treatnent, or procedures to
be utilized in order to maintain, diagnose or treat ny physica

condition. This Durable Power of Attorney, as it relates to health
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care decisions, does not carry wwth it the power to authorize any
of the follow ng acts:

(A Any commtment or placenent in a nental health facility,

(B) Any convul sive treatnent, or

© Any psychosurgery.

Furthernmore, | hereby expressly authorize any physician,
hospital, and any other person or organization, to release and
disclose to ny agent any information any of them may have
concerning ny physical condition and any health care, counsel
treatment, or assistance provided to nme either before or after the
execution of this power of attorney, any privilege hereby being
expressly waived to such disclosures. This waiver shall extend to
communi cations to ny agent only and shall not be deened a general
wai ver of the privilege. M agent may, however, authorize release
of such information to such third persons as ny agent deens to be
reasonabl e or necessary in the exercise of the powers granted in
this instrunent.

(2) Subject toany Ilimtations in this docunent, ny agent has
the power and authority to do all of the foll ow ng:

(A) Authorize an autopsy,

(B) Make a disposition of a part or parts of ny body under

the Uni form Anatom cal G ft Act, and

© Direct disposition of ny remains in accordance with state
| aw.
(3) Subject to any limtations in this docunent, | hereby

grant to my agent full power and authority to act for ne in ny
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name, in any way which | myself could act, with respect to the

followng matters as each of themto the extent that | ampermtted

to act through an agent:

(A) Real estate transactions,

(B) Tangi bl e personal property transactions,

(© Bond, share and commpdity transactions,

(D) Financial institution transactions,

(E) Business operating transactions,

(F) Insurance transactions,

(G Retirenment plan transactions,

H) Estate transactions,

) Cains and litigation,

J) Tax matters,

K) Personal relationships and affairs,

L) Benefits frommlitary service,

M Records, reports and statenents,

N) Full and unqualified authority to ny agent to del egate
any and all of the foregoing powers to any person or
persons whom ny agent shall del egate.

(4) To ask, demand, sue for, recover, collect, and receive
such sunms of noney, debts, dues accounts, |egacies, bequests,
interest, dividends, annuities, and demands what soever as are now
or shall hereafter becone due, ow ng payable or belonging to ne and
have, wuse and take all lawful ways and neans in nmy nane or
ot herwi se, and to conprom se and agree for the acquittance or other
sufficient discharge of the sane.

(5 For me in nmy nanme, to meke, seal, and deliver, to
bargain, contract, agree for, purchase, receive, and take |ands,
tenenents, hereditanments and accept the possession of all | ands,
and deeds of assurances, in the law therefor, and to | ease, |et,
dem se, bargain, sell, remse, release, convey, nortgage, and
hypot hecat e | ands, tenenents and hereditanents upon such covenants

as they shall think fit.
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(6) To sign, endorse, execute, acknow edge, deliver, receive,
and possess such applications, contracts, agreenents, options,
covenants, deeds, conveyances, trust deeds, security agreenents,
bills of sale, |eases, nortgages, assignnents, insurance policies,
bills of |ading, warehouse receipts, docunents of title, bills,
bonds, debentures, checks, drafts, bills of exchange, notes, stock
certificates, proxies, warrants, commercial paper, receipts,
wi t hdrawal receipts and deposit instrunments relating to accounts or
deposits in or certificates of deposits of banks, savings and | oans
or other such institutions or associations, proof of |oss,
evidences of debts, releases and satisfaction of nortgages,
judgnents, liens, security agreenents, and other debts and
obligations, and such other instrunments in witing of whatever kind
and nature as nmay be necessary or proper in the exercise of the
rights and powers herein granted.

(7) Aso to bargain and agree for, buy, sell, nortgage,
hypot hecate, and in any and every way and manner deal in and with
goods, wares and nerchandi se, choices in action, and to make, do
and transact all business of whatever nature and kind.

(8 Also for nme and in ny nane, and as ny act and deed, to
sign, seal, execute, deliver, and acknow edge such deeds, | eases,
nort gages, hypot hecations, bottonries, charter parties, bills of
lading, bills, notes, receipts, evidences of debt, releases and
satisfaction of nortgages, judgnents and other debts, and other
such instrunments in witing of whatever kind and nature as may be

necessary and proper.
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(9) To have access at any tinme or tines to any safe deposit
box rented by ne, wheresoever |ocated and to renove all or any part
of the contents thereof, and to surrender or relinquish said safe
deposit box, and any institution in which such safe deposit box is
| ocated shall not incur any liability to nme or to ny estate as a
result of permtting ny agent to exercise this power.

(10) I hereby expressly authorize any attorney of m ne, past
or present, to release and disclose to ny agent any information any
of them may have concerning ny legal affairs or other facts, which
they may have concerning ny personal affairs and any | egal service,
counsel or assistance provided to ne either before or after the
execution of this power of attorney, any privilege hereby being
expressly waived as to such disclosures. This waiver shall extend
to communications to ny agent only and shall not be deened to
authorize a release of information to third parties and shall not
be deened a general waiver of the privilege. My agent nmay,
however, authorize release of such information to such third
persons as ny agent deens to be reasonable or necessary in the
exercise of the powers granted in this instrunent.

(11) Gving and granting unto said attorney in fact full power
and authority to do and performevery act necessary, requisite or
proper to be done in and about ny property as fully as | mght or
could do if personally present, with full power of substitution and
revocation, hereby ratifying and confirmng that ny said attorney
shall lawfully do or cause to be done by virtue hereof.

The attorney in fact under this durable power of attorney is
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specifically not given and does not have the authority or power to
revoke, anend or alter any revocable or irrevocable trust that I
have created or may create in the future.
The Attorney in Fact ( x ) is ( ) is not granted reasonabl e
conpensation for services rendered under this Power of Attorney.
The Attorney in Fact ( ) is ( ) is not permtted to engage
in self-dealing with ny estate.

Special instructions or authority:

If LYDI A ANN STI NEMEYER GABRIEL is not avail abl e or becomes

ineligible or unable for any reason to act as ny agent and to nake
decisions for ne, or if | revoke appointnment or authority to act as

my agent, then | designate and appoi nt PAUL THOVAS GABRIEL

address: 3336 LOVELAND ROAD, YOUNGSTOM, CHI O 44502 , phone: (213)

445- 7846 as ny alternative, true and lawful attorney in fact

with all of the powers enunerated above, including the power to
make health care decisions on ny behal f.
I N WTNESS WHERECF, | have hereunto signed ny nane on this _

__ day of , 2003, at

M CHAEL LYNN GABRI EL

| am aware that | have the followng rights regarding this
Dur abl e Power of Attorney.

1. Thi s docunent gives to the person whom | designate as ny
attorney in fact the power to nmake health care decisions for ne

subject to the limtations and statenent of ny desires that | have
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included in this Docunment. The power to make health care decisions
for me may exclude consent, refusal of consent, or wthdrawal of
consent to any treatnent, service or procedure to nmaintain,
di agnose or treat physical or nental condition. | may state in this
docunent any type of treatnent or placenents that | do not desire.

2. The person whom | designated in this docunent has a duty
to act consistent with ny desires as stated in this document or
ot herwi se made known or, if ny desires are unknown, to act in ny
best interests.

3. Except as | have otherw se specified in this docunent,
t he power of the person whom| have designated to make health care
decisions for me may include the power to consent to ny doctor not
to give treatnent or to stop treatnent which could keep ne alive.

4. Unless | specify a shorter period in this docunent, this
power will exist for seven (7) years fromthe date | execute this
docunent, and if | am unable to nmake health care decisions for
nyself at the tinme the seven (7) year period ends, this power wll
continue to exist until the time | becone able to make health care
deci sions for nyself.

5. Not wi t hst andi ng thi s docunent, | have the right to make
medi cal and other health care decisions for nyself so long as |
give informed nedical consent with respect to the particular
deci si on. In addition, no treatnment nmay be given to nme over ny
obj ection, and health care to keep ne alive may not be stopped if
| object.

6. | have the right to revoke the appoi ntnent of the person
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designated in this docunent by notifying that person of the
revocation in witing.

7. | have the right to revoke the authority granted to the
person designated in this docunment to nmake health care decisions
for me by notifying the treating physician, hospital, or other
health care provider orally or in witing.

8. The person designated in this docunent to make health
care decisions for ne has the right to exam ne ny nedical records
and to consent to their disclosures unless | [imt this right in
thi s docunent.

Dat ed: M CHAEL LYNN GABRI EL

ATTESTATI ON
| decl are under penalty of perjury under the laws of the State

of CALIFORNIA that M CHAEL LYNN GABRI EL, the person who signed this

docunent is personally known to ne or proven to ne on the basis of
convi nci ng evidence to be the Principal, that the Principal signed
or acknow edged to this Durable Power of Attorney in nmy presence,
that the Principal appears to be of sound m nd and under no duress,
fraud, or undue influence; that | am not the person appointed as
attorney in fact by this docunent, and that | amnot a health care
provider, the operator of a comunity care facility, nor an
enpl oyee of an operator of a comunity care facility, nor the
operator of a residential care facility for the elderly, nor an
enpl oyee of an operator of a residential care facility for the

el derly.
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| further declare under penalty of perjury under the | aws of

the State of CALIFORNIA that | amnot related to the Principal by

bl ood, marriage, or adoption, and to the best of nmy know edge I am
not entitled to any part of the estate of the Principal upon the
death of the Principal under a will now existing or by operation of

I aw.

DATED:

CERTI FI CATE OF ACKNOALEDGVENT OF NOTARY PUBLI C

STATE OF

On bef ore ne,

per sonal | y appear ed personal ly known to ne
(or proved to ne on the basis of satisfactory evidence) to be the
person(s) whose nane(s) is/are subscribed to the within instrunent
and acknowl edged to ne that he/she/they executed the sane in
hi s/ her/their authorized capacity(ies), and that by his/her/their
signature(s) on the instrument the person(s), or the entity upon
behal f of which the person(s) acted, executed the instrunent.

W TNESS MY HAND AND OFFI Cl AL SEAL.
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DURABLE PONER OF ATTORNEY

FOR BOTH HEALTH CARE AND FI NANCI AL AFFAI RS

KNOW ALL PECPLE BY THESE PRESENTS, that I,

residing at

, phone nunber do declare this to be
a Durabl e Power of Attorney.

This Durable Power of Attorney shall not be affected by

subsequent incapacity of the principal.

Thi s Durabl e Power of Attorney shall becone effective:

() I'mediately upon the execution of this Durable Power of
Att or ney.

() Only after certification by two |icensed physicians that
| have been determned to lack the capacity to make
heal th care and financial decisions for nyself.

| hereby revoke all prior powers of attorney regardl ess of the

type or to whomthey nmay have been given.

| hereby nom nate, constitute and appoint

, whose address and tel ephone nunber are:

, as ny true and | awf ul

Attorney in Fact, for nme and in nmy nanme, place and stead, and for
nmy use and benefit, to exercise the foll owm ng powers:

(1) To nmake health care decisions on ny behalf. Health care
deci si ons neans deci sions on nmy care, treatnent, or procedures to

be utilized in order to maintain, diagnose or treat ny physica
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condition. This Durable Power of Attorney, as it relates to health
care decisions, does not carry with it the power to authorize any
of the follow ng acts:

(A Any commtment or placenent in a nental health facility,

(B) Any convul sive treatnent, or

(C© Any psychosurgery.

Furthernmore, | hereby expressly authorize any physician,
hospital, and any other person or organization, to release and
disclose to ny agent any information any of them nay have
concerning ny physical condition and any health care, counsel
treatnent, or assistance provided to nme either before or after the
execution of this power of attorney, any privilege hereby being
expressly waived to such disclosures. This waiver shall extend to
communi cations to ny agent only and shall not be deened a general
wai ver of the privilege. M agent may, however, authorize release
of such information to such third persons as ny agent deens to be
reasonabl e or necessary in the exercise of the powers granted in
this instrunent.

(2) Subject toany Ilimtations in this docunent, ny agent has
the power and authority to do all of the foll ow ng:

(A) Authorize an autopsy,

(B) Make a disposition of a part or parts of ny body under

the Uni form Anatom cal G ft Act, and

(C Direct disposition of ny remains in accordance with state

| aw.
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(3) Subject to any limtations in this docunent, | hereby
grant to ny agent full power and authority to act for ne in ny
name, in any way which | mnyself could act, with respect to the
followng matters as each of themto the extent that | ampermtted
to act through an agent:

(A) Real estate transactions,

(B) Tangi bl e personal property transactions,

(© Bond, share and commpdity transactions,

(D) Financial institution transactions,

(E) Business operating transactions,

(F) Insurance transactions,

(G Retirenment plan transactions,

H) Estate transactions,

) Cains and litigation,

J) Tax matters,

K) Personal relationships and affairs,

L) Benefits frommlitary service,

M Records, reports and statenents,

N) Full and unqualified authority to ny agent to del egate
any and all of the foregoing powers to any person or
persons whom ny agent shall del egate.

(4) To ask, demand, sue for, recover, collect, and receive
such sunms of noney, debts, dues accounts, |egacies, bequests,
interest, dividends, annuities, and demands what soever as are now
or shall hereafter becone due, ow ng payable or belonging to ne and
have, wuse and take all lawful ways and neans in nmy nane or
ot herwi se, and to conprom se and agree for the acquittance or other
sufficient discharge of the sane.

(5 For me in ny nanme, to meke, seal, and deliver, to
bargain, contract, agree for, purchase, receive, and take |ands,
tenenents, hereditanments and accept the possession of all | ands,

and deeds of assurances, in the law therefor, and to | ease, |et,
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dem se, bargain, sell, remse, release, convey, nortgage, and
hypot hecat e | ands, tenenents and hereditanents upon such covenants
as they shall think fit.

(6) To sign, endorse, execute, acknow edge, deliver, receive,
and possess such applications, contracts, agreenents, options,
covenants, deeds, conveyances, trust deeds, security agreenents,
bills of sale, |eases, nortgages, assignnents, insurance policies,
bills of |ading, warehouse receipts, docunents of title, bills,
bonds, debentures, checks, drafts, bills of exchange, notes, stock
certificates, proxies, warrants, commercial paper, receipts,
wi t hdrawal receipts and deposit instrunents relating to accounts or
deposits in or certificates of deposits of banks, savings and | oans
or other such institutions or associations, proof of |oss,
evidences of debts, releases and satisfaction of nortgages,
judgnents, liens, security agreenents, and other debts and
obligations, and such other instrunments in witing of whatever kind
and nature as nmay be necessary or proper in the exercise of the
rights and powers herein granted.

(7) Aso to bargain and agree for, buy, sell, nortgage,
hypot hecate, and in any and every way and manner deal in and with
goods, wares and nerchandi se, choices in action, and to make, do
and transact all business of whatever nature and kind.

(8 Also for nme and in ny nane, and as ny act and deed, to
sign, seal, execute, deliver, and acknow edge such deeds, | eases,

nort gages, hypot hecations, bottonries, charter parties, bills of
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| ading, bills, notes, receipts, evidences of debt, releases and
satisfaction of nortgages, judgnents and other debts, and other
such instrunments in witing of whatever kind and nature as may be
necessary and proper.

(9) To have access at any tinme or tines to any safe deposit
box rented by ne, wheresoever |ocated and to renove all or any part
of the contents thereof, and to surrender or relinquish said safe
deposit box, and any institution in which such safe deposit box is
| ocated shall not incur any liability to me or to ny estate as a
result of permtting ny agent to exercise this power.

(10) | hereby grant all of the follow ng powers to ny attorney
in fact that may be necessary | order to nmake ne eligible for
nursi ng home assistance if it is deened in ny best interests.

A Make gifts fromany revocable trust | have created to the
remai nder beneficiaries in the trust to the extent needed
to qualify the nyself for nursing hone assistance even if
this means termnating the trust for |ack of assets.

B. Decl are any revocable trust | have created irrevocabl e
and renounce all future interests in the trust for ne.

C. In any community property joint trust created between
nysel f and ny spouse, the attorney in fact may transmnute
all or any part of nmy community property interests into
separate property and give that property in fee to ny
spouse.

| specifically agree to this provision
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(11) I hereby expressly authorize any attorney of m ne, past
or present, to release and disclose to ny agent any information any
of them may have concerning ny legal affairs or other facts, which
t hey may have concerning ny personal affairs and any | egal service,
counsel or assistance provided to ne either before or after the
execution of this power of attorney, any privilege hereby being
expressly waived as to such disclosures. This waiver shall extend
to communications to ny agent only and shall not be deened to
authorize a release of information to third parties and shall not
be deened a general waiver of the privilege. My agent nmay,
however, authorize release of such information to such third
persons as ny agent deens to be reasonable or necessary in the
exercise of the powers granted in this instrunent.

(11) Gving and granting unto said attorney in fact full power
and authority to do and performevery act necessary, requisite or
proper to be done in and about ny property as fully as I mght or
could do if personally present, with full power of substitution and
revocation, hereby ratifying and confirmng that ny said attorney
shall lawfully do or cause to be done by virtue hereof.

The attorney in fact under this durable power of attorney is
specifically not given and does not have the authority or power to
revoke, anend or alter any revocable or irrevocable trust that I
have created or may create in the future.

The Attorney in Fact ( ) is ( ) 1s not granted reasonabl e

conpensation for services rendered under this Power of Attorney.
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The Attorney in Fact ( ) is ( ) is not permtted to engage
in self-dealing with ny estate.

Special instructions or authority:

| f is not avail abl e or becones

ineligible or unable for any reason to act as ny agent and to nake
decisions for ne, or if | revoke appointnment or authority to act as

nmy agent, then | designate and appoi nt

, address: ,

phone: as ny alternative, true and | awful

attorney in fact with all of the powers enunerated above, including
the power to make health care decisions on ny behal f.
I N WTNESS WHERECF, | have hereunto signed ny nane on this _

day of , 200__, at

| am aware that | have the followng rights regarding this
Dur abl e Power of Attorney.

1. Thi s docunent gives to the person whom | designate as ny
attorney in fact the power to nmake health care decisions for ne
subject to the limtations and statenent of ny desires that | have
included in this Docunent. The power to nmake health care deci sions
for me may exclude consent, refusal of consent, or wthdrawal of
consent to any treatnent, service or procedure to nmaintain,
di agnose or treat physical or nental condition. | may state in this
docunent any type of treatnent or placenents that | do not desire.
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2. The person whom | designated in this docunment has a duty
to act consistent with ny desires as stated in this document or
ot herwi se made known or, if ny desires are unknown, to act in ny
best interests.

3. Except as | have otherw se specified in this docunent,
t he power of the person whom| have designated to make health care
decisions for me may include the power to consent to ny doctor not
to give treatnent or to stop treatnent which could keep ne alive.

4. Unless | specify a shorter period in this docunent, this
power will exist for seven (7) years fromthe date | execute this
docunent, and if | am unable to nmake health care decisions for
nyself at the tinme the seven (7) year period ends, this power wl|
continue to exist until the time | becone able to make health care
deci sions for nyself.

5. Not wi t hst andi ng thi s docunent, | have the right to make
medi cal and other health care decisions for nyself so long as |
give informed nedical consent with respect to the particular

deci si on. In addition, no treatnment nmay be given to nme over ny
obj ection, and health care to keep ne alive may not be stopped if
| object.

6. | have the right to revoke the appoi ntnent of the person

designated in this docunent by notifying that person of the
revocation in witing.

7. | have the right to revoke the authority granted to the
person designated in this docunment to nmake health care decisions
for me by notifying the treating physician, hospital, or other
health care provider orally or in witing.

8. The person designated in this docunent to make health
care decisions for ne has the right to exam ne ny nedical records
and to consent to their disclosures unless | [imt this right in
thi s docunent.

Dat ed:
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ATTESTATI ON
| decl are under penalty of perjury under the laws of the State

of t hat , the person who

signed this docunent is personally known to ne or proven to nme on
the basis of convincing evidence to be the Principal, that the
Princi pal signed or acknowl edged to this Durable Power of Attorney
in ny presence, that the Principal appears to be of sound m nd and
under no duress, fraud, or undue influence; that | am not the
person appointed as attorney in fact by this docunent, and that I
am not a health care provider, the operator of a comrunity care
facility, nor an enployee of an operator of a comrunity care
facility, nor the operator of a residential care facility for the
el derly, nor an enployee of an operator of a residential care
facility for the elderly.

| further declare under penalty of perjury under the | aws of

the State of that | am not related to the

Principal by blood, marriage, or adoption, and to the best of ny
know edge | am not entitled to any part of the estate of the
Princi pal upon the death of the Principal under a will now existing
or by operation of |aw.

DATED:




116

CERTI FI CATE OF ACKNOALEDGVENT OF NOTARY PUBLI C

STATE OF
COUNTY OF
On before ne

personal | y appeared
personally known to nme (or proved to me on the basis of
satisfactory evidence) to be the person(s) whose nane(s) is/are
subscribed to the within instrunent and acknow edged to ne that
he/ she/they executed the sane in his/her/their authorized
capacity(ies), and that by his/her/their signature(s) on the
i nstrunment the person(s), or the entity upon behalf of which the
person(s) acted, executed the instrunent.

W TNESS MY HAND AND OFFI CI AL SEAL.
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STATUTORY FORM DURABLE POWER OF ATTORNEY
FOR HEALTH CARE
(California Civil Code Section 2500)

WARNI NG TO PERSON EXECUTI NG THI S DOCUMENT
This is an inportant docunent which is authorized by the Keene

Health Care Agent Act. Before executing this docunent, you shoul d
know t hese facts:

Thi s docunent gives the person you designate as your agent
(the attorney in fact) the power to nmake health care decisions for
you. Your agent nust act consistently wth your desires as stated
in this docunent or otherw se made known.

Except as you otherwise specify in this docunent, this
docunent gives your agent the power to consent to your doctor not
giving treatnment or stopping treatnment necessary to keep you alive.

Notw t hstanding this docunent, you have the right to nake
medi cal and other health care decisions for yourself as |ong as you
can give inforned consent with respect to the particul ar deci sion.
In addition, no treatnent nay be given to you over your objection
at any tine, and health care necessary to keep you alive may not be
stopped or withheld if you object any tine.

Thi s docunent gives your agent authority to consent, to refuse
to consent, or to withdraw consent to any care, treatnent, service,
or procedure to maintain, diagnose, or treat a physical or nental
condition. This power is subject to any statenent of your desires
and any |limtations that you include in this docunent. You may
state in this docunent any types of treatnment that you do not
desire. In addition, a court can take away the power of your agent
to make health care decisions for you if the agent (1) authorizes
anything that is illegal, (2) acts contrary to your known desires,

or (3) where your desires are not known, does anything that is
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clearly contrary to your best interests.

The powers given by this docunment will exist for an indefinite
period of time unless you limt the duration in this docunent.

You have the right to revoke the authority of your agent by
notifying your agent or your treating doctor, hospital, or other
health care provider orally or in witing of the revocation.

Your agent has the right to exam ne your nedical records and
to consent to their disclosure unless you limt this right in this
docunent .

Unl ess you ot herwi se specify in this docunent, this docunent
gi ves your agent the power to (1) authorize an autopsy, (2) donate
your body or parts thereof for transplant or therapeutic or
educational or scientific purposes, and (3) direct the disposition
of your renains.

Thi s docunent revokes any prior durable power of attorney for
heal th care.

You should carefully read and follow the w tnessing procedure
described at the end of this form The docunent will not be valid
unl ess you conply with the wi tnessing procedure.

If there is anything in this docunment that you do not
under st and, you should ask a |awer to explain it to you.

Your agent may need this document imediately in the case of
an energency that requires a decision concerning your health care.
Ei ther keep this docunent where it is imedi ately available to your
agent and alternate agents or give each of them an executed copy of
this docunent. You nmay also want to give your doctor an executed
copy of this docunent.

Do not use this form if you are a conservatee under the
Lanterman-Petris-Short Act and you want to appoi nt your conservator

as your agent. You can only do that if the appointnment docunent
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includes a certificate of your attorney.
1. Desi gnation of Health Care Agent. :

do hereby designate and appoi nt

(I'nsert nanme, address, and tel ephone nunber of one individual only
as your agent to nmake health care decisions for you. None of the
follow ng may be designated as your agent: [1l] your treating health
care provider, [2] a nonrelative enployee of your treating health
care provider, [3] an operator of a community care facility, [4] a
nonrel ati ve enpl oyee of an operator of a comunity care facility,
[5] an operator of a residential care facility for the elderly or
[6] a nonrelative enployee of an operator of a residential care

facility for the elderly.)

as ny attorney in fact (agent) to nmake health care decisions for ne
as authorized in this docunent. For the purposes of this docunent
"health care decision" neans consent, refusal to consent, or
wi t hdrawal of consent to any care, treatnent, service or procedure
to maintain, diagnose or treat any of the individual's physical or
ment al condition.
2. Creation of Durable Power of Attorney for Health Care.

By this docunent, | intend to create a durable power of attorney
for health care under Sections 2430 to 2443 inclusive of the
California Gvil Code. This power of attorney is authorized by the
Keene Health Care Agent Act and shall be construed in accordance
with the provisions of Section 2500 to 2506 inclusive of the
California Cvil Code. This power of attorney shall not be
af fected by ny subsequent incapacity.

3. Ceneral Statenent of Authority Granted. Subject to any
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limtations in this docunent, | hereby grant to ny agent full power
and authority to make health care decisions for ne to the sane
extent that | could make such decisions for nyself if | had the
capacity to do so. In exercising this authority, my agent shal

make health care decisions that are consistent with ny desires as
stated in this docunent or otherwi se nade known to ny agent,
including but not limted to, nmy desires concerning obtaining or
refusing or withdrawi ng |Iife-prolonging care, treatnent, services
or procedures. (If you want to limt the authority of your agent
to make health care decisions for you, you can state the
limtations in paragraph 4, "Statenent of Desires, Special

Provisions, and Limtations," below. You can indicate your desires
by including a statenent of your desires in the sanme paragraph.)
4. Statenment of Desires, Special Provisions and Limtations.
(Your agent must nake health care decisions that are consistent
wi th your known desires. You can, but are not required to, state
your desires in the space provided bel ow You shoul d consi der
whet her you want to include a statenment of your desires concerning
life-prolonging care, treatnent, services or procedures. You can
al so include a statenment of your desires concerning other matters
relating to your health care. You can al so nmake your desires known
to your agent by discussing your desires with your agent or by sone
other neans. |If there are any types of treatnent that you do not
want to be used, you should state themin the space below. If you
want to limt in any way the authority given your agent by this
docunent, you should state the [imts in the space below. [|f you
do not want any limts, your agent wll have broad powers to nmake
heal th care decisions for you except to the extent that there are

[imts provided by |aw)
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In exercising the authority wunder this durable power of
attorney for health care, ny agent shall act consistently with ny
desires as stated below and is subject to the special provisions
and limtations stated bel ow

(a) Statenment of desires concerning |ife-prolonging care,

treatnent, services and procedures:

(b) Addi tional statenment of desires and special

provisions, and limtations:

(You may attach additional pages if you need nore space to conplete
your statenment. |f you attach additional pages, you nust date and
sign EACH of the additional pages at the sane tinme you date and
sign this docunent.)

5. | nspection and Di sclosure of Information Relating to My
Physi cal and Mental Health. Subject to any limtations in this
docunent, ny agent has the power and authority to do all of the
fol | ow ng:

(a) Request, review, and receive any information, verbal or
witten, regarding ny physical or nental health, including but not
limted to nedical and hospital records.

(b) Execute on ny behal f any rel eases or other docunents that
may be required in order to obtain this information.

(c) Consent to the disclosure of this information.

(I'f you want to limt the authority of your agent to receive and
di sclose information relating to your health, you nust state the
l[imtations in paragraph 4, "Statenent of Desires, Speci al

Provi sions, and Limtations," above.)
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6. Signi ng Docunents, \Wivers and Rel eases. Were necessary
to inplenment the health care decisions that nmy agent is authorized
by this docunent to make, ny agent has the power and authority to
execute on ny behalf all of the follow ng:

(a) Docunents titled or purporting to be a "Refusal to Permt
Treatnment” and "Leavi ng Hospital Agai nst Medical Advice."

(b) Any necessary waiver or release fromliability required
by a hospital or physician.

7. Aut opsy: Anatomical Gfts: Disposition of Remains.
Subject to any limtations in this docunent, ny agent has the power
and authority to do all of the foll ow ng:

(a) Authorize an autopsy under Section 7113 of the Health and
Saf ety Code.

(b) Mke a disposition of a part or parts of ny body under
the Uniform Anatomcal Gft Act (Chapter 3.5 [comrenci ng Section
7150] of Part 1 of Division 7 of the Health and Safety Code).

(c) Drect the disposition of ny remains under Section 7100 of
the Health and Safety Code. (If you want to limt the authority of
your agent to consent to an autopsy, nake an anatom cal gift or
direct the disposition of your remains, you nust state the
l[imtations in paragraph 4, "Statenent of Desires, Special
Provi sions, and Limtations," above.)

8. Duration. (Unl ess you specify otherwise in the space
bel ow, this power of attorney wll exist for an indefinite period
of tine.)

Thi s durable power of attorney for health care expires on

(Fill inthis space ONLY if you want to limt the duration of this

power of attorney.)
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9. Designation of Alternate Agents. (You are not required
to designate any alternate agents, but you may do so. Any
alternate agent you designate will be able to make the sane heal th
care decisions for you as the agent you designated in paragraph 1
above in the event that agent is unable or ineligible to act as
your agent. |If the agent you designated is your spouse, he becones
ineligible to act as your agent if your marriage is dissolved.)

If the person designated as ny agent in paragraph 1 is not
avail abl e or becones ineligible to act as nmy agent to nmake health
care decisions for ne or |oses the nental capacity to nmake health
care decisions for me, or if I revoke that person's appointnent or
authority to act as ny agent, | designate and appoint the foll ow ng
persons to serve as ny agent to nmake heal th care decisions for ne
as authorized in this docunent, such persons to serve in the order
listed bel ow

A. First Alternate Agent:

(I'nsert nanme, address, and tel ephone nunber of First Alternate
Agent .)
B. Second Alternate Agent:

(I'nsert nane, address, and tel ephone nunber of Second Alternate
Agent .)

10. Nom nation of Conservator of Person. (A conservator of
the person may be appointed for you if a court decides that one
shoul d be appointed. The conservator is responsible for your
physi cal care, which under sone circunstances includes nmaking
health care decisions for you. You are not required to nomnate a
conservator, but you may do so. The court w Il appoint the person

you nom nate unless that would be contrary to your best interests.
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You may, but are not required to, nom nate as your conservator the
same person you naned in paragraph 1 as your health care agent.
You can nom nate an individual as your conservator by conpleting
t he space bel ow. )

|f a conservator of the person is to be appointed for ne, |
nom nate the followi ng individual to serve as conservator of the

person

(I'nsert the nane, address and tel ephone nunber of person nom nated
as conservator of the person.)
11. Prior Designations Revoked. | revoke any prior durable
power of attorney for health care.
DATE AND SI GNATURE OF PRI NCI PAL
(You nust Date and Sign this Power of Attorney)
| sign nmy nane to this Statutory Form Durable Power of

Attorney for Health Care on the day of ,

, at

(This power of attorney will not be valid unless it is signed
by two qualified wtnesses who are present when you sign or
acknow edge your signature. |If you have attached any additi onal
pages to this form you nmust date and sign each of the additional
pages at the sanme tine you date and sign this power of attorney.)

(This docunment nust be wtnessed by two qualified adult
wi tnesses. None of the followi ng may be used as a witness: [1] a
person you designate as your agent or alternate agent, [2] a health
care provider, [3] an enployee of a health care provider, [4] the
operator of a community care facility, [5] an enployee of an
operator of a community care facility, [6] the operator of a

residential care facility for the elderly, or [7] an enpl oyee of an
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operator of a residential care facility for the elderly. At |east
one of the w tnesses nust nmake the additional declaration set out
foll ow ng the place where the w tnesses sign.)

(Read Carefully Before Signing. You can sign as a wtness
only if you personally know the principal or the identity of the
principal is proved to you by convincing evidence.)

(To have convincing evidence of the identity of the principal, you
nmust be presented with and reasonably rely on any of the foll ow ng:

1. An identification card or driver's license issued by the
California Departnment of Motor Vehicles that is current or has been
issued within five years.

2. A passport issued by the Departnent of State of the
United States that is current or has been issued within five years.

3. Any of the follow ng docunents if the docunent is current
or has been issued within five years and contains a photograph and
description of the person nanmed on it, is signed by the person, and
bears a serial or other identifying nunber:

a. A Passport issued by a federal governnent that has
been stanped by the United States Inmgration and Naturalization
Servi ce.

b. A driver’s license issued by a state other than

California or issued by a Canadian or Mexican public agency

authorized to issue drivers' |icenses.

C. An identification card issued by a state other than
Cal i fornia.

d. An identification card issued by any branch of the

armed forces of the United States.
4. If the principal is a patient in a skilled nursing

facility, a witness who is a patient advocate or onbudsnman nmay rely
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upon the representations of the admnistrator or staff of the
skilled nursing facility, or famly menbers, as convincing evi dence
of the identity of the principal if the patient advocate or
onbudsman believes that the representations provide a reasonabl e
basis for determning the identity of the principal. Gher kinds of
proof of identity are not allowed.)

| declare wunder penalty of perjury under the I|aws of
California that the person who signed or acknow edged this docunent
is personally known to ne (or proved to ne on the basis of
convi nci ng evidence) to be the principal, that the principal signed
or acknow edged this durable power of attorney in ny presence, that
the principal appears to be of sound mnd and under no duress,
fraud, or undue influence, that | am not the person appointed as
attorney in fact by this docunent, and that | amnot a health care
provi der, an enployee of a health care provider, the operator of a
community care facility, the enpl oyee of an operator of a conmunity
care facility, the operator of a residential care facility for the
elderly, nor an enployee of an operator of a residential care
facility for the elderly.
Si gnat ur e:

Print Nane: Dat e:

Resi dence Address:

Si gnat ur e:

Print Nane: Dat e:

Resi dence Address:

(AT LEAST ONE OF THE ABOVE W TNESSES MUST ALSO S| GN THE FOLLOW NG
DECLARATI ON)
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| further declare under the penalty of perjury under the | aws
of California that I am not related to the principal by blood
marriage, or adoption, and to the best of ny know edge | am not
entitled to any part of the estate of the principal upon the death
of the principal under the will now existing or by operation of
I aw.

Si gnat ur e:

Si gnat ur e:

STATEMENT OF PATI ENT ADVOCATE OR OVBUDSMVAN

(If you are a patient in a skilled nursing facility, one of the
W tnesses nmust be a patient advocate or onmbudsman. The foll ow ng
statement is required only if you are a patient in a skilled
nursing facility, a health facility that provides the follow ng
basic services: skilled nursing care and supportive care to
patients whose primary need is for availability of skilled nursing
care on an extended basis. The patient advocate or onbudsman nust
sign both parts of the "Statenent of Wtnesses" above AND nust al so
sign the follow ng statenent.)

| further declare under penalty of perjury under the | aws of
California that | ama patient advocate or onbudsman as desi gnated
by the State Departnment of Aging and that | am serving as required
by subdivision (f) of Section 2432 of the Ci vil Code.

Si gnat ur e:

(I'nclude if warning statenment at the beginning of form was
omtted.)
CERTI FI CATE OF PRI NCI PAL' S LAWER

| ama |lawer authorized to practice in the state where this
power of attorney was executed, and the principal was ny client at
the tinme this power of attorney was executed. | have advised ny

client of his rights in connection with this power of attorney and
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t he applicable | aw and the consequences of signing or not signing
this power of attorney, and ny client, after being so advised, has

executed this power of attorney.

(Signature of Attorney)

Typed/ Printed nane of attorney
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CALIFORNIA’S HEALTH CARE DIRECTIVE

In an attenpt to further clarify California’s health care
directives, the legislature attenpted to put all law regulating
themin one division of the California Probate Code.

Effective as of July 2000, California added a Uniform Health
Care Decisions Act, beginning in Section 4660 of the California
Probate Court. The California legislature enacted a statutory
Advance Care Directive which is quite simlar to the statutory
power of attorney of health Care.

The best explanation of what the |l egislature was attenpting to
do is set forth in Section 4665 of the California Probate Code
wherein it explains the Division of the Probate Code dealing with
Health Care Directives.

Section 4665 APPLI CATION CF DI VI SI ON
Except as otherw se provided buy statute:

(a) On and after July 1, 2000, this division applies to al
advance health care directives, including, but not

l[imted to, durable powers of attorney for health care

and decl arations under the Natural Death Act (forner

Chapter 3.9 (commencing with Section 7185) of Part 1 of

Division 7 of the Health and Safety Code), regardl ess of

whet her they were given or executed before or after July

1, 2000

(b) This division applies to all proceedi ngs concerning
health care directives commenced on or after July 1, 2000

(c) This division applies to all proceedi ngs concerning
witten advance health care directives commenced before
July 1, 2000, unless the court determ nes that
application of a particular provision of this division
woul d substantially interfere with the effective conduct
of the proceedings or the rights of the parties and ot her
i nterested persons, in which case the particul ar
provision of this division does not apply and prior |aw
applies.

(d) Nothing in this division affects the validity of an
advance health care directive executed before July 1,
2000, that was effective under prior |aw

(e) Nothing in this division affects the validity of a
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durable power of attorney for health care executed on a
printed form that was valid under prior law, regardless
of whether execution occurred before, or after July 1,
2000.

Now the law on Health Care Directives is contained in one
Probate division rather than spread anong various California Codes
such as Health and Safety, Cvil procedure and Probate.

All the statutes regulating health care directives is now
concentrated in one area, it really has not changed. Pursuant to
the subsection (e) of section 4665, statutory powers of attorney
for health care executed under the old law still remain valid and
the old statutory forns can still be used.

In addition as wth statutory forns for Durable Powers of
Attorney For Health Care, the statutory formfor California Advance
Health Care Directive, which follows is also voluntary and can be
edited to fit the needs and desires of the person executing it.

To summarize, a person wishing to execute a health care
directive has several valid ways ro do so and with a great deal of
flexibility in the drafting the docunents. A person in California
can still use the California Statutory Form for Durabl e Power of
Attorneys for Health Care, that form is still approved under
subsection (e) of section 4665 or the person can use the Statutory
Advance Health Care Directive which is set forth below, or the
person may use the Uniform Form for Durable Power of Attorney for
Health and Financial Affairs contained in the book. The use of any
formis voluntary and can be nodified to fit the needs of the
princi pal .

From the position of a legal challenge, to a health care
directive, the closer the formis to the statutory formthe harder
it beconmes for a third person to claimthe principal did not intend
the specific authority set forth in the formto given to the agent.
The principal still must still have been legally conpetent to
execute a health care directive so the only real issue is what
authority the principal intended to bestow on the agent. Starting
from a statutory form carries with it the presunption that the
principal intended to bestow the authority contained therein, As
such, a third person would be virtually estopped from arguing
another intent. Wen using a nonstatutory form the principal’s
intent is nore open to challenge but as long as it is set forth in
a clear fashion, it should prevail. So no trepidation should exi st
is editing a statutory formor using the uniformforns in the book
as long as the principal’s intent is clearly set forth.
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ADVANCE HEALTH CARE DIRECTIVE
(California Probate Code Section 4701)

Explanation

You have the right to give instructions about your own health
care. You al so have the right to nane soneone el se to make heal th
care decisions for you. This formlets you do either or both of
these things. It also lets you express your w shes regarding
donation of organs and the designation of your primary physician.
If you use this form you may conplete or nodify all or any part of
it. You are free to use a different form

Part | of this formis a power of attorney for health care.
Part | lets you name another individual as agent to nmake health
care decisions for you if you becone incapabl e of nmaking your own
decisions or if you want soneone el se to nake those decisions for
you now even though you are still capable. You may al so nane an
alternate agent to act for you if your first choice is not wlling,
able, or reasonably available to make decisions for you. (Your
agent may not be an operator or enployee of a comunity care
facility or a residential care facility where you are receiving
care, or your supervising health care provider or enpl oyee of the
health care institution where you are receiving care, unless your
agent is related to you or is a coworker.)

Unl ess the formyou sign limts the authority of your agent,
your agent may neke all health care decisions for you. This form
has a place for you to limt the authority of your agent. You need
not limt the authority of your agent if you wish to rely on your
agent for all health care decisions that may have to be nade. If
you choose not to |limt the authority of your agent, your agent
wi |l have the right to:

(a) Consent or refuse consent to any care, treatnent, service,
or procedure to maintain, diagnose, or otherw se affect a physical
or mental condition.

(b) Sel ect or di scharge health care providers and
institutions.

(c) Approve or disapprove diagnostic tests, surgical
procedures, and prograns of nedication.

(d) Direct the provision, wthholding, or wthdrawal of
artificial nutrition and hydration and all other forns of health
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care, including cardiopul nonary resuscitation.

(e) Make anatom cal gifts, authorize an autopsy, and direct
di sposition of remains.

Part 2 of this formlets you give specific instructions about
any aspect of your health care, whether or not you appoint an
agent. Choices are provided for you to express your w shes
regarding the provision, wthholding, or wthdrawal of treatnent to
keep you alive, as well as the provision of pain relief. Space is
al so provided for you to add to the choices you have made or for
you to wite out any additional wishes. If you are satisfied to
al l ow your agent to determ ne what is best for you in nmaki ng end-
of -1ife decisions, you need not fill out Part 2 of this form

Part 3 of this formlets you express an intention to donate
your bodily organs and tissues follow ng your death.

Part 4 of this formlets you designate a physician to have
primary responsibility for your health care.

After conpleting this form sign and date the format the end.
The form nmust be signed by two qualified witnesses or acknow edged
before a notary public. Gve a copy of the signed and conpl eted
formto your physician, to any other health care providers you may
have, to any health care institution at which you are receiving
care, and to any health care agents you have naned. You should talk
to the person you have nanmed as agent to nake sure that he or she
under st ands your wishes and is willing to take the responsibility.

You have the right to revoke this advance health care
directive or replace this
format any tine.

PART 1
POWER OF ATTORNEY FOR HEALTH CARE

(1.1) DESIGNATION OF AGENT: | designate the follow ng individual
as ny agent to nmake health care decisions for ne

[insert name, address, and telephone number of one individual as
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your agent to make health care decisions for you].
OPTIONAL: If | revoke ny agent's authority or if nmy agent is not

willing, able, or reasonably available to make a health care
decision for nme, | designate as ny first alternate agent

[insert name, address, and telephone number of one iIndividual as
your Tirst alternate agent]

OPTIONAL: If | revoke the authority of ny agent and first
alternate agent or if neither is willing, able, or reasonably
avail able to nake a health care decision for nme, | designate as
nmy second al ternate agent

[insert name, address, and telephone number of one iIndividual as
your second alternate agent]

(1.2) AGENT®"S AUTHORITY: My agent is authorized to nmake al
health care decisions for nme, including decisions to provide,
withhold, or withdraw artificial nutrition and hydration and all
other fornms of health care to keep ne alive, except as | state
her e:

[You can indicate your desires by including a
statement here.]

(1.3) WHEN AGENT®S AUTHORITY BECOMES EFFECTIVE: My agent's
authority becones effective when ny primary physician determ nes
that | amunable to make ny own health care decisions unless | mark
the following box. If | mark this box , Ny agent's
authority to make health care decisions for ne takes effect
i mredi atel y.
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(1.4) AGENT"S OBLIGATION: My agent shall nake health care
decisions for ne in accordance with this power of attorney for
health care, any instructions | give in Part 2 of this form and ny
other wshes to the extent known to ny agent. To the extent ny
w shes are unknown, ny agent shall make health care decisions for
me in accordance with what ny agent determnes to be in ny best
interest. In determning ny best interest, ny agent shall consider
nmy personal values to the extent known to ny agent.

(1.5) AGENT"S POSTDEATH AUTHORITY: My agent is authorized to
make anatom cal gifts, authorize an autopsy, and direct disposition
of ny remains, except as | state here or in Part 3 of this form

[1T you want to limit the authority of your agent
to consent to an autopsy, make an anatomical gift, or
direct the disposition of your remains, you must state
the limitations here.]

(1.6) NOMINATION OF CONSERVATOR: |If a conservator of ny person
needs to be appointed for nme by a court, | nomnate the agent
designated in this form If that agent is not willing, able, or
reasonably available to act as conservator, | nomnate the
alternate agents whom | have nanmed, in the order designated.

PART 2
INSTRUCTIONS FOR HEALTH CARE

[IT you Till out this part of the form, you may
strike any wording you do not want.]

(2.1) END-OF-LIFE DECISIONS® | direct that ny health care
providers and others involved in ny care provide, wthhold, or
w thdraw treatnment in accordance wth the choice | have nmarked
bel ow.

(a) Choice Not To Prolong Life.

| do not want ny life to be prolonged if (1) I have an
incurable and irreversible condition that will result in ny death
within arelatively short tine, (2) | beconme unconscious and, to a
reasonable degree of nmedical certainty, | wll not regain
consci ousness, or (3) the likely risks and burdens of treatnent
woul d out wei gh the expected benefits, OR

(b) Choice To Prolong Life
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| want nmy life to be prolonged as |ong as possible
within the limts of generally accepted health care standards.

(2.2) RELIEF FROM PAIN: Except as | state in the follow ng
space, | direct that treatnent for alleviation of pain or
di sconfort be provided at all tines, even if it hastens ny death:

[Add additional sheets 1T needed.]

(2.3) OTHER WISHES: | direct that: [If you do not agree with
any of the optional choices above and wish to wite your own, or if
you wish to add to the instructions you have given above, you nmay
do so here.]

[Add additional sheets 1T needed.]

PART 3
DONATION OF ORGANS AT DEATH (OPTIONAL)

(3.1) Upon my death (mark applicable box):
(a) | give any needed organs, tissues, or parts, OR

(b) I give the follow ng organs, tissues, or parts
only:
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(c) My gift 1s for the following purposes: [strike any of
the following you do not want]

(1) Transpl ant
(2) Therapy
(3) Research

(4) Education

PART 4
PRIMARY PHYSICIAN (OPTIONAL)
(4.1) | designate the following physician as ny primry
physi ci an:

[insert nanme, address, and tel ephone nunber of physician]

OPTIONAL- If the physician | have designated above is not
wlling, able, or reasonably available to act as ny primry
physician, | designate the following physician as ny primry
physi ci an.

[insert name, address, and telephone number of alternate physician]

PART 5

(5.1) EFFECT OF COPY: A copy of this formhas the sane effect as
t he ori gi nal

(5.2) SIGNATURE.[ Sign and date the form here]

Date:

Signature
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Typed Name

(5.3) STATEMENT OF WITNESSES. | declare under penalty of
perjury under the laws of California that (1) the individual who
signed or acknow edged this advance health care directive is
personally known to me, or that the individual's identity was
proven to me by convincing evidence, (2) the individual signed or
acknowl edged this advance directive in ny presence, (3) the
i ndi vi dual appears to be of sound m nd and under no duress, fraud,
or undue influence, (4) | am not a person appointed as agent by
this advance directive, and (5) | amnot the individual's health
care provider, an enployee of the individual's health care
provi der, the operator of a community care facility, an enpl oyee of
an operator of a of a community care facility, the operator of a
residential care facility for the elderly, or an enployee of an
operator of a residential care facility for the elderly.

[ Typed name ] [Typed name]
[Address] [Address]
[ Signature] [ Signature]
[Date] [Date]
First witness Second witness

(5.4) ADDITIONAL STATEMENT OF WITNESSES: At | east one of the
above w tnesses nust also sign the follow ng declarati on.

| further declare under penalty of perjury under the |aws of
California that | amnot related to the individual executing this
advance health care directive by bl ood, marriage, or adoption, and
to the best of ny knowl edge, | amnot entitled to any part of the
individual's estate upon his or her death under a will now existing
or by operation of |aw.



138

[Sighature of witness] [Sighature of witness]

PART 6
SPECIAL WITNESS REQUIREMENT

(6.1) The followng statenent is required only if you are a
patient in a skilled nursing facility - a health care facility that
provides the follow ng basic services: skilled nursing care and
supportive care to patients whose primary need is for availability
of skilled nursing care on an extended basis. The patient advocate
or onmbudsman nust sign the follow ng statenent:

STATEMENT OF PATIENT ADVOCATE OR OMBUDSMAN

| decl are under penalty of perjury under the laws of California
that | am a patient advocate or onbudsman as designated by the
State Departnent of Aging and that | am serving as a wtness as
required by Section 4675 of the Probate Code.

Date:

[ Signhature]

[ Typed name]
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RECORDI NG REQUESTED
BY

AND WHEN RECCORDED
MAIL TO

fer” N N N N’ N N N N N

Space above this line for recorder's use

UNI FORM STATUTORY FORM PONER OF ATTORNEY
(California Gvil Code Section 2475)

NOTI CE: The powers granted by this docunent are broad and sweepi ng.
They are explained in the Uniform Statutory Form Power of Attorney
Act (California Cvil Code Sections 2475-2499.5, inclusive). |If
you have any questions about these powers, obtain conpetent | egal
advice. This docunent does not authorize anyone to nake nedi cal
and other health care decisions for you. You may revoke this power
of attorney if you later wish to do so.

I, QUI NCY HARKI N MYERS appoi nt
(your nanme and address)

MARTI N LI ERBAG of 3336 LOVELAND ROAD, YOUNGSTOWMN, OHI O 44502
( NAVE AND ADDRESS OF THE PERSON APPOI NTED, OR OF EACH
PERSON APPQ NTED | F YOU WANT TO DESI GNATE MORE THAN ONE)

as ny agent (attorney in fact) to act for me in any lawful way with
respect to the followng initialed subjects:

To Gant Al of the Following Powers, initial the line in
front of (N) and ignore the lines in front of the other powers.

To Grant One or Mre, but Fewer than All, of the follow ng
powers, initial the line in front of each power you are granting.

To Wthhold a Power, do not initial the line in front of it. You
may, but need not, cross out each power w thheld.

| NI TI AL
_____ (A) Real property transactions.
_____ (B) Tangi bl e personal property transactions.

_____ (© Stock and bond transacti ons.



_____ (D) Commodity and option transactions.

_____ (E) Banking and other financial institution
transacti ons.

_____ (F) Business operating transactions.

_____ (G Insurance and annuity transactions.

_____ (H Estate, trust, and other beneficiary transactions.
_____ (I') dains and litigation.

(J) Personal and fam |y nmaintenance.

_____ (K) Benefits fromsocial security, Medicare, Medicaid,
or other governnental programs, or civil or
mlitary service.

_____ (L) Retirenent plan transactions.

_____ (M Tax matters.

QM (N ALL OF THE POVNERS LI STED ABOVE.
You need not initial any other lines if you initial line (N).

SPECI AL | NSTRUCTI ONS:

On the followng lines you may give special instructions
[imting or extending the powers granted to your agent.

None.

UNLESS YOQU DI RECT OTHERW SE ABOVE, THI S POAER OF ATTORNEY | S
EFFECTI VE | MMEDI ATELY AND W LL CONTINUE UNTIL I'T | S REVOKED.

This power of attorney will continue to be effective even
t hough | becone i ncapacitated.

STRI KE THE PRECEDI NG SENTENCE | F YQU DO NOT WANT TH S PONER OF
ATTORNEY TO CONTI NUE | F YOU BECOMVE | NCAPACI TATED.

EXERCI SE OF PONER OF ATTORNEY VWHERE
MORE THAN ONE AGENT DESI GNATED
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If | have designated nore than one agent, the agents are to
act Jointly

| F YOU APPO NTED MORE THAN ONE ACENT, AND YOU WANT EACH AGENT
TO BE ABLE TO ACT ALONE W THOUT THE OTHER AGENT JO NI NG WRI TE THE
WORD " SEPARATELY" | N THE BLANK SPACE ABOVE. | F YOU DO NOT | NSERT
ANY WORD | N THE BLANK SPACE, OR I F YOQU I NSERT THE WORD "JO NTLY, "
ALL OF YOUR AGENTS MUST ACT OR SI GN TOGETHER

| agree that any third party who receives a copy of this
docunent may act under it. Revocation of the power of attorney is
not effective as to a third party until the third party has act ual
knowl edge of the revocation. | agree to indemify the third party
for any clainms that arise against the third party because of
reliance on this power of attorney.

Signed this day of , 200

QUL NCY HARKI N MYERS

gyour si gnat ure)

291-52-786
( YOUR SOCI AL SECURI TY NUMBER)

CERTI FI CATE OF ACKNOW.EDGVENT OF NOTARY PUBLI C

STATE OF

COUNTY OF

On bef ore ne,

personal | y appeared
personal ly known to nme (or proved to me on the basis of satisfactory evidence)
to be the person(s) whose nane(s) is/are subscribed to the within instrument and
acknowl edged to me that he/she/they executed the sanme in his/her/their authorized
capacity(ies), and that by his/her/their signature(s) on the instrunent the
person(s), or the entity upon behal f of which the person(s) acted, executed the
i nstrument.

W TNESS MY HAND AND OFFI Cl AL SEAL.

BY ACCEPTI NG OR ACTI NG UNDER THI S APPO NTMENT, THE AGENT ASSUMES THE FI DUCI ARY
AND OTHER LEGAL RESPONSI BI LI TI ES OF AN AGENT.
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RECORDI NG REQUESTED BY

AND WHEN RECORDED MAIL TO

r_/vvvvvvvvv

UNI FORM STATUTORY FORM PONER OF ATTORNEY
(California Gvil Code Section 2475)

NOTI CE: The powers granted by this docunent are broad and sweepi ng.
They are explained in the Uniform Statutory Form Power of Attorney
Act (California Cvil Code Sections 2475-2499.5, inclusive). |If
you have any questions about these powers, obtain conpetent | egal
advi ce. This docunent does not authorize anyone to nake nedi cal
and other health care decisions for you. You may revoke this power
of attorney if you later wish to do so.

I, appoi nt
(your nanme and address)

( NAVE AND ADDRESS OF THE PERSON APPOI NTED, OR OF EACH
PERSON APPQ NTED | F YOU WANT TO DESI GNATE MORE THAN ONE)

as ny agent (attorney in fact) to act for me in any lawful way with
respect to the followng initialed subjects:

To Gant Al of the Following Powers, initial the line in
front of (N) and ignore the lines in front of the other powers.

To Grant One or Mre, but Fewer than All, of the follow ng
powers, initial the line in front of each power you are granting.

To Wthhold a Power, do not initial the line in front of it.
You may, but need not, cross out each power w thhel d.

I NI TI AL
_____ (A) Real property transactions.
_____ (B) Tangi bl e personal property transactions.
_____ (© Stock and bond transacti ons.

_____ (D) Commodity and option transactions.



(E) Banking and other financial institution
transacti ons.

_____ (F) Business operating transactions.

_____ (G Insurance and annuity transactions.

_____ (H Estate, trust, and other beneficiary transactions.
_____ (I') dains and litigation.

_____ (J) Personal and fam |y nmaintenance.

(K) Benefits fromsocial security, Medicare, Medicaid,

or other governnental programs, or civil or
mlitary service.

_____ (L) Retirenent plan transactions.
_____ (M Tax matters.
_____ (N) ALL OF THE POVERS LI STED ABOVE.
You need not initial any other lines if you initial line (N).
SPECI AL | NSTRUCTI ONS:

On the followng lines you may give special instructions
[imting or extending the powers granted to your agent.

UNLESS YOQU DI RECT OTHERW SE ABOVE, THI S POAER OF ATTORNEY | S
EFFECTI VE | MMEDI ATELY AND W LL CONTINUE UNTIL I'T I S REVOKED.

This power of attorney will continue to be effective even
t hough | becone i ncapacitated.

STRI KE THE PRECEDI NG SENTENCE | F YQU DO NOT WANT TH S PONER OF
ATTORNEY TO CONTI NUE | F YOU BECOVE | NCAPACI TATED

EXERCI SE OF PONER OF ATTORNEY VWHERE
MORE THAN ONE AGENT DESI GNATED
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If | have designated nore than one agent, the agents are to
act

| F YOU APPO NTED MORE THAN ONE ACENT, AND YOU WANT EACH AGENT
TO BE ABLE TO ACT ALONE W THOUT THE OTHER AGENT JO NI NG WRI TE THE
WORD " SEPARATELY" | N THE BLANK SPACE ABOVE. | F YOU DO NOT | NSERT
ANY WORD | N THE BLANK SPACE, OR I F YOQU I NSERT THE WORD "JO NTLY, "
ALL OF YOUR AGENTS MUST ACT OR SI GN TOGETHER

| agree that any third party who receives a copy of this
docunent may act under it. Revocation of the power of attorney is
not effective as to a third party until the third party has act ual
knowl edge of the revocation. | agree to indemify the third party
for any clainms that arise against the third party because of
reliance on this power of attorney.

Signed this ___ day of , 200__

(your signature)

( YOUR SOCI AL SECURI TY NUMBER)

CERTI FI CATE OF ACKNOW.EDGVENT OF NOTARY PUBLI C

STATE OF

COUNTY OF

On bef ore ne,

personal | y appeared
personal ly known to me (or proved to me on the basis of satisfactory evidence)
to be the person(s) whose nane(s) is/are subscribed to the within instrument and
acknowl edged to me that he/she/they executed the sanme in his/her/their authorized
capacity(ies), and that by his/her/their signature(s) on the instrunent the
person(s), or the entity upon behal f of which the person(s) acted, executed the
i nstrument.

W TNESS MY HAND AND OFFI Cl AL SEAL.

BY ACCEPTI NG OR ACTI NG UNDER THI S APPO NTMENT, THE AGENT ASSUMES THE FI DUCI ARY
AND OTHER LEGAL RESPONSI BI LI TI ES OF AN AGENT.



145
LI VI NG W LL DECLARATI ON

To My Fam |y, Doctors and Al Those concerned with ny care:

|, MATI LDA ALLEN WATKI NS , being of
sound mnd, nake this statenent as a directive to be followed if |

becone unable to participate in decisions regarding ny nedica
care.

If | should be in an incurable or irreversible nental or
physical condition with no reasonabl e expectation of recovery, |
direct ny attending physician to withhold or w thdraw treatnent
that merely prolongs ny dying. | further direct that treatnent be
limted to neasures to keep ne confortable and relieve pain.

In the event that at the time this declaration is being
considered | am pregnant, then | specifically state that |

1. want the treatment withheld even though it may result in

an abortion.

2. Do not want such treatnent withheld if it will result in

an aborti on. MATI LDA ALLEN WATKI NS
(CROSS QUT | NAPPLI CABLE LANGUAGE AND SI GN ON THE APPROPRI ATE LI NE. )

These directions express nmy legal right to refuse treatnent.
Therefore, | expect ny famly, doctors and everyone concerned with
my care to regard thenselves as legally and norally bound to act in
accord with ny wishes, and in so doing to be free of any |ega
l[iability for having foll owed ny directives.

| DO (x ) DONOT ( ) desire that nutrition and hydration
(food and water) be withheld or wi thdraw when the application of
such procedures would serve only to artificially prolong the
process of dying.

| especially do not want: TO BE KEPT ALIVE THROUGH A HEART
LUNG MACH NE T F I AM COVATOSE OR TO BE KEPT ALIVE I N AN UNCONSCI QUS
BUT PAI NFUL STATE
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O her instructions or comments: None

Proxy Designation Cause: Should | becone wunable to
comuni cate ny instructions as stated above, | designate the
follow ng person to act in ny behalf:

Nane: KI MBERLY WALLACE CONER
Addr ess: 57 HEINZ STREET, FAIRFLAX, OH O
Phone: (213) 783-4568

If the person | have naned above is unable to act in ny

behal f, | authorize the foll ow ng person to do so:

Nane: TI MOTHY ALLEN HOWARD

Addr ess: 57 HEINZ STREET, FAIRFLAX, OH O

Phone: (213) 783-4568

Dat ed: DECEMBER 23, 1995 MATI LDA ALLEN WATKI NS
Si gnat ure

STATE OF

COUNTY OF

On the 23RD day of Decenber , 199.5 |
before nme
personal | y appeared MATI LDA ALLEN WATKI NS personal |y

known to ne or proved to ne on the basis of satisfactory evidence
to be the person whose nane is subscribed to the within instrunent
and acknowl edged to ne that he/she executed the sanme in his/her
aut hori zed capacity and that by his/her signature on the instrunent
the person or the entity upon behalf of which the person acted,
executed the within instrunent.

W TNESS My HAND AND OFFI Cl AL SEAL.
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STATEMENT OF W TNESS

| decl are under penalty of perjury that the person who signed
or acknow edged this docunent is personally known to ne or proved
to me on the basis of convincing evidence to be the principal, that
the principal signed or acknow edged this Living WII| Declaration
in ny presence, that the principal appears to be of sound m nd and
under no duress, fraud, or undue influence, that | am not the
principal's attorney in fact, and that | am not a health care
provi der, an enpl oyee of a health care provider, the operator of a
community care facility, the enployee of an operator of a community
care facility, the operator of a residential care facility for the
elderly, nor an enployee of an operator of a residential care
facility for the elderly.

| further declare that | amnot related to the principal by
bl ood, marriage, or adoption, and to the best of nmy know edge | am
not entitled to any part of the estate of the principal upon the
death of the principal under the will now existing or by operation
of | aw.

Si gnat ur e:

Print Nane: Dat e:

Resi dence Address:

Si gnat ur e:

Print Nane: Dat e:

Resi dence Address:
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LI VI NG W LL DECLARATI ON

To My Fam |y, Doctors and Al Those concerned with ny care:

I, , being of

sound m nd, nake this statenent as a directive to be followed if |
becone unable to participate in decisions regarding ny nedica
care.

If | should be in an incurable or irreversible nental or
physical condition with no reasonabl e expectation of recovery, |
direct ny attending physician to withhold or w thdraw treatnent
that merely prolongs ny dying. | further direct that treatnent be
l[imted to nmeasures to keep ne confortable and relieve pain.

In the event that at the time this declaration is being
considered | am pregnant, then | specifically state that |

1. Want the treatment withheld even though it may result in

an aborti on.

2. Do not want such treatnent withheld if it will result in
an aborti on.

(CROSS QUT | NAPPLI CABLE LANGUAGE AND SI GN ON THE APPROPRI ATE LI NE. )
These directions express ny legal right to refuse treatnent.
Therefore, | expect ny famly, doctors and everyone concerned with
my care to regard thenselves as legally and norally bound to act in
accord with ny wishes, and in so doing to be free of any |ega
l[iability for having foll owed ny directives.
| DO( ) DO NOT ( ) desire that nutrition and hydration

(food and water) be withheld or withdraw when the application of
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such procedures would serve only to artificially prolong the
process of dying.

| especially do not want:

O her instructions or comments:

Proxy Designation Cause: Should | becone wunable to
comuni cate ny instructions as stated above, | designate the
foll ow ng person to act in nmy behal f:

Nane:

Addr ess:

Phone:

If the person | have naned above is unable to act in ny
behal f, | authorize the foll ow ng person to do so:

Nane:

Addr ess:

Phone:
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Dat ed:
Si gnat ure
STATE OF
COUNTY OF
On the day of , 200___, before ne
personal |y
appear ed personal |y known to ne

or proved to ne on the basis of satisfactory evidence to be the
person whose name is subscribed to the within instrument and
acknowl edged to ne that he/she executed the same in his/her
aut hori zed capacity and that by his/her signature on the instrunent
the person or the entity upon behalf of which the person acted,
executed the wthin instrunent.

W TNESS My HAND AND OFFI Cl AL SEAL.

STATEMENT OF W TNESS

| decl are under penalty of perjury that the person who signed
or acknow edged this docunent is personally known to ne or proved
to me on the basis of convincing evidence to be the principal, that
the principal signed or acknow edged this Living WII| Declaration
in ny presence, that the principal appears to be of sound m nd and
under no duress, fraud, or undue influence, that | am not the
principal's attorney in fact, and that | am not a health care
provi der, an enployee of a health care provider, the operator of a
community care facility, the enployee of an operator of a community
care facility, the operator of a residential care facility for the

el derly, nor an enployee of an operator of a residential care
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facility for the elderly.

| further declare that | amnot related to the principal by
bl ood, marriage, or adoption, and to the best of nmy know edge | am
not entitled to any part of the estate of the principal upon the
death of the principal under the will now existing or by operation
of | aw.

Si gnat ur e:

Print Nane: Dat e:

Resi dence Address:

Si gnat ur e:

Print Nane: Dat e:

Resi dence Address:
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CHAPTER 4
PROBATE AVOIDANCE VEHICLES

This chapter wll discuss sone of the nbst commobn neans
avai l able to a person desiring to avoid having an estate probated.
The advantages and di sadvant ages of each nmethod will be conpared
and eval uat ed.

The nost popul ar neans of estate planning, the use of joint
tenanci es and revocable living trusts, will each be discussed in
full detail in succeeding chapters. Sone discussion, however, wll
be given here, and the reader can conpare their use with that of
t he ot her probate avoi dance vehi cl es.

.  SUMVARY PROBATES

Many states have adopted the Uniform Probate Code which
provides for summary probate procedures in place of having to
formally probate an estate. Below is Part 12 of the Uniform
Probate Code which governs the summary adm nistration of smal

est at es.
PART 12

COLLECTI ON OF PERSONAL PROPERTY BY AFFI DAVI T AND SUMVARY
ADM NI STRATI ON PROCEDURES FOR SMALL ESTATES

SECTI ON 3-1201. COLLECTI ON OF PERSONAL PROPERTY BY AFFI DAVI T.

(a) Thirty days after the death of the decedent, any person
i ndebted to the decedent or havi ng possession of tangi ble personal
property or an instrunment evidencing a debt, obligation, stock or
chose in action belonging to the decedent shall nmake paynent on the
i ndebt edness or deliver the tangible personal property or an
i nstrunment evidencing a debt, obligation, stock or chose of action
to a person claimng to be the successor of the decedent upon being
presented an affidavit nmade by or on behalf of the successor
stating that:
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(1) The value of the entire estate, wherever | ocated,
| ess |liens and encunbrances does not exceed $5, 000,

(2) 30 days have el apsed since the death of the
decedent,

(3) No application or petition for the appoi ntnent of a
personal representative is pending or has been
granted in any jurisdiction, and

(4) The claimng successor is entitled to paynent or
delivery of the property.

(b) A transfer agent of any security shall charge the
registered ownership on the books of a corporation from the
decedent to the successor or successors upon the presentation of an
affidavit as provided in subsection (a).

SECTI ON 3-1202. EFFECT OF AFFI DAVIT.

The person paying, delivering, transferring, or issuing
personal property or the evidence thereof pursuant to affidavit is
di scharged and rel eased to the sane extent as if he dealt wth a
personal representative of the decedent. He is not required to see
to the application of the personal property or evidence thereof or
to inquire into the truth of any statenent in the affidavit. |If
any person to whom an affidavit is delivered refuses to pay,
deliver, transfer or 1issue any personal property or evidence
thereof, it may be recovered or its paynent, delivery, transfer or
i ssuance conpelled upon proof of their right in a proceeding
brought for the purpose by or on behalf of the persons entitled
thereto. Any person to whom paynent, delivery, transfer or issuance
is made is answerable and accountable therefor to any persona
representative of the estate or to any other person having a
superior right.

SECTI ON 3-1203. SMALL ESTATES: SUMVARY ADM NI STRATI VE
PROCEDURES.

If it appears fromthe inventory and appraisal that the val ue
of the entire estate, less liens and encunbrances, does not exceed
honmest ead al | owance, exenpt property, famly all owance, costs and
expenses of admnistration, reasonable funeral expenses, and
reasonabl e and necessary nedi cal and hospital expenses of the | ast
illness of the decedent, the personal representative, wthout
giving notice to creditors, may i medi ately disburse and distribute
the estate to the persons entitled thereto and file a closing
statenent as provided in Section 3-1204.

SECTI ON 3-1204. SMALL ESTATES: CLOSI NG BY SWORN
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STATEMENT OF PERSONAL
REPRESENTATI VE.

(a) Unless prohibited by order of the court and except for
estates being adm ni stered by supervi sed personal representatives,
a personal representative nmay close an estate adm ni stered under
the summary procedure of Section 3-1203 by filing with the court,
at any tinme after disbursenment and distribution of the estate, a
verified statenent stating that:

(1) To t he best know edge of t he per sona
representative, the value of the entire estate
less liens and encunbrances, did not exceed
homestead al | owance, exenpt  property, famly
al | onance, costs and expenses of admnistration,
reasonabl e funeral expenses, and reasonabl e,
necessary nedi cal and hospital expenses of the | ast
i1l ness of the decedent,

(2) The personal representative has fully adm nistered
the estate by disbursing and distributing it to the
persons entitled thereto, and

(3) The personal representative has sent a copy of the
closing statenent to all distributees of the estate
and to all creditors or other clainmnts of whom he
is aware whose clains are neither paid nor barred
and has furnished a full account in witing of his
admnistration to the distributees whose interests
are affected.

(b) If no actions or proceedings involving the personal
representative are pending in the court one year after the closing
statenent is filed, the appointnent of the personal representative
term nates.

(c) Aclosing statenent filed under this section has the sane
affect as one filed under Section 3-1003.

In those states which have adopted the Uniform Probate Code,
estates worth | ess than $5,000 will not have to go through a ful
and conpl ete probate. The property contained in such snall estates
can be passed by the use of affidavits. An affidavit is a sworn
statenent, nmade under penalty or perjury, that the estate is worth

less than $5,000 and that the affiant (the person meking the
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affidavit) is the only person entitled to receive the property.
Upon presentation of the affidavit to anyone hol ding the decedent's
property requires himto deliver the ownership of the property to
the affiant, and no liability will incur or attach to the person
delivering such property in the event the affiant did not have the
right to receive the property.

Wien the decedent's estate is worth over $5,000, the affidavit
met hod for avoi ding probate is no |longer available. In its stead
the Uni form Probate Code permts an abbreviated - summary probate
procedure for small estates. The Uniform Probate Code permts an
estate whose value does not exceed the total of the state's
homest ead exenption (which may in sone states exceed $60, 000) and
the state's famly allowance (which nmay be as nmuch as another
$40, 000) to be passed to the heirs without having to institute a
full probate. The personal representative, after the estate's
inventory is prepared, sinply files a statenment with the court
stating that the estate is a small estate under the state's probate
code and that distribution should occur imediately to the entitled
per sons. If no one files any objections within a fixed tine,
usually ten days, the estate is closed, and the property
distributed in accordance with the terns of the decedent's WII or,
if there is no WII, then in accordance with the state's intestacy
| aws.

Most states have adopted versions of the Uniform Probate Code

as it relates to snmall estates. California, for instance, defines
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a snall estate as being | ess than $60, 000 and basically pernmts it
to be passed by petition. In addition, California permts an estate
| ess than $10, 000, which does not include interest in land, to be
passed by affidavit.

An estate consists of that property that nust be probated.
Property that does not need to be probated, such as joint tenancy
property, insurance proceeds payable to named beneficiaries rather
than the insured's estate and assets in a revocable trust are not
considered in determining the size of the probate estate. For
example, if CGeorge dies with $500,000 in joint tenancy with his
wi fe, a $2,000,000 revocable trust and a bank account of $25, 000.
Only the bank account needs to be probated and it would, in nost
states, qualify for a small estate summary probate.

1. BANK ACCOUNTS

A common net hod of avoiding probate is for a person to entitle
a bank account as a trust account for soneone else. This is known
in the trade as a Totten Trust.

A Totten Trust works as follows. The creator signs a bank
card stating that the assets in the account are trust assets for
t he benefit of a certain individual. Upon death of the creator
the beneficiary of the trust obtains the right to take and keep the
proceeds of the account. Up until that time, the beneficiary has
no right to take or draw funds fromthe account. The bank account
can be attached to pay the debts of the trust creator but cannot be

attached to pay the debts of the beneficiary until after the death
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of the trust creator.

A Totten Trust is viewed as a revocable trust for all
purposes. Since the creator retains the right to withdraw all or
any part of the funds at any tine, the account is treated tax-w se
as a grantor trust. The interest on the account is solely
attributed to the creator.

Because the creator retains such conplete control over the
bank account, all of the funds in the bank account will be included
in the creator's estate for federal and state inheritance and
estate taxes.

A Totten Trust is different froma joint tenancy bank account.
In a joint tenancy account each of the joint tenants owns an equal
anount of the account. They al so have equal managenent and control
over the account. In a joint tenancy account a creditor of any
joint tenant can attach the account to the extent of the debtor's
joint tenancy interest. For exanple, if a nother established a
joint account with her daughter for $15,000. The IRS can attach
t he bank account for $7,500 or less to pay the daughter's tax bill;
even though the daughter may not have contri buted any of the noney
to the bank account.

A Totten Trust is limted to bank accounts only. Totten
Trusts are easy to create and cost no nore than ordinary bank
accounts. In addition, no fiduciary tax returns have to be filed
as long as the creator is alive and on the account.

I11. PENSION PLANS AND | RAS
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Pension plans, |IRAs, annuities and the |like can be passed
without a probate if the owner designates the person to whomit is
to be distributed after death. |If a beneficiary is not designated,
the proceeds fromthe pension plan, IRA annuity, etc. wll be paid
to the estate of the owner, and that will require a probate to
distribute it to the decedent's heirs.

It should not be assuned that all pensions, retirenent plans
or annuities permt the designation of a beneficiary. The
avoi dance of probate in this area is not based upon probate | aw but
contract law. For that reason the contract between the owner and
the provider of the pension plan, |IRA plan, annuity, etc.
determ nes the right of the owner to designate paynent to soneone
other than the owner's estate.

CGenerally, there are no prohibitions to nam ng beneficiaries
other than the owner's relatives. Soneti nes, however, such
restrictions do exist. In such an event the proceeds will be paid
into the estate. If the estate should not qualify for a small -
estate summary probate, then a full probate will have to be
instituted to pass the proceeds to the owner's heirs.

Regardl ess of whether the pension plan proceeds need to be
probated, they will still be included in the owner's estate for
federal and state inheritance and estate purposes.

V. LI FE | NSURANCE TRUSTS
Proceeds froma life insurance policy on the owmer's life are

included in the owner's estate for federal and inheritance tax
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purposes. As with pension plan proceeds, insurance proceeds can be
paid to designated beneficiaries without having to go through a
pr obat e.

It is possible, however, to structure an insurance trust in
such a way that proceeds pass wthout a probate and also will not
be included in the estate of the decedent. This can result in a
significant tax savings to the heirs.

A life insurance trust is relatively easy to create. To
ensure the proceeds wll not be included in the insured s estate,
the requirenents are:

1. The life insurance trust must be irrevocable. The
creator, the person whose |life is insured, nmust not have
the right to alter, anmend or revoke the trust. |[If the
insured retains any of these powers, the value of the
i nsurance proceeds will be attributed to the insured's
estate upon death: there would be no reason to have the
policy held in an irrevocable trust.

2. An independent person, not the insured, nust be the
trustee. |If the insured was the trustee, the trust would
be a grantor trust as defined in the Internal Revenue
Code and includable in the insured' s estate on death.

3. The trust nust be established and the insurance policy
nmust be placed at |east three years before the death of
t he i nsured.

An exanple of how this works is as follows: CGeorge, a

wi dower, buys an insurance policy for $2,000,000 payable to his
only child, a daughter. George's estate is valued at $1, 000, 000.
Ceorge dies four years later. Under federal |aw, George's estate

for tax purposes consists of $3,000,000. For probate purposes, the
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estate consists of only $1, 000,000 because the insurance proceeds
pass outside the probate. The federal estate taxes are based upon
$2, 400, 000 ($3,000,000 mnus the unified credit, $600,000 at that
tine). The federal taxes will be $735, 800.

If an insurance trust had been created and the life insurance
policy placed in it four years before death, George's estate for
tax purposes would have been $1, 000,000, not $3, 000, 000. The
probate estate would still be $1,000,000. The federal estate taxes
woul d be based on $400, 000 ($1, 000,000 mi nus the $600, 000 unified
credit at that time). The federal estate taxes would be $86, 800.

The difference between the two exanples ($649,000) explains
nost eloquently the nerits behind use of an insurance trust to pass
property to the heirs.

Proceeds received fromlife insurance policies are exenpt from
federal incone tax if paidin a lunp sum |[|f the paynents are nade
in installments and the paynents also include interest, the
interest portion of the paynents is taxable to the beneficiary. In
| i ke manner nost states do not tax insurance proceeds paid to a
desi gnated beneficiary as long as the paynent does not i nclude
after-death interest.

V. JOAO NT TENANCY
A.  DEFIN TION

The nost common probat e avoi dance vehicle is the use of joint

tenancy. Everyone can recall someone who has nentioned that his

estate planning has been acconplished through the use of joint
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t enanci es.

Joint tenancy is a statutorily created form of ownership of
property which permts the concurrent ownership of property by two
or nore persons with the right of survivorship.

Wien a joint tenant dies, his interest in the property passes
automatically to the surviving joint tenants w thout probate or
judicial proceedings of any type.

An owner's interest in the joint tenancy passes w thout a
probate and is not affected by the terns of the owner's will. A
joint tenancy must be created expressly. A joint tenancy deed nust
have | anguage simlar to: "To A and B as Joint Tenants."

Anyone can be a joint tenant with soneone el se. Usual |y
spouses or the children are the joint tenants so as to avoid a
probate of the property when one of the owners dies.

A joint tenant owns an equal interest in the property
regardl ess of whether that interest was purchased or acquired by a
gift. As such, each joint tenant's interest can be attached by that
joint tenant's creditors.

B. TERM NATI ON

A joint tenancy can be termnated and turned into a tenancy in

comon by the follow ng acts:

1. Conveyance by one joint tenant of part or all of his
i nterest. Any conveyance wll termnate the joint
tenancy. Reason? The other joint tenants did not agree
to give a right of survivorship in their interest in the
property to the new co-tenant.



162

2. Mort gagi ng by one joint tenant of his share of the joint
tenancy property wthout the consent of the other joint

t enant s.

3. Leasi ng by one joint tenant of the joint tenancy property
wi t hout the consent of the other joint tenants.

4. A few states permt the termnation of a joint tenancy in
awll. This is a mnority view

Only about 24 jurisdictions recognize, in sone form tenancy by the
entirety which is a special joint tenancy estate between a husband
and wfe. The following jurisdictions permt all types of property
to be owned in tenancy by the entirety: Ar kansas, Del aware,
District of Colunbia, Florida, Hawaii, Maryland, Massachusetts,
M ssi ssippi, Mssouri, Chio, Cklahoma, Pennsylvania, Tennessee and
Vermont. \Wereas, the follow ng states permt only real property
to be owned in tenancy by the entirety: Al aska, |Indiana, Kentucky,
M chi gan, New Jersey, New York, North Carolina, Oegon, Virginia
and Wom ng.

Nei t her spouse can obtain a partition of the estate or defeat
the right of survivorship of the other spouse. It cannot be
term nated by the unilateral act of one spouse. A tenancy by the

entirety is termnated only by:

1. Di vorce, which changes the tenancy into that of tenants
i n common.

2. Mut ual agreenment whereby they agree to termnate the
t enancy.

3. Execution against the property by a joint creditor of
bot h spouses. A creditor of just one spouse cannot

execute against property held in a tenancy by the
entirety.
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Not all states permt joint tenancy, and sone that do have
restricted its use. In particular Alaska, North Carolina,
Pennsyl vani a, Tennessee and Texas have laws restricting its use.
Anyone considering the use of joint tenancy in these states should
consult an attorney before doing so.

Some of the comrunity property states permt conmunity
property to be held by spouses in joint tenancy that is with a
right of survivorship. Title to the property, in such instances, is
taken by the specific use of the words "community property with the
right of survivorship.”™ The significance of these words is not to
be dismssed. If the deed does not state that the character of the
property is to remain as comunity property, the IRS wll not treat
it as such and will not permt the surviving spouse's half in the
basis of the community property to be raised to fair market val ue.
It is conmmon practice for married couples in conmunity property
states to hold title in their community property as joint tenants,
Unfortunately, the couple often fail to include the | anguage in the
deed that the property is to retain its character as comunity
property. Upon the death of one of the spouses, it is only then
di scovered that the survivor wll not get the stepped-up,
i ncreased, basis because of the manner in which the title was
t aken.

Whet her the surviving spouse's share of the comunity property
gets a stepped-up basis depends on whether the couple's comunity

property state permts community property to be held by the spouses
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in joint tenancy with a right of survivorship. The IRS follows
state law. If the state law permts comunity property to be held
by the spouses in joint tenancy, then the basis of both hal ves of
the property will be raised to fair market val ue upon the death of
ei ther spouse. Conversely, if state | aw does not permt conmunity
property to be held by the spouses in joint tenancy, only the basis
of the deceased spouse's half of the property wll be raised to
fair market val ue.

The following comunity property states permt conmunity
property to be held in joint tenancy and thus give both halves a
rai sed basis:

Nevada under Nevada Revi sed Statutes Section 111.064
New Mexi co under Section 40-3-2 and the case Swenk v.
Sunwest Bank 113 Bank. 37

Texas under Probate Code Section 451

Washi ngt on under Section 64.28. 040

W sconsin under Section 766. 60

The followng community property states either hold that
community property cannot be held in joint tenancy or they have no
statutory law permtting it:

California holds that property cannot be both conmunity

property and joint tenancy at the sane tinme, Siberell v. Siberel

(1932) 214 Cal. 767. Wien comunity property is held in joint

tenancy, the courts are split as to whether to give the surviving

spouse's half a stepped-up basis. U S. v. Pierotti (9th Cr. 1946)

154 F.2d 758 granted it. Bordenave v. U S. (N D. Cal 1957) denied

it.
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Arizona held that community property could not be held in
joint tenancy: the property had to be one or the other. Collier v.
Col lier (1952) 73 Ariz. 405.

Nei t her |daho nor Louisiana have statutes which define how
community property held as joint tenancy will be treated. Taking
property as "community property with the right of survivorship”
wi |l avoid probate but m ght not give a stepped-up basis to the
surviving spouse's half. If the property has had little
appreciation, the issue of a stepped up basis does not nmatter.
Keeping the title to property in joint tenancy is not a good idea
if the community property has experienced a great deal of
appreciation and the surviving spouse m ght one day w sh to sel
it. It mght pay to discuss the matter with an attorney or
accountant if the property lies in Arizona, California, |daho or
Loui siana. Puerto Rico is also a conmunity property jurisdiction.
Puerto Rico does not have a statute specifically dealing with
community property being held between the spouses with a right of
survivorship: the discussion is the sane as for Idaho and
Loui si ana.

C. TAX BASI S CONSI DERATI ONS

There are significant tax matters to be considered before
executing any joint tenancy docunents. Under federal law, it is
presuned that, except for married joint tenants, all of the joint
tenancy was purchased by the decedent. Thus, the entire is al

considered, by the IRS, as the deceased's property for estate tax
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purposes unless it can be proven that the surviving joint tenant
provided some of the purchase price. To the extent that the
surviving joint tenant proves a contribution, the value of the
joint tenancy property attributed to the deceased joint tenant's
estate is proportionately reduced.

Wen the property is held in joint tenancy by a married
couple, only one-half of the value of the joint tenancy property is
pl aced into the deceased spouse's estate: it does not matter who
actually paid for the property. This is a significant estate tax
advant age for holding property in joint tenancy by married coupl es.
The drawback is obvious in that if a divorce occurs then one-half
of the joint tenancy property goes to each spouse regardless if the
recei ving spouse actually paid for it.

The basis (value for tax purposes) of property received from
a decedent is its fair market value on the date of death
regardl ess of whether it cones froma trust or a probate. Exanple:
Assune a person bought a hone for $10, 000, and upon death it was
wort h $40, 000. The basis of the property to the heirs will be
$40, 000. If the heirs sell it for $40,000, there will be no
capital gain taxes due.

Community property, unlike joint tenancy property, is
consi dered owned by both spouses and is given special tax
t reat nent. Under federal |aw when one spouse dies the basis of
both halves of the community property will be increased to fair

mar ket value. This is a great tax advantage. Exanple: A couple
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bought a hone for $20,000, and its value had increased to $500, 000
by the time of the husband's death. The basis for the husband's
share in the community property is increased to fair market val ue:
$250, 000. Under the special treatnment for community property the
wife's share is also increased to fair market value: $250,000. As
such, the surviving wife can sell the house for $500, 000 wi thout
having to pay any capital gains taxes ($500,000 m nus his $250, 000
basi s m nus her $250,000 basis). |If the spouses held the house as
joint tenants, only the husband' s half woul d have been increased to
fair market value. The wife's basis for her half would have
remai ned at $10, 000. If the wife later sold the house for
$500, 000, she would have to pay capital gains tax on $240, 000
($500,000 selling price mmnus his $250,000 basis mnus her
$10,000). The stepped-up basis for community property is a great
tax advantage over nerely holding joint tenancy property between
spouses.
D. QG FT TAX CONSI DERATI ONS

As a rule, when a person changes title to property to create
a joint tenancy and avoid probate, a taxable gift is created. The
two mmjor exceptions to this rule are joint tenancies between
spouses and Totten Trust bank accounts.

There is an unlimted marital credit for all transfers between
married spouses if both are American citizens. As a result, one
spouse can give any anount of property to the other if the

recipient is an Arerican citizen without incurring any federal gift
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tax. Likew se, the creation of a Totten Trust bank account is not
a taxabl e transacti on.

Except for the above instances, the creation of a joint
tenancy is a gift of one-half of the property placed into the
trust: the interest transferred is taxable as a gift. Unless the
property is worth less than $11,000 (the annual gift exclusion
amount), a gift tax will have to be paid, or the value of the gift
must be used to reduce the unified credit available to pass
property without estate or gift taxes.

VI. G FTS AS ESTATE PLANNI NG

Anot her nmeans of avoiding probate is to give the property
while alive. Property given during life does not need to be
probated after death

Making gifts for estate planning poses its own unique
pr obl ens. Most of these problens were addressed in the section
above pertaining to joint tenancies. The creation of joint
tenancies is a gift of the interest (portion of the property)
conveyed in the joint tenancy.

The problens with gifts are as foll ows:

1. The property given away is |ost. The donor no | onger
owns it, and the donee (person receiving the gift) now
controls it.

2. The person receiving the gift gets the donor's basis in
the property. This neans that the appreciation of the
property during the tinme the donor had the property woul d
be subject to capital gain taxation upon any sale by the
donee. This is a significant tax consideration.
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3. In the event the donee dies before the donor, the donor
m ght reinherit the property and have to pay inheritance
taxes on the property previously given.

4. The property given to the donee may be lost in a divorce
of the donee or taken by the donee's creditors.

A POINT OF CONCERN: It is not uncommon for an elderly parent

to give the famly hone to a child, and the child sell it, forcing
the parent to nove into a retirenent hone. The parent has no | egal
right to stop the sale. The child thinks it is best to force the
parent into the nursing honme and uses the proceeds fromthe sale to
pay for the nursing home. This is not an isolated instance.

A common tax problem arises where appreciated property is
given away in life rather than upon death: the basis of the donated
property in the hands of the donee remains the basis in the hands
of the donor, not the property's fair market value. This |ower
basis requires the donee to pay a great deal of unnecessary capital
gai ns taxes upon sale of the property. For exanple, a father gives
the hone that he owned for fifty years to his daughter a year
before his death. The honme cost $10,000 in 1940 and was worth
$300, 000 upon his death. The daughter, for tax purposes, got her
father's basis of $10,000. When she sold the property for
$300, 000, her capital gain was $290,000. The taxes on the capital
gain were $81,200. |If the property had been passed by a revocabl e
trust or probated, it would have received a stepped-up basis to
fair market value upon the father's death. The daughter coul d have

sold the property for $300,000 and paid no capital gain taxes. She
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woul d have saved the $81, 200 in taxes.

An unfair situation that once arose involved a father who gave
a business worth $800,000 to his two sons. The basis of the
busi ness was $40,000. The sons paid $35,000 in gift taxes. Two
years later after the father's death, they sold the business for
$810,000. Since they had the father's basis of $40,000 and the
addi ti onal taxes of $35,000, their basis was $75,000. They had to
pay capital gains taxes of $150,700 on the gain of $735,000. |If
the property had been placed into a revocable trust, the property
woul d have received a stepped-up basis on the father's death and
total taxes after the sal e woul d have been only $35,000, a savings
of $150, 000.

Anot her disastrous situation arising froma gift is that the
property could be lost in a divorce, and the donor could find the
property being owned by the ex-spouse. Many states still award
alinony and property settlenents based upon the assets of the
spouses. In such states if a parent gives property to a married
child, that property mght ultimtely be awarded to the child's
spouse in a divorce. This could result in the |loss of property
whi ch had been in the famly for generations.

A di sastrous situation al so occurs when the donee dies before
the donor. The donor reinherits the property, which could require
a probate or the paynent of estate taxes. For exanple, a parent
gave his only child property worth $1, 000, 000, and the child died.

If the property was not in joint tenancy with the parent, a probate
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woul d be necessary to return the property to the parent. There may
al so be estate or inheritance taxes due on the reinheritance of the
sane property that the parent originally owned. This whol e
situation could be avoided if the parent had a revocabl e trust that
woul d pass the property only if the child survived the parent.

VI1. LIVING TRUSTS
A, DEFIN TION

The nost common form of estate planning is the use of the
living trust, which is also known as an inter vivos trust or a
revocable trust. The use of such trusts is an effective and
efficient neans of avoiding probate and transferring property
qui ckly and easily upon death. Trusts are extrenely flexible and
can be drafted to acconplish al nbst every desired result.

The avoi dance of probate with its hassles, delays and fees is
a major inducenent for inplenmenting an estate plan. Wen a
revocable trust is used, there are no probate fees; the estate
passes imrediately to the designated beneficiaries in the trust.
No court proceeding is needed to transfer the property of a trust;
no attorney i s needed.

A revocable trust is usually the best nmeans of estate planning
for an estate of $100,000 or nore. The creator of the trust
called the trustor, places his entire estate into the revocable
trust. The trustor usually is also the trustee: both the manager
the estate and the prinme beneficiary.

Upon the trustor's death a successor trustee naned in the
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trust takes over imediately w thout court approval being needed.
Depending on the ternms of the trust, the new trustee either
di ssolves the trust and distributes the assets or continues to
operate the trust.

Since there is no probate, no probate costs are incurred. The
savings for the estate when a revocable trust is used will usually
be several times the cost of the creation of the trust.

Because the trust is revocable, the trustor can at any tine
alter, anmend or revoke it. If the trust is revoked, the trust
assets immedi ately return to the trustor.

All states and the federal governnent accept as valid a
revocable trust. |If the trust was validly created in the original
state, all the other states will honor and enforce it.

Provi sions can also be placed into a trust docunent requiring
the trust to be admnistered under the laws of a certain state. |If
so, all states will apply the laws of the designated state in
adm nistering the trust. Therefore, even if the trustor noves to
anot her state, the trust will still remain valid.

Atrust is created very easily. The trust docunment, usually
drafted by an attorney, directs how the trust estate wll be
admni stered and distributed. The trustee acts in accordance with
the ternms of the trust.

The trustor and trustee nmust both sign the trust docunent. |If
the trustor is also the trustee he signs the trust agreenent tw ce,

in both capacities.
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The final requirement is that the trust be funded: the trustor
must place into the trust all of the property he w shes to be
t here.

B. TYPES OF REVOCABLE TRUSTS
1. A QINP TRUST

A QTP Trust is a special trust whereby the trustor's spouse
is given all of the income from the trust. Upon the surviving
spouse's death, the trust assets are then distributed to the
remai nder beneficiaries of the trust, usually the trust creator's
children or grandchildren. QI P stands for Qualified Term nal
Interest Property: a fancy nane for the use of property given to a
spouse in this type of trust.

A QTP Trust gives the surviving spouse the option of having
the trust property treated as a gift to the surviving spouse for
estate tax purposes. The alternative is to elect not to have the
trust treated as a gift to the surviving spouse. |If the election
is made, the value of the trust will be treated as a spousal gift
and be exenpt fromtax under the unlimted marital deduction. On
t he surviving spouse's death the value of the trust will be taxed
in the surviving spouse's estate.

Dependi ng on the size of the surviving spouse's estate, it nmay
or may not be good financial planning to nmake the QIlIP el ection and
have the value of the trust included in the surviving spouse's
est at e. Assune the surviving spouse's estate was $100, 000, the

QI P Trust was $1,000,000 , and the unified credit of the deceased
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spouse had previously been used. The election would allow the
trust to delay paying federal estate taxes until the surviving
spouse dies. Meanwhile, the surviving spouse could draw a higher
interest fromthe investnent of the previously taxed and presently
tax-free $1,000,000. The disadvantage is that if the surviving
spouse's estate grows greatly after nmaking the election, nore tax
may ultinmately be paid, on the death of the surviving spouse, than
woul d have been paid if no election had been nade.

2. A-B MARI TAL TRUST

The A-B Trust is the common nanme given to the general type of
revocable trust used by a married person with children when the
trustor's estate exceeds the unified credit. It is also called a
marital trust or a by-pass trust.

The trust exists for the benefit of the trustor during his
life. At the trustor's death the trust is divided into two parts.
The unused unified credit is placed into the B trust for the
children; the rest is placed in the A (marital) trust for the
survi vi ng spouse.

The sol e beneficiary of the Atrust is the surviving spouse.
The surviving spouse has ownership of the A trust and usually has
the power to termnate it and receive the assets. Since assets in
the Atrust goto the wife, there is an unlimted nmarital deduction
(if the spouse is a U S. citizen) not subject to federal estate
taxes. Upon the surviving spouse's death all of the property in

Trust A wll be included in the surviving spouse's estate for
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cal cul ation of estate taxes. For exanple, assune that upon the
husband's death, his $2,000,000 estate was divided $600,000 to
Trust B and $1, 400,000 to Trust A. Upon the wife's death, Trust A
had grown to $1, 700,000. The wife also had an additional estate of
$500, 000. Therefore the wife's taxable estate is $2,200, 000.

The beneficiaries of the $600,000 B Trust are the children.
Trust incone may be directed to the surviving spouse, but the trust
and its inconme do not qualify for a marital deduction. The trust
princi pal does qualify for a deduction of the trustor's unused
unified credit. Thus, there is no federal estate tax for this
trust either. In the above exanple, if the assets in Trust B
increase to $1,000,000 by the time of the wife's death, no estate
taxes will be due because the property placed into the trust was
originally tax-free as a result of the use of the unified credit.
| f $800, 000 was originally placed into Trust B, the excess $200, 000
woul d be taxable. After the taxes are paid no additional estate
taxes will be charged upon the death of the wfe.

C. ELEMENTS OF TRUST
1. PROPERTY PLACED | NTO A REVOCABLE TRUST

All of the property of the trustor can and should be pl aced
into the trust. Anything not in the trust nust be probated unless
it is joint tenancy property or insurance policies wth designated
beneficiaries outside the decedent's estate.

Any property that has a title nmust have the title specifically

changed into the nanme of the trust. Merely stating in the trust
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agreenent that such titled property is to be placed into the trust
is insufficient to put the property legally into the trust. It is
an unfortunate disaster for the trustor not to record a deed
pl acing property into the trust. Any forgotten property not placed
into the trust nmust be probated unless it falls into an exception
for probate under the state's probate code.

A common exanple is when the trustor owns a hone. Since a
hone has a title docunent, the title nust be changed to nake the
trust the owner. A quitclaim deed by the trustor to hinself as
trustee of the trust nust be executed and recorded. This is sinple
to do and usually is done when the trust is created.

Personal property that does not have a title such as a
television or furniture is transferred automatically by a statenent
in the trust docunent that the trustor's intent is to put all
personalty wherever |located into the trust. Property that has a
title, such as a house, nmust have the title specifically changed to
make the trust the owner. Merely stating an intent to place the
house or other property that has a title into the trust is
insufficient. The only way to put property that has a title into
atrust is to change the title on the property so that the trust is
listed on the title docunments as the owner.

In one instance, a trustor forgot to place a piece of property
into a trust in Wom ng. Years after the owner died, oil was
di scovered on the property. As a result, a probate was needed on

the property when originally all that was needed was a quit-claim
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deed into the trust. The devel opnent of the oil property was
del ayed while the probate was open, and the oil royalties were held
in the probate.

Placing a piece of real property into a trust should not
trigger a reassessnment of property taxes because the transfer is
not really a sale or conveyance of the property. Since the
property is put into a revocable trust, the owner can termnate the
trust at any tinme and receive the property back. California |aw
specifically states that nerely placing real property into a
revocable trust for estate planning purposes does not trigger
reassessnment as long as the grantor is alive and a beneficiary of
the trust. This is common sense. Reassessnment occurs when there is
a change of ownership. Placing the real property into a revocable
trust is not really a change in ownership because the trustor still
controls it and can have the property returned to himat any tine.

2. | NCOVE TAX EFFECTS FOR THE TRUST

A revocable trust is considered for tax purposes a grantor
trust. A grantor trust under the Internal Revenue Code is a type
of trust created for the benefit of the person creating it. All of
the income fromthe trust is attributed to the grantor for tax
pur poses.

Since all of the incone is attributed to the grantor as |ong
as he is alive, the grantor remains liable for the incone taxes.
A revocable trust does not save the grantor any nobney on incone

taxes. It is not designed to do that.



178

Property obtained through a probate or a revocable trust has
its basis stepped-up to fair market value basis and can be
i mredi ately sold without having to pay a capital gain tax.

A revocable trust exists to avoid probate and save estate
taxes. It does not save incone taxes.

3. ESTATE TAXES ON THE TRUST

The federal estate tax return Form 706 is required to be filed
whenever the decedent has an estate greater than $600, 000.

The requirenent to file the estate tax return does not depend
on any taxes being due or a probate being required. As long as the
estate is greater than $600,000 the tax return has to be filed.
For exanple, a $600,000 estate tax return would still have to be
filed even if the entire estate was going to the surviving spouse
under a trust and was entirely exenpt fromestate tax as a result
of the unlimted marital credit.

Li kew se, a federal estate tax return would have to be filed
even if the entire estate was being given to charities exenpt from
tax under the Internal Revenue Code.

4. LIABILITY FOR DEBTS

Most states will allow creditors to attach any revocabl e trust
for the paynment of debts or other obligations owed by the trustor.

The rationale of the attachnment is that the trustor has
effective ownership of the trust assets by the fact that he can
revoke the trust and receive the property in his own nanme at any

time. A court has the power to order the trustor to termnate the
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trust and recover the assets so that the trustor's creditors can be
pai d.

Most trusts have clauses that state the interest of the trust
beneficiaries cannot be attached to pay the debts or obligations of
any beneficiary. This provision is called a spendthrift clause.

Courts wll enforce spendthrift provisions and deny any
attachnments except in a revocable trust where the trustor is also
the beneficiary whose interest is being attached.

If there is no spendthrift clause, the trust can be attached
to pay a beneficiary's debts. In addition, nost states permt a
beneficiary's share of a trust to be attached to pay spousal or
child support obligations despite any spendthrift clause in the
trust.

California has passed legislation stating that a spendthrift
clause will not shield a trust from attachnment for paynment of a
tort judgnent against a beneficiary.

5. TRANSFERRI NG PROPERTY FROM A TRUST

Property in a trust is sold, transferred and conveyed |ike any
other property that is not in the trust.

All that is needed to sell real property froma trust is a
deed executed by the trustee. The trustee nerely signs the deed as
the representative for the trust, and title is passed upon
recordation. The only difference between a deed froma trust and
froman individual is that the grantor (signer of the deed) signs

it as the trustee of the revocable trust.
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6. | NCOVE TAX RETURNS FOR THE TRUST

As long as the grantor of the revocable trust is the trustee
and treated as the owner of the trust, no tax return for the trust
should be filed. The inconme and deductions for the trust should be
listed on the grantor's personal tax return.

When the grantor is no longer the trustee, a trust tax return,
Form 1041, should thereafter be filed. Form 1041 should al so be
filed by the trust whenever the grantor is no considered the owner.
This return should list to whomdi stributions of inconme were nmade
and pay the trust incone tax on incone not distributed.

7. COURT REVI EW OF TRUST

A common fear that many people have is that the trust wll be
m smanaged, and no one wll be able to stop it. There is little to
worry on that score. All states permt concerned persons to
petition the court for review of the adm nistration of the trust.

A trustee is a fiduciary and owes both the trust and the
beneficiaries a fiduciary duty to act reasonably and responsibly.
If the court finds that a trustee has breached his duty of care, it
will renove the trustee and surcharge (find the trustee liable) for
all of the danmages caused by the trustee's m sconduct.

Even if the trust docunent states otherw se, probate courts
have the power to review the actions of a trustee. The court wll
never permt a trustee to msuse the faith and power of his
position and hide behind the trust docunent to avoid judicial

scrutiny. Anyone, not just the beneficiaries, can take their
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suspi cions of abuse to the court; the court wll investigate. In
Bakersfield, California an attorney conspired with a trustee to
raid an elderly wonman's trust. Concerned nei ghbors expressed their
concern to the court which ordered an investigation. Utimtely
the attorney was sentenced to seven years in prison. The defense
that everything was done in accordance with the terns of the trust
was unpersuasive, and the attorney went to prison.

8. JA NT TRUSTS

A comon estate plan is for both spouses to create one joint
revocable trust. In a joint trust both spouses place all of their
property into the trust. The spouses' properties are listed on
schedul es marked his, her and theirs. On the death of the first
spouse the trust is divided into separate trusts for the surviving
spouse and children or heirs.

This joint trust is usually the nost econom cal estate plan
because it plans for both estates. The cost for doing the joint
estate plan is wusually less than what it would cost to do a
separate estate plan for each spouse.

The trust is totally revocable during the joint lifetines of
t he spouses. Either spouse may termnate it. Upon the death of
the first spouse the trust usually becones irrevocable as to the
property of that deceased spouse, but the surviving spouse usually
retains full power to revoke the trust where it concerns the
property that he contributed. This type of trust gives the spouses
maxi mum control over their assets and accommbdates future changes
in the surviving spouse's life followwng the death of the first
spouse.
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9. REVOCATI ON

If a trust is revocable, all that is needed to revoke is for
the trustor to notify the trustee in witing that the trust is
termnated on a certain date and to demand the trust assets be paid
over to the trustor.

When the trustor is also the trustee, the trustor sinply
affixes a letter to the trust docunent revoking the trust and
executes new deeds from the trust back to the trustor as an
individual. In other words, the Trustee executes a deed fromthe
trust to hinself and that term nates the trust.

The fact that revocation is sinple and quick is a mgjor
advant age of the trust over other forns of estate planning. The
right to revoke the trust nmeans that control over the assets of the
trust is never lost. Until the trustor actually dies, he retains
the ability to revoke and termnate the trust nerely by stating
that the trust is revoked.

IMPORTANT NOTICE

All of the trusts in the second volune, Estate Planning I
will avoid probate. The only question is what trust to use to
mnimze estate taxes. If married with children fromthe marri age
and none froma prior marriage and a joint estate less than the
unified credit, a joint trust is best. Qherw se, the individual,
by-pass, QU P or other trusts are better.

The nice thing about a revocable trust is that nothing is
final until death. Until that tinme the grantor has conplete power
and ability to alter, anend or revoke the trust to keep pace with
changing tax laws. Therefore, a joint trust should be used as
|l ong as the value of the assets in the joint trust do not exceed
the unified credit anount. |If the unified credit is |later reduced,
the joint trust can be term nated, and individual by-pass or QU P
trusts (included in Estate Planning I1) can be substituted for it.
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CHAPTER 5
JOINT TENANCY

1. DEFINITION

Joint tenancy is a statutorily created form of property
ownershi p which permts co-ownership by two or nore persons with
the right of survivorship. Upon the death of one of the owners,
called a joint tenant, his interest passes automatically to the
surviving joint tenants w thout the need of any probate or judici al
proceeding. This automatic passage of property outside of probate
is the reason joint tenanci es have beconme a popul ar tool of estate
pl anni ng.

Ajoint tenancy in real property must be expressly created by
a witten instrunent: the title or deed for the property. The
instrunment nust contain |anguage which reads substantially "To A
and B as Joint Tenants with the Ri ght of Survivorship."

Anyone can be a joint tenant with any other person. Usually
spouses or parents and their children are joint tenants to avoid a
probate of the property when one spouse or parent dies. Assune a
father has a piece of property. The father executes a joint
tenancy deed that places his four children on the deed with him as
joint tenants. Upon the father's death the father's renaining
share of the property is divided automatically, w thout probate,
anmong the four children. Upon the father's death each of the

chil dren woul d own an undi vi ded one-fourth of the property.
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A joint tenant owns an equal and undivided interest in the
property regardless of whether that interest was purchased or
acquired by a gift. Each joint tenant's interest can be attached
by the creditors of that joint tenant. A young wonman visited an
estate planning attorney and stated that her nother had placed the
maternal honme in joint tenancy wth her. The young wonan
subsequently had an auto accident and did not have insurance. She
was sued for damages and had a judgnent taken against her. The
creditor was executing against the nother's house to sell it and
get the sale value of the daughter's half interest. The wonan was
desperate to save her nother fromlosing her house. A paynent plan
was arranged, and her nother was allowed to remain in her hone
until her death. Then it would be sold, and the bal ance of the
judgnent paid off. This is the main drawback of a joint tenancy:
the passing of the interest to each joint tenant is a legally
conpleted gift.

Not all states permt property to be held in joint tenancy.
O her states have laws that severely restrict its use. The
follow ng states have inplenented | aws regul ating the use of joint
t enancy property:

ALASKA does not permt the use of joint tenancies except
bet ween husbands and wi ves.
NORTH CAROLINA permts joint tenancies only on bank
accounts. It is not permtted otherw se even between spouses.

PENNSYLVANIA has a series of court decisions that



185

guestion whether there can be joint tenancy in real property.

Personal property joint tenancy still appears to be valid.

TENNESSEE does not permt the use of joint tenancies for

any property except between husbands and w ves.

TEXAS does not permt the use of joint tenancies for any

property except between husbands and w ves.

1. TERM NATI ON

A joint tenancy can be termnated and turned into a tenancy in

comon

(a co-ownership of the property wthout a right of

survivorship) by any of the foll ow ng acts:

1

Conveyance by one joint tenant of part or all of his
interest. Any conveyance wll termnate the joint tenancy
because the other joint tenants did not initially agree
to the new co-tenant participating with the right of
survivorship in their interest in the property. |n nost
states, such as California, a joint tenancy can be
term nated by a joint tenant executing a deed covering
his interest in the property to hinself as a tenant in
common. For exanple, George is a joint tenant with Ed.
George can termnate the joint tenancy by executing a

deed from hinself to hinself with the |anguage "From

Ceorge to CGeorge as tenant in common.” In such an event,
Ceorge and Ed will then becone tenants in conmon. When
George dies his interest in the property will not pass

automatically to Ed under any right of survivorship.
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2. Mort gagi ng by one joint tenant of his share of the joint
tenancy property wthout the consent of the other joint
tenants: if George takes a loan on his share of the
property, the joint tenancy term nates.

3. Leasi ng by one joint tenant of the joint tenancy property

wi t hout the consent of the other joint tenants.

4. A few states permt the termnation of a joint tenancy by

a statenent to that effect ina wll. This, however, is
a mnority view not followed by the majority of states.

Once a joint tenancy is termnated, the right of survivorship
al so termnates. After the owner's death the property nust undergo
a probate in order to be passed to deceased owner's heirs.

About 20 states recognize a special form of joint tenancy
bet ween a husband and wife called "tenancy by the entirety." Wen
property is held as tenants by the entirety, neither spouse may
obtain a partition of the property or do anything that will defeat
the right of survivorship of the other. A tenancy by the entirety
cannot be term nated unilaterally by the act of just one spouse.
A tenancy by the entirety can only be term nated by the foll ow ng:

1. A divorce, which changes the ownership of the property

into that of tenants in comon.

2. A nutual agreenent in witing where the spouses agree to

termnate the tenancy by the entirety.

3. An execution against the property by a joint creditor of

bot h spouses. A creditor of just one spouse cannot
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execute agai nst property held in tenancy by the entirety.

The mai n advantage of a tenancy by the entirety over that of
a joint tenancy is that creditors of just one spouse cannot take
and execute against the property. In contrast, creditors can take
and execute against ordinary joint tenancy property when they have
a judgnent agai nst only one spouse.

Some comunity property states permt conmmunity property to be
held in joint tenancy. In such a case, title is taken with the
words "community property with the right of survivorship.” The
significance of these words is not to be ignored. By stating that
the property remains community property even though it is held in
joint tenancy neans the property will still retain its community
property status for tax purposes for those comrunity property
states which permt comunity property to be held with a right of
survivorship (in joint tenancy).

[11. TAX BASI S CONSI DERATI ONS

Joint tenancy property is treated differently for tax purposes
based upon whether the joint tenants are married. Under federa
tax law, it is presunmed, except for married joint tenants, that all
of the joint tenancy property was purchased by the decedent. Thus,
all of the joint tenancy property is placed into the deceased joint
tenant's estate for estate tax purposes; unless it can be proven
that the surviving joint tenant provided sonme of the purchase
price. To the extent that the surviving joint tenant proves a

contribution, the value of the joint tenancy property attributed to



188

the deceased joint tenant's estate is reduced proportionally. Wen
the property is held in joint tenancy by a married couple, only
one-half of the value of the joint tenancy property is placed in
t he deceased spouse's estate regardl ess of who actually paid for
t he property.

The basis (value for tax purposes) of the property received
froma decedent through a trust or probate is its fair nmarket val ue
as of the date of death. For exanple, a person bought a hone for
$10, 000, and upon death it was worth $40,000. The basis of the
property when the heirs receive it will be $40,000. |If the heirs
sell it for $40,000, there will be no capital gains taxes due. |If
the heirs subsequently sell the honme for $50,000, the heirs wll
have to pay capital gain on $10,000 ($50,000 m nus the $40, 000
st epped-up basi s).

Community property, unlike separate property held in joint
tenancy, is considered owned by both spouses and is given speci al
tax treatnent. Under federal tax |aw when one spouse dies, the
basis of both halves of the comunity property will be stepped-up
to fair market value. For exanple, a couple bought, as comunity
property, a hone for $20,000 that had increased to $500, 000 at the
time of the husband's death. The basis of the husband's share of
the community property interest in the house is increased to
$250, 000. Under the special treatnent rules for community property
the surviving wife's share is also increased to fair market val ue

of $250, 000. The surviving spouse can thereafter sell the house
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for $500,000 without having to pay any capital gains taxes. |If the
spouses had held the property as joint tenants but not wth
| anguage that it was conmunity property, then only the husband's
hal f would be increased to fair narket value. The wife's basis for
her half interest in the house would remain $10,000. |If the wife
| ater sold the house for $500,000, she would have to pay capital
gains taxes on $240,000 ($500,000 selling price mnus $250, 000
husband' s basis m nus $10,000 wi fe's basis).

The stepped-up basis for community property is a great tax
advantage over nerely holding joint tenancy property between
spouses. |If the joint tenancy property deed does not state that
the property is comrunity property, then upon either spouse's
death, the IRS wll not treat the property as community property
but rather as separate property owned equally by each spouse. As
such, the IRS will not permt the surviving spouse's half of the
basis in the property to be stepped-up to its fair market val ue.
It is not uncommon for married couples to take community property
as joint tenants but not to include |anguage in the deed that it
was community property nmerely being held in joint tenancy. Only
upon death of one of the spouses is it discovered for the first
time that the surviving spouse wll not get a stepped-up basis
sol ely because of how the title was taken.

V. G FT TAX CONSI DERATI ONS
As a rule, when a person changes title to property so as to

create a joint tenancy in order to avoid probate, a taxable gift is
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creat ed. The major exception to this rule is the use of joint
t enanci es between spouses. There is an unlimted marital credit
for all transfers between narried spouses if the recipient spouse
is an Anmerican citizen. One spouse nmay give any anount of property
to the other if the recipient is an Anerican citizen wthout
incurring a federal gift tax.

The creation of a joint tenancy is a gift of one-half of the
property placed into the joint tenancy. The interest transferred
to sonmeone other than a spouse may be subject to a gift tax if the
other joint tenant has the power to sever the joint tenancy (cancel
it): I.RS. Reg. Section 25.2511(h)(5). Therefore, unless the
property is worth less than $11,000 (the annual gift exclusion
anopunt per recipient), a gift tax probably would have to be paid,
or the value of the gift will be used to reduce the donor's unified
credit. Then the property will pass free of gift or estate taxes.

V. DANGERS
Besi des the tax considerations, there are significant dangers
in creating joint tenancies. A person should be aware of these
considerations before creating a joint tenancy. Wen soneone is
creating a joint tenancy in order to avoid probate, that person is
making a conplete transfer of that interest to the other joint
tenant. The interest transferred to the other joint tenant is a
full and conpleted gift. The person creating the joint tenancy has
forever divested all control and ownership of the property interest

transferred to the other joint tenant.
Once property is placed into joint tenancy, creditors of the
other joint tenant can take and attach that joint tenant's share of
the property to pay judgnments. For exanple, a nother places her
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home worth $200,000 into joint tenancy with her son. The son
subsequently has a judgnent taken against him for $80,000 for
busi ness | osses. The son, by virtue of his nother's joint tenancy
gift, owns one-half of the hone, which is an interest worth
$100, 000. The son's creditors can force the sale of the nother's
hone and attach $80, 000 of the son's share of the sale proceeds to
apply to their judgnment. The nmother will get $100,000 of the
proceeds, but she will be forced out of her hone and be $100, 000
poorer as well.

Anot her problem that mght arise with the use of joint
tenanci es coul d be where the son gets a divorce. In nmany states a
divorce court will divide all of the property owned by the spouses,
even that property acquired by gifts or bequests, in order to nmake
an equitable settlenent. In such an event the joint tenancy
property may be ordered sold so the son's $100,000 share can be
divided in the manner the court ordered. The property may al so be
sold to satisfy the son's obligations for alinmony or child support.
In any event, the nother will |ose $100,000 of assets during her
life and be forced from her hone.

It usually does not nmake good sense for a person, particularly
a parent, to place property into joint tenancy with sonmeone ot her
than a spouse. The risks and potential liability for the debts and
obligations of the joint tenant to whomthe property is being given
usually outweigh the small advantage of avoiding probate. A
revocabl e trust is usually a better sol ution.

VI. CREATION
A.  REAL PROPERTY

The creation of a joint tenancy in real property is relatively
sinmple and painless. The deed for the real property nust state
that the owners are taking title as joint tenants. The person
transferring the property, usually the seller, states in the deed
that the property will be received by the new owners as joint
t enant s. For exanple, Ceorge Smith in a sale may transfer the
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property to the buyers Adam Quick and WIIiam Hauser as joint
t enants. Li kewi se, CGeorge Smth may change the title of rea
property which he owmns so as to place his daughter Alice Smth on
it as a joint tenant. Thereafter, upon his death, the interest
held by George Smth will pass to his daughter Alice Smth w thout
a probate.

It makes no difference what type of deed is used to create a
joint tenancy. A quitclaimdeed, warranty deed, grant deed or even
an installnment sales contract can all be used to create joint
tenancies as long as the operative |anguage is included in them
A joint tenancy is created by specific |anguage to the effect that
the recipients are receiving the property "As joint tenants with
right of survivorship.” Exanple: George Smth would create a joint
tenancy with Alice Smth with the | anguage, "From George Smth to
George Smth and Alice Smth as Joint Tenants with right of
survivorship." The effect of such | anguage is to give Alice Smth
one-half of the property plus a right of survivorship in Ceorge
Smth's remaining share in the property.

Both sanple Grant and Joi nt Tenancy deeds are included at the
end of this chapter for reference purposes.

B. PERSONAL PROPERTY

Personal property, having no title, needs a witten docunent
that states it is intended to be joint tenancy property in order to
be so treated. Common sense dictates that w thout such a docunent
it is inpossible to prove that the property was intended to be held
in joint tenancy. For exanple, a person dies with a valuable ring
worth hundreds of thousands of dollars. As personal property, the
ring does not have a title. | f the decedent had not previously
executed a joint tenancy document placing the ring into joint
tenancy with his children, the ring would have to be probated
(assumng the ring was not put into a revocable trust).

A joint tenancy docunent for personal property is included at
chapter's end for reference.
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SAMPLE DEED FOR SELLER CREATI NG
JO NT TENANCY AMONG BUYERS

RECORDI NG REQUESTED BY

WHEN RECORDED MAIL TO

N N N N N N N N N N

( SPACE ABOVE FOR RECORDER' S USE)
| NDI VI DUAL GRANT DEED

Docunentary Transfer Tax $
Computed on Full Val ue of Property, or
Computed on Full Value less Liens and
Encunbr ances Renai ni ng Thereon at

Time of Sal e

Uni ncorporated Area ___ City of

Tax Parcel Nunmber

For val uable consideration, the receipt of which is hereby
acknow edged:

GEORGE SM TH hereby GRANTS to _ADAM QUI CK
and WLLI AM HAUSER as Joint Tenants with the Ri ght of
Sur vi vorshi p the real property in the County of

Mendoci no, State of California described as:

1245 Skyplace Drive, WIllits, California as described in Book
1, Page 1487 of the County Recorder's Ofice, Assessor's
Parcel Nunber 1-14-782.

Dat ed:

CGeorge Smth
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RECORDI NG REQUESTED BY

WHEN RECORDED MAI L TO

N N N N N N N N N

Docunentary Transfer Tax $

( SPACE ABOVE FOR RECORDER' S USE)

| NDI VI DUAL GRANT DEED

Computed on Full Val ue of Property, or
Computed on Full Value |less Liens and
Encunbr ances Renai ni ng Thereon at

Time of Sale

Uni ncorporated Area ___ City of

Tax Parcel Nunmber

For val uabl e consideration, the receipt of which is hereby

acknow edged:

her eby GRANTS to

as joint tenants with right of survivorship.

the real property in the County of State of

descri bed as:
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Dat ed:

STATE OF

COUNTY OF

On before ne

personal | y appeared

personally known to nme (or proved to me on the basis of
satisfactory evidence) to be the person(s) whose nane(s) is/are
subscribed to the wthin instrunent and acknow edged to ne that
he/ she/they executed the sane in his/her/their authorized
capacity(ies), and that by his/her/their signature(s) on the
instrunment the person(s), or the entity upon behalf of which the
person(s) acted, executed the instrunent.

W TNESS My HAND AND OFFI Cl AL SEAL.
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SAMPLE DEED FOR PARENT CREATI NG
JO NT TENANCY W TH DAUGHTER

RECORDI NG REQUESTED BY

)
)
)
g
WHEN RECORDED MAI L TO )
)
)
)
)
)

( SPACE ABOVE FOR RECORDER' S USE)
| NDI VI DUAL GRANT DEED

Docunmentary Transfer Tax $ 0
Computed on Full Val ue of Property, or
Computed on Full Value less Liens and
Encunbr ances Renai ni ng Thereon at
Time of Sal e
Uni ncorporated Area_X City of

ki ah
Tax Parcel Nunber 30015- 004- 002

For val uable consideration, the receipt of which is hereby
acknow edged:

GEORCE SM TH her eby

GRANTS to

GEORGE SM TH and ALICE SM TH as Joint Tenants with the Ri ght

of Survivorship

the real property in the County of Mendoci no , State of
California described as:

534 Peyton Drive, WIlits, California as described in Book 1,
Page 1567 of the County Recorder's Ofice, Assessor's Parcel
Nunmber 1-34-782.

Dat ed:

CGeorge Smth
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STATE OF
COUNTY OF
On bef ore ne,

personal | y appeared

personally known to nme (or proved to me on the basis of
satisfactory evidence) to be the person(s) whose nane(s) is/are
subscribed to the wthin instrunent and acknow edged to ne that
he/ she/they executed the sane in his/her/their authorized
capacity(ies), and that by his/her/their signature(s) on the
instrunment the person(s), or the entity upon behalf of which the
person(s) acted, executed the instrunent.

W TNESS My HAND AND OFFI Cl AL SEAL.

SI GNATURE
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SAVPLE
JO NT TENANCY DOCUMENT FOR PERSONAL PROPERTY
The personal property identified belowis hereby transferred

from MARK CL|I FFORD

to M CHAEL CRI ER AND HANSEN FI LLER

as joint tenants with right of survivorship.

The property transferred into joint tenancy is described as
fol |l ows:

1. Pabl o Pi casso' s CRYI NG WOVAN
2. Fi ft een-f oot Sail boat

3. Panasoni ¢ Wrd Processor

Dat ed:

Mark Cifford

STATE OF CALI FORNI A

COUNTY OF LAKE
On bef ore ne,
personal | y appeared MARK CLI FFORD

personally known to nme (or proved to nme on the basis of
satisfactory evidence) to be the person(s) whose nane(s) is/are
subscribed to the wthin instrunent and acknow edged to ne that
he/ she/they executed the sane in his/her/their authorized
capacity(ies), and that by his/her/their signature(s) on the
instrunment the person(s), or the entity upon behalf of which the
person(s) acted, executed the instrunent.

W TNESS My HAND AND OFFI Cl AL SEAL.
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JO NT TENANCY DOCUMENT FOR PERSONAL PROPERTY
The personal property identified belowis hereby transferred

from

to

as joint tenants with right of survivorship.
The property transferred into joint tenancy is described as
fol |l ows:

1.

Dat ed:
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STATE OF
COUNTY OF
On bef ore ne,

personal | y appeared

personally known to nme (or proved to nme on the basis of
satisfactory evidence) to be the person(s) whose nane(s) is/are
subscribed to the wthin instrunent and acknow edged to ne that
he/ she/they executed the sane in his/her/their authorized
capacity(ies), and that by his/her/their signature(s) on the
instrunment the person(s), or the entity upon behalf of which the

person(s) acted, executed the instrunent.

W TNESS My HAND AND OFFI Cl AL SEAL.

SI GNATURE
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CHAPTER 6
WILLS
1. NEED

Everyone should have a will regardless of the type of estate
plan for which they ultimately opt. Parents with mnor children
especially have need of a WIIl to nom nate the guardians of the
children in the event both parents die early. In addition a Last
W1l guarantees that any property not included in the estate plan
will ultimtely pass to the person that the decedent wants to get
it. If a Last WII is not created and there is property not
ot herwi se disposed by the decedent, that property wll be
di stributed under the probate | aws of the state where the property
is |located. The property may be distributed in a nmanner that
woul d not have been approved by the decedent.

A Last WII is the final testament of a person stating how he
w shes his assets to be distributed after death. A Last WII is
totally revocable during the person's life.

A Last WII wusually nust be in witing and w tnessed by two or
nore persons. The w tnesses usually cannot be heirs under the Last
WIIl. An exception to this rule is that in sone states an oral
WIl nmade in imediate contenplation of death before conpetent
witnesses may be valid. In addition, sonme states permt a
hol ographic WIIl, one witten entirely by the testator, dated and
signed to be valid.

To be valid, the testator (creator) of the Last WII nust be
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legally conpetent to nmake a Last WII. Unless the last wll
specifically revokes all prior wills, all of the wills of the
testator will be read together by the probate court to determ ne
how the estate will be distributed. To avoid this problem all
Last WIIls should have a sinple clause revoking all prior wills.

A Last WIIl nust be signed, dated and typed or witten
entirely in the handwiting of the testator. A general fill-in-
the-blank will for individuals follows this chapter. |f a person
needs greater detail in a Last WII than this one, this will should
not be used, and the person should consult an attorney. Shoul d a
nmore sophisticated will be needed, the cost is well worth it. An
attorney usually charges $50 to $100 to prepare a wll.

1. STATUTORY WLLS

In order to aid its citizens, many states have created
statutory wlls. These statutory wills conply with all of the
terms for a valid will in the particular state authorizing their
use. Each state has its own requirenents for a statutory wll.
Such statutory wills are preprinted blank forns in which the
testators sinply fill in the blanks, sign and have them w t nessed
or notarized.

Following this chapter is a copy of the Statutory WIIl used in
Cal i forni a. If a state has a statutory will, it can usually be
obtained in stationary or office supply stores for between two
dollars and ten dollars.

I11. POUR-OVER W LLS
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A Pour-Over WIIl is a special WII used in conjunction with a
revocable trust. It places all property into the trust that the
decedent forgot to place into the trust while alive. Unfortunately,
property not placed into the trust prior to the trustor's death may
require a probate if the size of the assets is so large that
summary procedures cannot be used. For exanple, if the trustor
forgot to place a piece of property in Hawaii into the California
Trust, the executor of the pour-over wll nust open a Hawaii an
probate in order to get permssion to put it into the trust
Having to probate the non-trust property would needl essly cost
t housands of dollars when the trustor could have done it during his
life for just the cost of recording a deed into the trust, usually
about ten doll ars.

Anot her exanple of the use of the pour-over will. A person
hits a lottery for $50,000,000 and drops dead in the excitenent.
The pour-over will places the noney into the trust after it has
been probated. Once placed in the trust, the noney will be managed
in accordance with the trust terns.

A Pour-Over WIIl is basically an insurance policy to insure
that any forgotten property is placed into the trust after death.
Following this chapter are several pour-over wlls. There are
pour-over wills for spouses who create a joint revocable trust.
There is also a pour-over will for an individual who m ght be
marri ed but has executed a separate, revocable trust. The pour-

over will sinply puts in the trust any property not previously
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placed in the trust following the trustor's death. The will also

nom nates a guardian for existing mnor children of the testator.
V. NOTARI ZING A WLL

A few states, such as Louisiana, require a Last WII|l to be
notari zed. By requiring a notary the state nakes it easier to
authenticate (prove) that the Last WIIl was actually signed by the
decedent. A person can determne very easily if a state requires
a Last WIIl to be notarized by sinply calling an attorney and
asking. Mst attorneys will state over the phone whether a Last
WIIl must be notarized. The Last WIIls in this book contain a
notary acknow edgnent for use in any state where it is required.

In states that do not require a notary the heirs under the
will rnust obtain froma witness an affidavit, called "Proof of
Subscribing Wtness," declaring that the deceased executed the
will.

Most states do not require a notary's acknow edgnent and thus
wll not accept a notary's acknow edgnent in place of a signed
W tness statenment by the two to three legally conpetent w tnesses
requi red under state | aw.

If all the witnesses are dead or unavailable to authenticate
the Last WII, handwiting anal ysis nust be undertaken to get that
pr oof .

There are situations where notarizing a Last WII is a good
i dea even though the acknow edgnent cannot be used in place of a

W t ness statenent. A notary is an officially |icensed and
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i ndependent person. If a decedent's Last WIIl is contested, a
notary's testinmony to the effect that the creator of the wll
appeared conpetent would carry a great deal of weight.

Wenever WIls are changed within a year of death, the
question often arises that the deceased person nay have been
i nconpetent or that undue influence was enployed to get the new
will executed. This, unfortunately, is a somewhat common scenari o.
For that reason, having a notary sign a wll, when there is a

mar ked change in distribution of the estate, can certainly be of

val ue.
V. VI DEOTAPI NG A W LL
Vi deotaping a WII is an excellent idea, but it does not
replace the need to have the wll witten. If the WII is not

witten, the intent of the decedent regarding the disposition wll
not be given effect, even with the videotaping. The exception is
that sone states do permt nuncupative wills (oral wills) to pass
a snmall amount of property. For a large estate, oral wills should
not be used because there are usually limtations on the anmount
that could be passed by such a WII.

The real value of videotaping a WII is that it proves the
testator to be conpetent, sane and not under any undue influence.
An el derly or sick person making a new WI| that greatly changes
the disposition of the estate can result in a will contest. There
is case lawin California wherein a marri age was set asi de because

the court found that the nman had been inconpetent and unable to
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understand that he was getting married. As a result, the wonman,
whose narriage had been annul |l ed, received nothing fromthe estate.

The nost common will contest cones fromthe situation wherein
an heir ignored a relative for years until shortly before that
relative's death. Then the heir suddenly becane the relative's
best friend. The relative, shortly before death, rewites the wll
to replace other heirs and friends who have cared for the person
during all the years that the new heir was absent. The issue is
whet her the new heir played upon the decedent's fear of inpending
death to get a larger share of the estate.

Vi deot aping is an excellent neans of preventing a will contest
from greedy relatives. The testator can read the wll to the
canera, state his intent to create a new will and answer questions
that show a detail ed understanding of that intent. I f any heir
thereafter seeks to set aside the will, the tape woul d be excell ent
proof of the testator's conpetence. Mst WIIs contain a cl ause
that disinherits heirs who try to break a WII and fail. The
vi deotape would give the heirs something to consider before

starting a WIIl contest.
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CALI FORNI A STATUTORY W LL

NOTI CE TO THE PERSON WHO SICGNS THI S W LL

1. It may be in your best interests to consult with a
California | awer because this statutory will has serious |egal
effects on your famly and property.

2. This wll does not dispose of property which passes on
your death to any person by operation of |aw or by any contract.
For exanple, the will does not dispose of joint tenancy assets or
your spouse's share of community property, and it will not normally
apply to proceeds of life insurance on your life or your retirenent
pl an benefits.

3. This will is not designed to reduce death taxes or any
ot her taxes. You should discuss the tax results of your decisions
Wi th a conpetent tax advisor.

4. You cannot change, delete, or add words to the face of
this California statutory wll. |f you do, the change or the
del eted or added words will be disregarded, and this wll may be
given effect as if the change, deletion, or addition had not been
made. You may revoke this California Statutory WIl, and you may
amend it by codicil.

5. If there is anything in this will that you do not
under stand, you should ask a |awer to explain it to you.

6. The full text of this California statutory wll, the
definitions and rules of construction, the property disposition
cl auses, and the mandatory clauses followng the end of this wll
are contained in the probate code of California.

7. The witnesses to this will should not be people who may
receive property under the wll. You should carefully read and
Fol | ow t he wi tnessing procedure described at the end of this wll.
Al of the witnesses nust watch you sign the wll.

8. You should keep this will in your safe deposit box or
ot her safe pl ace.

9. This will treats nost adopted children as if they are
natural children

10. If you marry or divorce after you sign this will, you
shoul d make and sign a new wil|.

11. If you have children under 21 years of age, you may w sh
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to use the California Statutory WIl with trust or another type of
will.

12. Refer to the informati on sheet which contains additional
information regarding the California probate code relating to
wills.

CALI FORNI A STATUTORY W LL

(I'nsert your name here)
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CALI FORNI A STATUTORY W LL OF
SHERRI L JOHNSON

(Print your full nane here)

ARTI CLE 1
Decl ar ati on

This is ny will, and I revoke all prior wills and codicils.

ARTI CLE 2
Di sposition of My Property

2.1 PERSONAL AND HOUSEHOLD | TEMS. | give all my furniture
furni shings, household itens, and personal itens to nmy spouse, if
living; otherwi se, they shall be divided equally anong nmy children
who survive ne.

2.2 CASH G FT TO A PERSON OR CHARITY. | make the follow ng cash
gift to the person or charity in the anpunt stated in words and
figures in the box which | have conpleted and signed. If | fail to

sign in the box, no gift is made. No death tax shall be paid from
this gift.

FULL NAME OF PERSON OR CHARITY AMOUNT OF G FT $100, 000
TO RECEI VE CASH G FT ( Nane
only one. Please print). AMOUNT WRI TTEN OQUT

UNIL TED WAY OF LOS ANGELES ONE_HUNDRED THOUSAND = DOLLARS

SHERRI L JOHNSON
Signature of Testator

2.3 ALL OTHER ASSETS (MY "RESI DUARY ESTATE"). | adopt only one
Property Disposition Clause in this paragraph 2.3 by witing ny
signature in the box next to the title of the Property Di sposition
Cause | wish to adopt. | sign in only one box. | wite the words
"not used"” in the remaining boxes. If | sign in nore than one box,
the property will be distributed as if | did not make a wll.

PROPERTY DI SPOSI TI ON CLAUSES ( Sel ect one.)

(a) TO MY SPOUSE | F LIVING
| E NOT LIVING, THEN TO HARROLD JOHNSON
MY CHI LDREN AND THE
DESCENDANTS OF ANY
DECEASED CHI LD.
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(b) TO MY CHI LDREN AND THE
DESCENDANT OF ANY DECEASED
CH LD. | LEAVE NOTH NG TO
MY SPOUSE, | F LIVING

© TO BE DI STRI BUTED AS
IF 1 DID NOT HAVE A W LL.

ARTI CLE 3
Nom nati ons of Executor and Guardi an

3.1 EXECUTOR (Nane at | east one.)
| nomnate the person or institution named in the first box of

this paragraph 3.1 to serve as executor of this wll. I f that
person or institution does not serve, then | nomnate the others to
serve in the order | list themin the other boxes.

FI RST EXECUTOR HOMRD CLI NTON

SECOND EXECUTOR IVELI SSA JOHNSON

TH RD EXECUTOR MANDY J OHNSON

3.2 GUARDIAN. (If you have a child under 18 years of age, you
should nane at |east one guardian of the child s person and at
| east one guardian of the child' s property. The guardian of the
child s person and the guardian of the child s property may, but
need not, be the sane. An individual can serve as guardi an of
either the person or the property, or as guardian of both. An
institution can only serve as guardian of the property.)

If the guardian is needed for a child of mne, then | nom nate
the individual naned in the first box of this paragraph 3.2 to
serve as guardian of the person of that child, and I nom nate the
i ndividual or institution named in the second box of this paragraph

3.2 to serve as guardian of the property of that child. |If that
person or institution does not serve, then the others shall serve
in the order | list themin the other boxes.

FI RST GUARDI AN
OF THE PERSON DANI EL. G_EASON

FI RST GUARDI AN
OF THE PROPERTY DANI EL. G_EASON
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SECOND GUARDI AN

OF THE PERSON JEROLD CLI NTON
SECOND GUARDI AN

OF THE PROPERTY JEROLD CLI NTON
TH RD GUARDI AN

OF THE PERSON MEARA TYLER
TH RD GUARDI AN

OF THE PROPERTY MEARA TYLER

3.3 BOND.

M/ signature in this box nmeans that a bond is not required for
any individual naned in this will as executor or guardian. If | do
not sign in this box, then a bond is required for each of these
persons as set forth in the Probate Code. (The bond provides a
fund to pay those who do not receive the share of your estate to
which they are entitled, including your creditors, because of
i nproper performance of duties of the executor or guardian. Bond
prem uns are paid out of your estate.)

| sign ny nane to this California Statutory WIIl on
at , ’
Dat e Cty State

SHERRI LL JOHNSON
Signature of Testator
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STATEMENT OF W TNESSES
(You nust use two adult w tnesses and three would be preferable.)

Each of us declare under penalty of perjury under the | aws of
the State of California that the testator signed this California
Statutory WIIl in our presence, all of us being present at the sane
time, and we now at the testator's request in the testator's
presence and in the presence of each other sign bel ow as wi tnesses,
declaring that the testator appears to be of sound m nd and under
no duress, fraud, or undue influence.

Si ghat ure

Resi dence
addr ess:

Print Nane
Her e:

Si gnat ure

Resi dence
addr ess:
Print Nane
Her e:

Si gnat ure

Resi dence
addr ess:
Print Nane
Her e:




213

CALI FORNI A STATUTORY W LL

NOTI CE TO THE PERSON WHO SICGNS THI S W LL

1. It may be in your best interests to consult with a
California | awer because this statutory will has serious |egal
effects on your famly and property.

2. This wll does not dispose of property which passes on
your death to any person by operation of |aw or by any contract.
For exanple, the will does not dispose of joint tenancy assets or
your spouse's share of community property, and it will not normally
apply to proceeds of life insurance on your life or your retirenent
pl an benefits.

3. This will is not designed to reduce death taxes or any
ot her taxes. You should discuss the tax results of your decisions
with a conpetent tax advisor.

4. You cannot change, delete, or add words to the face of
this California statutory wll. |f you do, the change or the
del eted or added words will be disregarded, and this wll may be
given effect as if the change, deletion, or addition had not been
made. You may revoke this California Statutory WIl, and you may
amend it by codicil.

5. If there is anything in this will that you do not
under st and, you should ask a |awer to explain it to you.

6. The full text of this California statutory wll, the
definitions and rules of construction, the property disposition
cl auses, and the mandatory clauses followng the end of this wll
are contained in the probate code of California.

7. The witnesses to this will should not be people who may
receive property under the wll. You should carefully read and
Fol | ow t he wi tnessing procedure described at the end of this wll.
Al of the witnesses nust watch you sign the wll.

8. You should keep this will in your safe deposit box or
ot her safe pl ace.

9. This will treats nost adopted children as if they are
natural children
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10. If you marry or divorce after you sign this will, you
shoul d make and sign a new wi l|.

11. If you have children under 21 years of age, you may w sh
to use the California Statutory WIl with trust or another type of
WII.

12. Refer to the informati on sheet which contains additional
information regarding the California probate code relating to Wlls

CALI FORNI A STATUTORY W LL

(I'nsert your name here)
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CALI FORNI A STATUTORY W LL OF

(Print your full nane here)

ARTI CLE 1
Decl ar ati on

This is ny will, and I revoke all prior wills and codicils.

ARTI CLE 2
Di sposition of My Property

2.1 PERSONAL AND HOUSEHOLD | TEMS. | give all my furniture
furni shings, household itens, and personal itens to ny spouse, if
living; otherwi se, they shall be divided equally anong nmy children
who survive ne.

2.2 CASH G FT TO A PERSON OR CHARITY. | make the follow ng cash
gift to the person or charity in the anpunt stated in words and
figures in the box which | have conpleted and signed. If | fail to

sign in the box, no gift is made. No death tax shall be paid from
this gift.

FULL NAME OF PERSON OR CHARI TY AMOUNT OF G FT $
TO RECEI VE CASH G FT
(Name only one. Please print). AMOUNT WRI TTEN OUT

DCOLLARS

Signature of Testator

SI GNATURE OF TESTATOR
2.3 ALL OTHER ASSETS ( My "RESI DUARY ESTATE"). | adopt only one
Property Disposition Clause in this paragraph 2.3 by witing ny
signature in the box next to the title of the Property Di sposition
Cause | wish to adopt. | sign in only one box. | wite the words
"not used"” in the remaining boxes. If | sign in nore than one box,
the property will be distributed as if | did not make a wll.

PROPERTY DI SPOSI TI ON CLAUSES ( Sel ect one.)

(a) TO MY SPOUSE | F LIVING
| F NOT LIVING, THEN TO
MY CHI LDREN AND THE
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DESCENDANTS OF ANY
DECEASED CHI LD

(b) TO MY CHI LDREN AND
THE DESCENDANTS OF
ANY DECEASED CHI LD.
| LEAVE NOTHI NG TO MY
SPOUSE, | F LIVING

© TO BE DI STRI BUTED AS
IF 1 DID NOT HAVE A W LL.

ARTI CLE 3
Nom nati ons of Executor and Guardi an

3.1 EXECUTOR (Nane at | east one.)
| nomnate the person or institution named in the first box of

this paragraph 3.1 to serve as executor of this wll. I f that
person or institution does not serve, then | nomnate the others to
serve in the order | list themin the other boxes.

FI RST EXECUTOR

SECOND EXECUTOR

TH RD EXECUTOR

3.2 GUARDIAN. (If you have a child under 18 years of age, you
should nane at |east one guardian of the child s person and at
| east one guardian of the child' s property. The guardian of the
child s person and the guardian of the child s property may, but
need not, be the sane. An individual can serve as guardi an of
either the person or the property, or as guardian of both. An
institution can only serve as guardian of the property.)

If the guardian is needed for a child of mne, then I nom nate
the individual naned in the first box of this paragraph 3.2 to
serve as guardian of the person of that child, and I nom nate the
i ndividual or institution named in the second box of this paragraph
3.2 to serve as guardian of the property of that child. |If that
person or institution does not serve, then the others shall serve
in the order | list themin the other boxes.
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FI RST GUARDI AN
OF THE PERSON

FI RST GUARDI AN
OF THE PROPERTY

SECOND GUARDI AN
OF THE PERSON

SECOND GUARDI AN
OF THE PROPERTY

TH RD GUARDI AN
OF THE PROPERTY

TH RD GUARDI AN
OF THE PERSON

3.3 BOND.

M/ signature in this box nmeans that a bond is not required for
any individual naned in this will as executor or guardian. If | do
not sign in this box, then a bond is required for each of these
persons as set forth in the Probate Code. (The bond provides a
fund to pay those who do not receive the share of your estate to
which they are entitled, including your creditors, because of
i nproper performance of duties of the executor or guardian. Bond
prem uns are paid out of your estate.)

| sign ny nane to this California Statutory WIIl on
at , ,
Dat e Gty State

Ol GNATURE O THE TESTATOR

STATEMENT OF W TNESSES
(You nust use two adult w tnesses and three woul d be preferable.)
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Each of us declare under penalty of perjury under the | aws of
the State of California that the testator signed this California
Statutory WIIl in our presence, all of us being present at the sane
time, and we now at the testator's request in the testator's
presence and in the presence of each other sign bel ow as witnesses,
declaring that the testator appears to be of sound m nd and under
no duress, fraud, or undue influence.

Si gnat ure

Resi dence
addr ess:
Print Nane
Her e:

Si gnhat ure

Resi dence
addr ess:
Print Nane
Her e:

Si gnhat ure

Resi dence
addr ess:

Print Nane
Her e:
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SAMPLE POUR- OVER W LL FOR SPOUSE PUTTI NG | NTO
A REVOCABLE TRUST ANY PROPERTY NOT INIT

LAST WLL AND TESTAMENT
( POUR- OVER W LL)
OF

AGNES M LI CENT HOMARD

I, AGNES M LI CENT HOMRD , a resident of VENDOCI NO
County, CALIFORNIA , declare this to be my LAST WLL AND
TESTAMENT.

Paragraph One: | revoke all wills and codicils that | have

previ ously made.

Par agr aph Two: | am married to JASON HOWARD and all

references in this will to ny spouse are to JASON HOMRD

| have the follow ng children: FELICI TY HOMRD, ALLEN HOMRD and

ALI CE HOMRD. The terns "ny child" and "ny children” as used in

this will shall include any other children born to or adopted by
ne.

Paragraph Three: | confirmto ny spouse full interest in our
community and marital property.

Paragraph Four: | give ny entire estate, including all of ny
real and personal property to the trustee then in office under the

trust designated as the HOMRD REVOCABLE TRUST of which

AGNES M LI CENT HOMRD AND JASON HOWARD are grantors and

AGNES M LI CENT HOMRD AND JASON HOWARD were designated as

trust ees. | direct that ny entire estate shall be added to,
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adm ni stered, and distributed as part of that trust, according to
the ternms of the trust and any anendnent made to it before ny
death. To the extent permtted by law it is not ny intention to
Create a separate trust by this will or to subject the trust or the
property added to it to the jurisdiction of the probate court.

Par agraph Five: If the disposition in Paragraph Four is
i noperative or is invalid for any reason, or if the trust referred
to in Paragraph Four fails or is revoked, | incorporate here by
reference the ternms of the trust, as originally executed w thout
giving effect to any anendnents nmade subsequently, and | bequeath
and devise ny entire estate to the trustee naned in the trust as
trustee to be held, admnistered and distributed as provided in
this instrunent.

Par agraph Six: Except as provided in this wll, | have
intentionally omtted to provide herein for any of nmy heirs living
at the date of ny death.

Par agraph Seven: If any beneficiary under this wll in any
manner, directly or indirectly, contests or attacks this wll or
any of its provisions, any share or interest in ny estate given to
that contesting beneficiary under this will is revoked and shall be
di sposed in the sane manner provided herein as if that contesting
beneficiary had predeceased ne w t hout issue.

Paragraph Eight: | nom nate JASON HOMRD

as executor of ny estate to serve without bond. |If for any reason,

JASON HOMNRD
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shall fail to qualify or cease to act as ny executor, then |

noni nat e FELI Gl TY HOMRD

as alternate executor of ny estate to serve without bond. The term
"executor" as wused in this wll shall include any personal
representative of ny estate.

Par agr aph Ni ne: | direct that all inheritance, estate, or
other death taxes that may by reason of ny death be attributable to
my probate estate or any portion of it, including any property
recei ved by any person as a famly all owance or honestead, shall be
paid by ny executor fromthe residue of nmy estate di sposed by this
wll, wthout adjustnment anong the residuary beneficiaries, and
shall not be charged against or collected fromany beneficiary of
nmy probate estate.

Paragraph Ten: | grant ny executor the follow ng powers under
the terms of this wll:

1. To retain any such property wthout regard to the
proportion such property or simlarly held property nmay bear to the
entire anmount held and whether or not the sanme is of the class in
which fiduciaries are authorized by law or any rule of court to
i nvest funds.

2. To sell any such property upon such terns and conditions
as may be deened proper at either public or private sale, either
for credit for such period of tine as nay be deened proper or for
cash and with or wthout security, and the purchaser of such

property shall have no obligation to see to the use or application
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of the proceeds of sale. To exchange, |ease, sublease, nortgage,
pl edge or ot herw se encunber any such property upon such terns and
conditions as may be deenmed advisable. To grant options for any of
the foregoing and to nake any | ease or subl ease, including any oil,
gas or mneral lease, for such period of time and to include
therein any covenants or options for renewal as nmay be deened
proper without regard to the duration of any trust, subject only to
such confirmation of court as may be required by | aw.

3. To invest and reinvest and to acquire by exchange
property of any character, foreign or donestic, or interests or
participations therein, including by way of illustration but not of
limtation, real property, nortgages, bonds, notes, debentures,
certificates of deposit, capital, comopn and preferred stocks, and
shares or interests in investnent trusts, nutual funds or common
trust funds, without regard to the proportion any such property or
simlar property held may bear to the entire amount held and
whet her or not the sanme is of the class in which fiduciaries are
authorized by law or any rule of court to invest funds.

4. To hold any personal property in any state; to register
and hold any property of any kind, whether real or personal, at any
time held hereunder in the nane of a nom nee or nom nees; and to
t ake and keep any stocks, bonds or other security unregistered or
in such condition as to pass by delivery.

5. To enploy in the exercise of absolute discretion

i nvest nent counsel, accountants, depositaries, custodians, brokers,
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attorneys and agents, irrespective of whether any person so
enpl oyed shall be a fiduciary hereunder or a firmor corporation in
whi ch a fiduciary hereunder shall have an interest and to pay them
t he usual conpensation for their services out of the principal or
income of the property held hereunder in addition to and w thout
dimnution of or charging the sanme against the comm ssions or
conpensation of any fiduciary hereunder, and any fiduciary who
shall be a partner in any such firmshall neverthel ess be entitled
to receive his share as part of the conpensation paid to such firm

6. To continue the operation of any business belonging to ny
estate for such tinme and in such manner as ny executor may deem
advi sabl e and for the best interests of ny estate, or to sell and
liquidate the business at such time and on such terns as ny
executor may deem advisable and for the best interests of ny
estate. Any such operation, sale, or liquidation by ny executor,
in good faith, shall be at the risk of my estate and w thout
l[iability on the part of ny executor for the resulting | osses.

Par agraph El even: This Last WII and Testanent shall be
construed, regulated, and governed in all respects not only as to
admnistration but also as to its validity and effect by the | ans

of the State of CALI FORNI A

Par agr aph Twel ve: As used in this wll, the term "issue"
shall refer to lineal descendants of all degrees, and the terns
"child,"” "children,” and "issue" shall include adopted persons.

Par agraph Thirteen: This Last WII and Testanent has been
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executed in duplicate. Upon ny death, either duplicate original
will may be offered for probate. |If upon ny death the will in ny
possession cannot be found, it is not to be presumed that |
destroyed or revoked the wll.

Par agraph Fourteen: If at ny death any of ny children is a

m nor, | nom nate my brother, HAROLD LYDON CRI ER

as guardian of both the person and estate of ny mnor child to

serve without bond. |If for any reason HAROLD LYDON CRI ER

shall fail to qualify or cease to act as such guardian, then |

nom nat e nmy sister, HELEN FAYE MASON as alternate

guardian to serve w thout bond.

| subscribe ny name to this will on this date January 15,

2002 at Uki ah, California

AGNES M LI CENT HOMARD

On the date last witten above, AGNES M LI CENT HOWARD

declared to us the undersigned that the foregoing instrunent
consisting of six (6) pages including the page signed by us as
Wi tnesses, was the testator's LAST WLL AND TESTAMENT and request ed
us to act as witnesses to it. The testator thereupon signed the
will in our presence, all of us being present at the sane tinme. W
now at the testator's request in the testator's presence and in the

presence of each other subscribe our nanes as w t nesses.

Resi di ng at
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Resi di ng at

Resi di ng at

STATE COF

COUNTY OF

On , before ne,

personal | y appeared

(Narme(s) of Signer(s)) personally known

to me or proved to ne on the basis of satisfactory evidence to be
the person(s) whose nane(s) is/are subscribed to the wthin
i nstrument and acknow edged to ne that he/she/they executed the
same in his/her/their authorized capacity(ies), and that by
hi s/ her/their signature(s) on the instrunment the person(s), or the
entity upon behalf of which the person(s) acted, executed the
i nstrunent.

W TNESS My HAND AND OFFI Cl AL SEAL.
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LAST WLL AND TESTAMENT
( POUR- OVER W LL)

OF
, , a resident of
County, , declare this to be ny
LAST WLL AND TESTANMENT.
Paragraph One: | revoke all wills and codicils that | have
previ ously made.
Paragraph Two: | ammarried to and al

references in this will to nmy spouse are to

| have the follow ng children

The ternms "ny child" and "ny children" as used

inthis will shall include any other children born to or adopted by
ne.

Paragraph Three: | confirmto nmy spouse full interest in our
community and marital property.

Paragraph Four: | give ny entire estate, including all of ny
real and personal property to the trustee then in office under the

trust designated as the of which
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are grantors

and wer e

designated as trustees. | direct that ny entire estate shall be
added to, admnistered, and distributed as part of that trust,
according to the terns of the trust and any amendnent made to it
before ny death. To the extent permtted by law it is not ny
intention to create a separate trust by this will or to subject the
trust or the property added to it to the jurisdiction of the
probate court.

Par agraph Five: If the disposition in Paragraph Four is
i noperative or is invalid for any reason, or if the trust referred
to in Paragraph Four fails or is revoked, | incorporate here by
reference the ternms of the trust, as originally executed w thout
giving effect to any anendnents nade subsequently, and | bequeath
and devise ny entire estate to the trustee naned in the trust as
trustee to be held, admnistered and distributed as provided in
this instrunent.

Paragraph Six: Except as provided in this wll, | have
intentionally omtted to provide herein for any of nmy heirs living

at the date of ny death.
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Par agraph Seven: If any beneficiary under this will in any
manner, directly or indirectly, contests or attacks this wll or
any of its provisions, any share or interest in ny estate given to
that contesting beneficiary under this will is revoked and shall be
di sposed in the sane manner provided herein as if that contesting
beneficiary had predeceased ne w t hout issue.

Paragraph Eight: | nom nate

as executor of ny estate to serve without bond. |If for any reason,

shall fail to qualify or cease to act as ny executor, then |

noni nat e

as alternate executor of ny estate to serve without bond. The term
"executor" as wused in this wll shall include any personal
representative of ny estate.

Par agr aph Ni ne: | direct that all inheritance, estate, or
other death taxes that may by reason of ny death be attributable to
my probate estate or any portion of it, including any property
recei ved by any person as a famly all owance or honestead, shall be
paid by ny executor fromthe residue of nmy estate di sposed by this

wll, wthout adjustnment anong the residuary beneficiaries, and
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shall not be charged against or collected fromany beneficiary of
nmy probate estate.

Paragraph Ten: | grant ny executor the follow ng powers under
the terms of this wll:

1. To retain any such property wthout regard to the
proportion such property or simlarly held property nmay bear to the
entire anmount held and whether or not the sanme is of the class in
which fiduciaries are authorized by law or any rule of court to
i nvest funds.

2. To sell any such property upon such terns and conditions
as may be deened proper at either public or private sale, either
for credit for such period of tine as nay be deened proper or for
cash and with or wthout security, and the purchaser of such
property shall have no obligation to see to the use or application
of the proceeds of sale. To exchange, |ease, sublease, nortgage,
pl edge or ot herw se encunber any such property upon such terns and
conditions as may be deenmed advisable. To grant options for any of
the foregoing and to nake any | ease or subl ease, including any oil,
gas or mneral lease, for such period of time and to include

therein any covenants or options for renewal as may be deened
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proper without regard to the duration of any trust, subject only to
such confirmation of court as may be required by | aw.

3. To invest and reinvest and to acquire by exchange
property of any character, foreign or donestic, or interests or
participations therein, including by way of illustration but not of
limtation, real property, nortgages, bonds, notes, debentures,
certificates of deposit, capital, comopn and preferred stocks, and
shares or interests in investnent trusts, nutual funds or common
trust funds, without regard to the proportion any such property or
simlar property held may bear to the entire amount held and
whet her or not the sanme is of the class in which fiduciaries are
authorized by law or any rule of court to invest funds.

4. To hold any personal property in any state; to register
and hold any property of any kind, whether real or personal, at any
time held hereunder in the nane of a nom nee or nom nees; and to
t ake and keep any stocks, bonds or other security unregistered or
in such condition as to pass by delivery.

5. To enploy in the exercise of absolute discretion
i nvest nent counsel, accountants, depositaries, custodians, brokers,

attorneys and agents, irrespective of whether any person so
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enpl oyed shall be a fiduciary hereunder or a firmor corporation in
whi ch a fiduciary hereunder shall have an interest and to pay them
t he usual conpensation for their services out of the principal or
income of the property held hereunder in addition to and w thout
dimnution of or charging the sane against the comm ssions or
conpensation of any fiduciary hereunder, and any fiduciary who
shall be a partner in any such firmshall neverthel ess be entitled
to receive his share as part of the conpensation paid to such firm

6. To continue the operation of any business belonging to ny
estate for such tinme and in such manner as ny executor may deem
advi sabl e and for the best interests of ny estate, or to sell and
liquidate the business at such time and on such terns as ny
executor may deem advisable and for the best interests of ny
estate. Any such operation, sale, or liquidation by ny executor,
in good faith, shall be at the risk of my estate and wthout
l[iability on the part of ny executor for the resulting | osses.

Par agraph El even: This Last WII and Testanent shall be
construed, regulated, and governed in all respects not only as to
admnistration but also as to its validity and effect by the | ans

of the State of
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Par agr aph Twel ve: As used in this wll, the term "issue"
shall refer to lineal descendants of all degrees, and the terns
"child,” "children,"” and "issue" shall include adopted persons.

Par agraph Thirteen: This Last WII and Testanent has been
executed in duplicate. Upon ny death, either duplicate original
will may be offered for probate. |If upon ny death the will in ny
possession cannot be found, it is not to be presumed that |
destroyed or revoked the wll.

Par agraph Fourteen: If at ny death any of ny children is a

m nor, | nom nate as

guardi an of both the person and estate of my mnor child to serve

wi thout bond. [If for any reason shal |

fail to qualify or cease to act as such guardian, then | nom nate

as alternate guardian to

serve w t hout bond.

| subscribe ny nane to this will on this date

at

Attestation
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On the date last witten above,
declared to us the undersigned that the foregoing instrunent
consi sting of ( ) pages including the page signed by us as
Wi tnesses, was the testator's LAST WLL AND TESTAMENT and request ed
us to act as witnesses to it. The testator thereupon signed the
will in our presence, all of us being present at the sane tinme. W
now at the testator's request in the testator's presence and in the
presence of each other subscribe our nanes as w t nesses.

Resi di ng at

Resi di ng at

Resi di ng at

STATE OF
COUNTY OF

On , before e,

personal | y appeared

(Narme(s) of Signer(s)) personally known to
me or proved to nme on the basis of satisfactory evidence to be the
person(s) whose nane(s) is/are subscribed to the within instrunent
and acknowl edged to ne that he/she/they executed the sane in
hi s/her/their authorized capacity(ies), and that by his/her/their
signature(s) on the instrument the person(s), or the entity upon
behal f of which the person(s) acted, executed the instrunent.
W TNESS My HAND AND OFFI Cl AL SEAL
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SAMPLE POUR- OVER W LL FOR HUSBAND PUTTI NG
| NTO H S REVOCABLE TRUST ANY PROPERTY NOT
PREVI QUSLY PLACED INTO I T
LAST WLL AND TESTAMENT
( SPOUSAL POUR- OVER W LL)

OF

JASON HOMARD

I, JASON HOMNARD , a resident of VENDOCI NO
County, CALIFORNIA , declare this to be my LAST WLL AND
TESTAMENT.

Paragraph One: | revoke all wills and codicils that | have
previ ously made.

Paragraph Two: | amnmarried to AGNES M LI CENT HOMRD  and
all references in this wll to ny wife are to her. | have the

followng children: _FELICATY HOMRD, ALLEN HOMRD and ALI CE HOMRD

The terns "ny child" and "ny children" as used in this will shal
i nclude any other children born to or adopted by ne.
Par agraph Three: | confirmto ny wife her interest in our
community and marital property.
Paragraph Four: | give ny entire estate, including all of ny

real and personal property to the trustee then in office under the
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trust designated as the HOMRD REVOCABLE TRUST of which _

AGNES M LI CENT HOMRD AND JASON HOMNRD are grantors and AGNES

M LI CENT HOMRD AND JASON HOMRD wer e designated as trustees.

| direct that ny entire estate shall be added to, adm nistered, and
distributed as part of that trust, according to the terns of the
trust and any anendnent nmade to it before ny death. To the extent
permtted by lawit is not ny intention to create a separate trust
by this will or to subject the trust or the property added to it to
the jurisdiction of the probate court.

Par agraph Five: If the disposition in Paragraph Four is
i noperative or is invalid for any reason, or if the trust referred
to in Paragraph Four fails or is revoked, | incorporate here by
reference the ternms of the trust, as originally executed w thout
giving effect to any anendnents nade subsequently, and | bequeath
and devise ny entire estate to the trustee naned in the trust as
trustee to be held, admnistered and distributed as provided in
this instrunent.

Paragraph Six: Except as provided in this wll, | have
intentionally omtted to provide herein for any of nmy heirs living

at the date of ny death.
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Par agraph Seven: If any beneficiary under this will in any
manner, directly or indirectly, contests or attacks this wll or
any of its provisions, any share or interest in ny estate given to
that contesting beneficiary under this will is revoked and shall be
di sposed of in the sane manner provided herein as if that
contesting beneficiary had predeceased ne w thout issue.

Paragraph Eight: | nom nate AGNES M LLI CENT HOMRD

as executor of ny estate to serve without bond. |If for any reason

AGNES M LLI CENT HOMNRD

shall fail to qualify or cease to act as ny executor, then

noni nat e FELI C TY HOMRD

as alternate executor of ny estate to serve without bond. The term
"executor" as wused in this wll shall include any personal
representative of ny estate.

Par agr aph Ni ne: | direct that all inheritance, estate, or
other death taxes that may by reason of ny death be attributable to
my probate estate or any portion of it, including any property
recei ved by any person as a famly all owance or honestead, shall be
paid by ny executor fromthe residue of nmy estate di sposed by this

wll, wthout adjustnment anong the residuary beneficiaries, and
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shall not be charged against or collected fromany beneficiary of
nmy probate estate.

Paragraph Ten: | grant ny executor the follow ng powers under
the terms of this wll:

1. To retain any such property wthout regard to the
proportion such property or simlarly held property nmay bear to the
entire anmount held and whether or not the sanme is of the class in
which fiduciaries are authorized by law or any rule of court to
i nvest funds.

2. To sell any such property upon such terns and conditions
as may be deened proper at either public or private sale, either
for credit for such period of tine as nay be deened proper or for
cash and with or wthout security, and the purchaser of such
property shall have no obligation to see to the use or application
of the proceeds of sale. To exchange, |ease, sublease, nortgage,
pl edge or ot herw se encunber any such property upon such terns and
conditions as may be deenmed advisable. To grant options for any of
the foregoing and to nake any | ease or subl ease, including any oil,
gas or mneral lease, for such period of time and to include

therein any covenants or options for renewal as may be deened
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proper without regard to the duration of any trust, subject only to
such confirmation of court as may be required by | aw.

3. To invest and reinvest and to acquire by exchange
property of any character, foreign or donestic, or interests or
participations therein, including by way of illustration but not of
limtation, real property, nortgages, bonds, notes, debentures,
certificates of deposit, capital, comopn and preferred stocks, and
shares or interests in investnent trusts, nutual funds or common
trust funds, without regard to the proportion any such property or
simlar property held may bear to the entire amount held and
whet her or not the sanme is of the class in which fiduciaries are
authorized by law or any rule of court to invest funds.

4. To hold any personal property in any state; to register
and hold any property of any kind, whether real or personal, at any
time held hereunder in the nane of a nom nee or nom nees; and to
t ake and keep any stocks, bonds or other security unregistered or
in such condition as to pass by delivery.

5. To enploy in the exercise of absolute discretion
i nvest nent counsel, accountants, depositaries, custodians, brokers,

attorneys and agents, irrespective of whether any person so
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enpl oyed shall be a fiduciary hereunder or a firmor corporation in
whi ch a fiduciary hereunder shall have an interest and to pay them
t he usual conpensation for their services out of the principal or
income of the property held hereunder in addition to and w thout
dimnution of or charging the sane against the comm ssions or
conpensation of any fiduciary hereunder, and any fiduciary who
shall be a partner in any such firmshall neverthel ess be entitled
to receive his share as part of the conpensation paid to such firm

6. To continue the operation of any business belonging to ny
estate for such tinme and in such manner as ny executor may deem
advi sabl e and for the best interests of ny estate, or to sell and
liquidate the business at such time and on such terns as ny
Executor may deem advisable and for the best interests of ny
estate. Any such operation, sale, or liquidation by ny executor,
in good faith, shall be at the risk of my estate and wthout
l[iability on the part of ny executor for the resulting | osses.

Par agraph El even: This Last WII and Testanent shall be
construed, regulated, and governed in all respects not only as to
admnistration but also as to its validity and effect by the | ans

of the State of _CALI FORNI A
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Par agr aph Twel ve: As used in this wll, the term "issue"
shall refer to lineal descendants of all degrees, and the terns
"child,” "children,"” and "issue" shall include adopted persons.

Par agraph Thirteen: This Last WII and Testanent has been
executed in duplicate. Upon ny death either duplicate original
will may be offered for probate. |If upon ny death the will in ny
possession cannot be found, it is not to be presumed that |
destroyed or revoked the wll.

Par agraph Fourteen: |f ny spouse does not survive ne and at

my death any of ny children is a mnor, | then nom nate ny

father, PATRI CK JAMES HOMRD as the guardian of both the
person and the estate of nmy mnor child or children to serve

wi thout bond. If for any reason PATRI CK JAMES HOMNRD

shall fail to qualify or cease to act as such guardi an, then

| nom nate ny brother, THOVAS CALVI N HOMRD as

alternate guardian to serve w thout bond.

| subscribe ny name to this will on this date January 15,

2002 at Uki ah, California

JASON HOWARD
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On the date last witten above, JASON HOMRD

declared to us the undersigned that the foregoing instrunent
consisting of six (6) pages including the page signed by us as
Wi tnesses, was the testator's LAST WLL AND TESTAMENT and request ed
us to act as witnesses to it. The testator thereupon signed the
will in our presence, all of us being present at the sane tin