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CHAPTER 7 BANKRUPTCY
INTRODUCTION

This volune, one of a conpendium is freestanding, dealing
with a specific legal discipline "Chapter 7 Bankruptcy." This
volume was witten, as were the other works, to help the user
better understand this area of the law. The concept behind this
series was to devel op a set of specialized books designed to serve
as a practical guide to specific disciplines in the | aw

This volunme deals with Chapter 7 bankruptcy. It was witten to
give an attorney or business person all the information needed to
begi n the bankruptcy process. The book contains the appropriate
filing forns for Chapter 7 bankruptcy wth detailed instructions
and exanples for their conpletion. The | aw on bankruptcy is covered
as it now relates to exenptions and di schargeabl e debts. |ssues
that may require consultation with an attorney who specializes in
bankruptcy are stated so that the user can verify current law. In
many cases this book can be used with no nore outside assistance
than verification that exenptions have not changed.

This volune explains Chapter 7 bankruptcy procedure and
i ncludes sanple notions for special relief (such as |ien avoi dance)
redenption, ratification or reopening the estate. After reading
this book a fewtimes and foll ow ng the guidelines contained herein
to verify current exenptions under state |law, the reader should

have no difficulty in applying this book to bankruptcy action.
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The book is wuser-friendly as possible. In addition, the
bankruptcy court has as its stated objective the goal of hel ping
debtors begin anew. There are no honest m stakes that are not

correctabl e before the final discharge in the case.
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2005 BANKRUPTCY REFORM ACT

Effecti ve on Cctober 19, 2005, the 2005 Bankruptcy Reform Act
becane effective. This was the nost sweepi ng change i n Bankruptcy
Law ever undertaken. It changed the rights of debtors that were in
place from virtually the founding of this country. Below is a
system c di scussion of the inportant aspects of the 2005 Bankruptcy
Act from which n ow serve as the basis from which all of the
bankruptcy law wll derive. Understanding these changes on a
conceptual level is paranount to understandi ng how t he bankruptcy
law wi Il for the foreseeabl e operate.

1. CREDIT COUNSELING REQUIREMENT

For the first time, debtors are now required to seek credit
counseling as a precondition for filing a bankruptcy petition be it
chapter 7 or Chapter 13. Before filing a bankruptcy petition, the
potential debtors are now required within 180 days preceding the
filing to have received an individual or group “briefing” for
credit counseling that assists the individual in performng a
budget anal ysis. 8109(h) The credit counseling nay be by tel ephone

and I nternet briefings.

To prove that the counseling had occurred, the debtor nust
file with the Court a certificate froman approved nonprofit budget
and credit counseling agency describing the services provided to

the debtor along wwth a copy of the debt repaynent plan, if any.
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8521(b). The Bankruptcy |law now requires that the CGredit Counseling
Agency provide adequate counseling with respect to a client's
credit problens including analysis of such client's current
financial condition, factors that caused such financial condition,

and how the client can develop a plan to respond to the problens.

§527 §528.

Only certificates from those credit counseling agencies
approved by the US Attorney and listed by the clerk of the
Bankruptcy Court will be accepted by the Bankruptcy Courts. 8109(h)

§ 111.

The official standard for the approval of the credit reporting
agency is that provides qualified counselors, safeguards client
funds (audits and bondi ng), provides adequate counseling for credit
probl ens, and “deal s responsibly and effectively with other natters
relating to the quality, effectiveness, and financial security of
the services it provides.” The agency nust have an independent
board of directors, charge a reasonable fee and provi de services

“W thout regard to ability to pay the fee.”

In the event that after the credit counseling a proposed
debtor decides not to file for bankruptcy relief, then the credit
counseling agency is specifically barred fromreporting to a credit
reporting agency that a debtor has received or sought instruction.
This is to protect the person’s privacy and seek nore use of credit

counsel i ng services.
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11. NEW DUTIES IMPOSED OF DEBTORS” ATTORNEYS

A_. REQUIREMENT FOR WRITTEN CONTRACT

The Bankruptcy Act inposes now disclosure rules on attorneys
representing consunmer debtors. Under the 2005 Act attorneys
representing consuner Debtors for pay would fall in the category of
“Debt Relief Agencies” as contrasted with “Credit Counseling
Agenci es” di scussed above. Debt relief Agencies include anyone
other than a credit counseling agency who provides “bankruptcy
assi stance to assisted persons” by definition assisted persons are

consumer debtors having | ess than $150, 000 i n nonexenpt property.

The Debt Relief Agency which includes the debtor’s attorney

woul d be subject to sanctions if it:

1. fails to nmeet new disclosure and record keepi ng
requi renents for Debt Relief Agencies;

2. fails to conply with advertising requirenents;

3. fails to perform any service that it contracted to
perform

4. files a docunent that with the exercise of reasonable

care it should have known was untrue and m sl eadi ng; or

5. directly or indirectly msrepresents to a client or
prospective client the services it provides OR the
benefits and risks of bankruptcy. 8526

The Act requires that the Debt Relief Agency and Debtor’s

Attorney execute a witten contract with the debtor within five (5)
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busi ness days after the first date on which any bankruptcy
assi stance services were rendered prior to filing a petition. The
witten contract wwth the client nust explain the services that
wi Il be provided, fees and charges, and the terns of paynent and

the client nust be given a fully executed copy of the contract.

B. NEW REQUIREMENT FOR VERIFICATION OF FACTS

Debtor’s Attorney will now under the Reform Act face personal

l[iability on a nunber of new factual situations such as:

1. If the trustee files a 707(b) nmotion for dismssal or
conversion which is then granted, and the Court finds that the
attorney for the debtor violated rule FRBP 9011 by filing the
petition, then the Court may order the attorney to reinburse the
trustee for all reasonable costs in prosecuting the notion.

§707(b) (4) (A

2. If the court onits own notion finds that the attorney for
the debtor violated FRBP rule 9011, the Court, my assess an

appropriate civil penalty against the attorney. 8707(b)(4)(B)

Under FRBP 9011, the signature of an attorney on a petition,
pl eading, or witten notion is now taken to nean that the attorney
has performed a reasonable investigation into the circunstances
that gave rise to the petition, pleading, or witten notion and
determ ned that the petition, pleading, or witten notion beyond

that of sinply relying on the statenents of the debtor. Now the
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petition is being based solely upon the belief of the debtor’s
attorney that it is well grounded in fact and is warranted by
existing law or a good faith argunent for the extension,
nmodi fication, or reversal of existing |aw and does not constitute
an abuse. Now the attorney’'s signature on a pleading is a
conclusive certification that the attorney has no know edge after
an inquiry that the information contained in the schedules is

incorrect. 8707(b)(4)(D

As such it the attorney the attorney becones personally |iable
for damages and sancti ons when he has been msled by his client to
the extent that he could have discovered the fal sehoods had he
investigated. There is no longer a good faith defense for a false
petition rather the attorney nmust now actively prove that he could
not have di scovered the fal sehood with normal diligence as set by

the court.

C. PROHIBITED ADVICE

The Reform Act prohibits the debtor’s attorney anong others
from going out and incurring nore debt before filing bankruptcy.
This has been a running sore point with credit card agencies for
decades where shortly before filing a debtor went on a spending
spree. The question to be determned in future case law is the

extent which this prohibition can be enforced.

| t has been asserted that the provision nmay Dbe
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unconstitutional as an interference with the right of counsel as
sone advice in that area mght be perfectly |egal and enforceable.
For exanple, an attorney mght advise a client to sell a |uxury
vehicle and use the proceeds to pay off | oans, and with the
remai ni ng proceeds out down a down paynent on a reasonable famly
car which would be paid 100% under the new Ch 13 provisions. This
advice though totally legal and beneficial to both the creditors

and debtor would be in technical violation of the Act § 526(a)(4)

Conmon sense would seemto dictate that | egal advice intended
to marshall and streamline an estate rather than to create new
debts will continue to be protected. Care, however, nust be taken
to assure when property or debts are transmuted fromunprotected to
protected that the proper holding periods are maintained before the
filing of the petition. These periods have been extended, in sone

cases, years |onger

I11. MULTIPLE FILINGS NO LONGER PERMITTED

The Reform Act has increased the nunber of years after a Ch 7
case that an individual nust wait before filing another Ch 7 case
has been increased fromsix years to eight years. 8 727(A)(8). This
was a major victory for credit card conpani es which sought a | onger
period before debtors could again file another bankruptcy petition.
Credit Card conpanies, in reality, view a person who filed for
bankruptcy a better risk in many situations than a person who had

not filed for bankruptcy protection because they are barred from
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filing again, now for eight years. So for this period they can be
forced by law to continue to pay their debts and they have little
options whereas a debtor who never filed bankruptcy could al ways

try to do so.

Anot her change in the act is that a debtor may no | onger
receive a discharge in a Ch 13 case if they received a discharge in
a case filed under chapters 7, 11, or 12 during the 4-year period
preceding the date of the order for relief in the Ch 13 case. This
was once known fallaciously as a Chapter 20 petition or s SUPER
DI SCHARGE. In the sane view, a debtor nmay no |onger receive a
di scharge in a Ch 13 case if they received a discharge in a case
filed under chapter 13 during the 2-year period preceding the date
of the order for relief in the Chapter 13 case. 81328(f) These
changes are inportant because they prevent a debtor fromusing a
Chapter 7 filed after a Chapter 13 case has closed to elimnate
unsecured debt not discharged in the Chapter 13 case. This was once
a very popul ar means to avoid such debts and was on its face
contrary to the intent of the bankruptcy code. It was a testanent
to the slowness of Congress that it took decades of debate before

t he Chapter 20 was abol i shed.

IV. NEW NOTICE TO CREDITORS REQUIREMENT

To hel p assure that creditors get their proper notice, the Act

requires that if wthin 90 days before the filing date, a creditor
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had supplied the debtor in two (2) or nore conmrunications with
t he account nunmber and address at which such creditor requests to
receive correspondence, then any required notice including the
notice of filing and of the automatic stay nust be sent to that
address along with the account nunber. This hel ps define where a
notice is to be sent for the purpose of starting a valid creditor

claimperiod to run 8342(c)(2)

When a creditor files with the bankruptcy court a notice of
address, then any notice required to be provided by the court to
the creditor shall be sent to that address unless the creditor
files wth the court and serves on a Ch 7 or Ch 13 debtor notice of

a different address. 8342(e)&(f)

If a notice is not sent to the designated address, it is not
effective notice until brought to the attention of such creditor.
If a creditor designates a person or division to be responsible for
recei ving bankruptcy notices, and establishes reasonabl e procedures
so that notices are delivered to them then a notice has been
brought to the attention of the creditor when it is received by the

desi gnat ed person or division. 8342(Qg) (1)

V. AUTOMATIC STAY RULES
A_. AUTOMATIC STAY LIFTING

The Reform Act nmade several changes in how the automatic stay

is handl ed and when it can be lifted for instance:
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1. Under the prior law, lifting the automatic stay required
an affirmative act by the Court to lift it. As such, it
required a notion to stay, a hearing and then an order.
Now the stay will automatically be lifted sixty (60)
days following a notion to stay, if no decision has been
made by the Court on a request to |lift the stay and
it has not been extended by agreenent or for by the Court
for good cause. This inposes an affirmative duty on the
court to tinmely process the such petitions or the debtor
| oses the protection of the stay. This raises the
constitutional argunment of due process if a stay is
lifted sinply because the court did not get around to
hearing the nerits of the nmotion. In such an event, an
appel l ate court could find the lifting of the stay under
t hat circunstance was a denial of due process and thus
unconsti tuti onal

2. Under 8362(c)(3) & 8362(c)(4),absent clear and
convincing evidence to the contrary, a new bankruptcy
petition is presunptively not filed in good faith as to
all creditors if:

(A) the debtor had filed a Ch 7, 11, or 13 case is
filed wwthin one year of the dismssal of a prior
case, other than a case refiled under 707(b) - the
medi an i nconme bankruptcy “abuse” section. In which
case, the stay wll be automatically lifted on the
30" day after the filing date. On the notion of a
party in interest, the court may extend the stay as
to any or all creditors, subject to conditions or
limtations, if the party denonstrates that the
current filing is in good faith as to the creditors
to be stayed. 8362(c)(3)

(B) the debtor had two or nore Ch 7, 11, or 13 cases
had been pending within one year of the filing date
of the current case, except for a case refil ed under
707(b) — the nedian incone bankruptcy “abuse”
section. In which case, the autonmatic stay does
not go into effect when the current case is fil ed.
Wthin 30 days after filing the court may order the
stay to take effect as to any or all creditors
subject to conditions or limtations, if the party
denmonstrates that the current filing is in good
faith as to the creditors to be stayed. § 362(c)(4)

The purpose of these sections is to prevent a debtor from
refiling wwthin a year after dismssal, even if a 8109(g) 180 day

restriction is not in effect. It thus is critical for debtors who
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have filed previously to coordinate their initial filing to assure

that their petitions wll not be automatically vacated.

B. AUTOMATIC STAY ON REAL PROPERTY

A debtor attenpting to use the automatic stay to defraud
creditors may be barred from receiving protection under an
automatic stay for up to two years. Under the Reform Act, if the
court finds that a Debtor filed a petition to delay, hinder, and
defraud creditors through a schene to transfer real property
w t hout the consent of a secured creditor or court approval, or
through filing nmultiple bankruptcy cases affecting the sane real
property, then the Court may Order that the Relief from Stay remain
binding in any case filed by the Debtor over the next two years. A
debtor may, within 30 days of filing a subsequent case, nove for
relief fromsuch order based upon changed circunstances or for good

cause shown. 8362(d) (4)

If such an Order is in effect, the Act provides that in a
subsequent case filed during the 2-year period there is no stay to
prevent enforcenent of any |lien against, or security interest in,

the real property. 8362(b)(20)

Simlarly, the Act provides that there is no stay to prevent
enforcenent of any lien against, or security interest in, real
property where the person filing a petitionis ineligible to be a

Debt or because within 180 days a previous case was dism ssed by the
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court for willful failure to abide by orders of the court or to
appear, or within 180 days the debtor requested and obtained the
voluntary dismssal of the case followwing the filing of a notion
for relief from stay, or the subsequent case was filed in
violation of an order prohibiting the petitioner from being a

debtor in the case. 8362(b)(21)

C. AUTOMATIC STAY ON SUPPORT OBLIGATIONS

The Reform Act did not change the automatic stay for
voluntary and involuntary wage and other incone deductions for
domestic support obligations. Likew se, the automatic stay will not

stay the comencenent or continuation of a proceeding to

1. establish paternity; to order or nodify donestic support
obl i gati ons;

2. concerning child custody or visitation;

3. for the dissolution of a marriage, except determ nation
of division of property of the estate; regarding donestic
vi ol ence;

4. to collect a donestic support obligation from property
that is not property of the estate;

5. to withhold income, under a nonbankruptcy order or
statute, that is property of the estate or the debtor for
paynment of a donestic support obligation;

6. under the SSA to wthhold, suspend, or restrict a
driver's, professional (physician, attorney, etc.),
occupational, or recreational |icense;

7. under the SSA to reporting overdue support owed by a
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parent to a consuner reporting agency; or
8. to intercept a tax refund; or to enforce a nedical
obligation under the SSA 8362(b)(2)

The bankruptcy |aw defines Donestic Support Cbligations as
debt s under non bankruptcy |aw owed to a spouse, fornmer spouse, or
child of the debtor or such child s parent, I|egal guardian,
responsible relative, or governnmental wunit in the nature of
al i nrony, maintenance, or support w thout regard to whether such
debt is expressly so designated, and not assigned to a non
governnental entity, unless assigned voluntarily for the purpose of

collecting the debt. 8101(14A)

V1. MEANS TESTING FOR CHAPTER 7 ELIGIBILITY

The feature of the Reform Act is the “neans test.” For the
time in history, a debtor can only file a Chapter 7 bankruptcy
petition if the debtor passes a nmeans test. The test is designed to
prove to the court that the debtor is so poor that it is unlikely
that the debtor could make even margi nal paynents to the creditors.
If the neans test shows that the debtor is able to make sone
paynents to the creditors then the debtor’s petition for chapter 7
relief would be denied and only relief under a Chapter 13 petition

woul d be available to the debtor.

Besides failing a neans test, the Reform Act |essens the
standard for a court dismssing a petition based upon abuse. The

old law required a finding of substantial abuse by the bankruptcy
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court before dismssing a petition, that standard has now been
reduced to a nmere finding of abuse. This makes nore likely a
dism ssal irrespective of a filing of the neans test. Now a
bankruptcy court could dismss a Chapter 7 petition or convert it
to a Chapter 13 petition wunder Section 707 upon a finding that
granting relief would be an “abuse” of the provisions of Chapter 7
by an individual consuner debtor. Wat constitutes an abuse is on
a case by case basis. Essentially a court would have to find based
othe totality of evidence that the debtor filed the petition in
bad faith. Abuse can be found w thout applying an incone and
expense “test” and may be based on non-economc factors.

§707(b) (3).

There are really two tests which together determne if the
Debtor is qualified to be permtted to seek Chapter 7 relief and

thus may file a petition

A_. MEDIAN INCOME TEST

The First test is sinply to see if the Debtor’s Current
Mont hly I ncone exceeds the State Median Inconme for a famly of the
sane size. “Median” inconme for the purposes of this test neans the
income figures exactly in the mddle for the state so that there
are an equal nunber of incomes in the state that are higher and an
equal nunber that are lower than the nedian inconme. The easiest

way to grasp this concept is whether the debtor’s famly earns
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nore than one half of the people mn the state. If the debtor’s
famly earns |less than one half of the famlies of the sane size
then the test is net. For exanple if there are 50,000 fam|lies of
four (4) in the state and 25,000 earn nore than $6, 000 per nonth
and one half (25,000) earn Iless than $6,000 per nonth then if the
debtor’s famly earns $4,500 per nonth, the debtor qualifies under
this test. This is really a quite easy test to apply as the
monthly incone is et for each state for each famly size and the

debtor will either neet it or not.

Essentially if the excess inconme of nonthly income renmaining
after deducting reasonabl e expenses | eaves enough noney to be able
to give a neaningful dividend to unsecured creditors, then the test

is not net.

B. MEANS TEST

After passing the first test, then the second test nust be
passed to be permtted to file a Chapter 7 petition. This is a
means test to determ ne whether the Debtor’s Current Monthly
| ncome once reduced by all owed expenses woul d exceed a statutorily
permtted anount permtted under the Act for a famly of the sane
size. If it does not, then the Chapter 7 petition filing 1is
approved. If the debtor’s inconme as adjusted still exceeds the
statutorily permtted anount then the Chapter 7 filing is denied.

It is just that sinple
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The essential rules for the test are as foll ows;

1. If the Debtor’s Current Monthly Income is |less than the
State Median Incone, then there is NO presunption of
abuse exi sts on which a dism ssal can be based.

2. If the Debtor’s Current Monthly Income is nore than the
State Median Income, but the Debtor’s excess incone is
LESS than the anmount allowed under the Means Test, NO
Presunpti on of abuse exists on which a dism ssal can be
based. This situation would apply in a high incone state
where one half of the people earn |Iots of noney and one
hal f of people earn very little. In such an instance it
woul d be possible for someone to earn nore than one half
of the people in the state and still be below the
base line earning figure of the state.
Under the test, should the Debtor’s Current Monthly Incone is
nore than the State Median Incone, AND the Debtor’s excess incone
is MORE than the anpunt allowed under the Means Test, then a

presunption of abuse exists on which a Mdtion to Dismss can be

based.

A notion to dismss for abuse can be brought based upon a
bel i ef of abuse can be brought at any time by the Court or the U. S.
Trustee in cases and even where the Debtor’s incone is LESS than
the threshold anounts. The issue of abuse is separate fromfailure

of the neans test

1. Current Monthly Income

The first step in applying the neans test is to calculate the
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Debtor’s “current nonthly inconme.” This is the average nonthly
t axabl e and non-taxable incone fromall sources, including incone
attributable to a non-filing spouse unless they are separated,
except Social Security paynents and certain paynents to victins of
war crines or terrorism including amounts paid on a regul ar basis
by other entities for the househol d expenses of the debtor or the
debtor's dependents, that the debtor receives during the 6-nonth
period ending on the |last day of the calendar nonth inmediately
preceding the date of filing. If the debtor does not file the
requi red schedul e of current inconme then the dates for the 6-nonth

period are determ ned by the Court. 8101(10a)

2. State Median Income —

The next step in applying the test is to determne if the
Current Monthly Incone for the Debtor’s famly exceeds the State
Medi an Income for a famly of the same size. The Admnistrative
Ofice of the U S. Trustee will develop and maintain tables based
on U S. Census data showing nedian inconme for each state for
households with up to four famly nenbers. For exanple, as of
Oct ober 2004, the nedian income for a famly of four in New York
State is $65,461. The | owest four person nmedi an i nconme was in Wst
Virginia at $47,550, whereas the highest at $82,406 was in New
Jersey and the national average was $62, 732. 8101(39A) Under the
Act , households with nore than four nenbers wll receive an

addi ti onal $525 per nonth per individual.
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WHERE THE DEBTOR”S CURRENT MONTHLY INCOME DOES NOR EXCEED THE

STATE MEDIAN INCOME, THERE 1S NO NEED TO APPLY THE MEANS TEST AS IT

IS AUTOMATICALLY SATISFIED.

WHERE THE DEBTOR”S CURRENT MONTHLY INCOME THEN THE MEANS TEST
MUST BE APPLIED WHICH REQUIRES CALCULATING MONTHLY EXPENSES. The
means test is based upon di sposabl e incone. Such di sposabl e incone
must be bel ow the state nmedi an i ncome to avoid the presunption of
abuse. To determ ne the disposable inconme nonthly expense nust be
deducted fromthe gross incone to see if it still remains higher

than the state nedi an i ncone.

Mont hly expenses are defined in section 707 of the Reform Act.
For 2005, the I RS National Standards for food, clothing, personal

care and entertai nment were:

One Person National Standard
Based on Gross Monthly Income

Item less $833 $1,2 $1,6%$2,50%3,334 $4,167
than to 50 67 0 to to to $5,834
$833 $1,24 to to $3,33%4,166 $5,833 and
9 $1,6%2,4 3 over
66 99
Food 197 215 231 258 300 339 369 °43
Housekeep- 19 20 25 26 29 36 37
ing 51
supplies
Apparel & 60 61 70 75 100 124 134
services 207
Personal 19 24 26 27 40 42 43
care 44
products &

services
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Miscellane
ous

Total

I1tem

Food

Housekeeping
supplies

Apparel &
services

Personal care
products &
services

Miscel laneous
Total

Item

Food

Housekeeping
supplies

Apparel &
services

Personal care
products &
services

Miscel laneous
Total

108 108 108 108 108 108 108 108
$403 $428 $460 $494 $577 $649 $691 $953
Two Persons National Standards

Based on Gross Monthly Income

less $833 $1,250 $1,667 $2,500 $3,334 $4,167 $5,834

than

to

to

to

to to to

and

$833 $1,24 $1,666 $2,499 $3,333 $4,166 $5,833 over

336
36

81

33

134
$620

9
337
37

88

34

134
$630

338
38

91

35

134
$636

424
48

95

43

134
$744

Three Persons National

439 487 559
52 53 107

125 132 164

44 51 56

134 134 134

691
108

276

71

134

$794  $857 $1,020%$1,280

Standards

Based on Gross Monthly Income

less $833 $1,250 $1,667 $2,500 $3,334 $4,167 $5,834

than

to

to

to

to to to

and

$833 $1,24 $1,666 $2,499 $3,333 $4,166 $5,833 over

467
41

132

34

161
$835

9
468
42

144

36

161
$851

469
43

157

37

161
$867

470
49

158

44

161
$882

490 546 622
53 55 108

159 188 204

45 52 61

161 161 161

778
109

303

79

161

$908 $1,002 $1,156$1,430
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Four Persons National Standards
Based on Gross Monthly Income

Item less $833 $1,250 $1,667 $2,500 $3,334 $4,167 $5,834
than to to to to to to and
$833 $1,24 $1,666 $2,499 $3,333 $4,166 $5,833 over

9

Food 468 525 526 527 528 640 722 868

Housekeeping 42 43 44 50 54 61 109 110

supplies

Apparel & 146 169 170 171 174 189 217 317

services

Personal care 37 42 43 45 46 53 62 81

products &

services

Miscellaneous 188 188 188 188 188 188 188 188

Total $881 $967 $971 $981 $990 $1,131 $1,298 $1,564

More than Four Persons National Standards
Based on Gross Monthly Income

Item less $833 $1,2 $1,6 $2,500 $3,334 $4,167%°-834
than to 50 67 to to to
$833 $1,2 to to $3,333 $4,166 $5,833and over
49 $1,6 $2,4
66 99

For each $134 $145 $155 $166 $177  $188 $199 $209
additional
person,
add to four
person total
allowance:

ADDITIONALLY:: If denonstrated to be reasonabl e and necessary, the
mont hl y expenses may include an additional allowance for food and
clothing of up to 5 percent of the food and clothing categories
above.

In addition the Debtor can deduct expenses determ ned by the IRS
Local Standards for transportation and housing ‘* Here are sone of
the New York state housing all owances whi ch show the w de vari ance
anong the counti es.
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New York - Housing and Utilities Allowable Living
Expenses

Col | ection Financial Standards
Fi nanci al Analysis - Local Standards: Housing and
Uilities (effective 1/1/2005)

Maximum Monthly Allowance

County Family of 2 Family of 3 Family of 4
or less or more

Albany County 1,217 1,432 1,647
Allegheny County 794 934 1.074
Bronx County 1,609 1,892 2,176
Broome County 947 1,114 1,281
Cattaraugus County 826 972 1,117
Cayuga County 971 1,143 1,314
Chautaugua County 858 1.010 1.161
New York County 3.547 4,173 4,799

ADDITIONALLY: The debtor's nonthly expense al |l owance for housing
and utilities may be increased based on the Debtor’s actual
reasonabl e and necessary expenses for hone energy.

ADDITIONALLY: the IRS Transportation all owance:

Allowable Living Expenses for
Transportation

Means Test, Applying the Formula — The final step that must be
met to avoid the presumption of abuse is to take the debtor-"s
current monthly income reduced by the allowed deductions times
60, that result MUST be less than the lesser of 25 percent of the
debtor®s nonpriority unsecured claims or $6,000, whichever is
greater, OR $10,000. If it is more the presumption of abuse is
not avoided.

Step by step:

(A Multiply monthly incone | ess deductions X 60 =
(A)

(B) If the Ant on Line A IS GREATER THAN OR EQUAL TO $10, 000 THE
PRESUMPTION EXISTS

(© If the Amount on Line A 1S LESS THAN $10, 000 CONTI NUE
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(D) Multiply the unsecured debt X .25 =
(D)
(E) Wite the GREATER of Line D or $6000 here = (EB)

(F) I'f the At on Line A IS GREATER THAN OR EQUAL TO Line E THE
PRESUMPTION EXISTS

(G If the Ant on Line A IS LESS THAN the Anobunt on Line E THE
PRESUMPTION DOES NOT EXIST 8 707(b)

3. DOCUMENTS REQUIRED TO BE INCLUDED IN A PETITION

Debtors nust make sure that the following information is
provided to the court in their petition or within 45 days fol |l ow ng

the filing.

a. A certificate of the attorney or petition preparer or pro
se debtor regarding the 342(b) notice;

B. . Copies of all “pay stubs” received within 60 days before
the filing date;

C. An item zed statenent of nonthly net incone

d. A statenent disclosing reasonably antici pated increases
in income or expenditures over the 12-nonth period
followng the date of filing;

e. A statenent of intention with regard to secured debt

f. A certificate fromthe approved credit counseling agency;
g. A copy of the debt repaynent plan, if any;

h. A record of any interest that the debtor has in an IRC
529(b) (1) or 530(b)(1) education individual retirenent
account or qualified State tuition program

8§521(a)(b)&(c)
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Failure by the debtor to file all of the required information
within 45 days (plus up to an additional 45 days if granted by the
Court) after the date of the filing of the petition, would result

in the case being automatically dism ssed on the 46th day.

In addition to the above, the Debtor is required to file tax

returns as well as foll ows:

1. Seven (7) days before the neeting of creditors, a Debtor
in a Ch 7 case is required to provide the trustee, and
any creditor who requests one, with a copy or a

“transcript” of their Federal incone tax return for the
nost recent tax year ending before the filing date for
which a Federal incone tax return was filed. If the
Debtor fails to provide the return the court nust dismss
t he case unless the debtor denonstrates that the failure
was due to circunmstances beyond their control.
8§521(e) (1) & 2)

2. A Chapter 13 Debtor must file at |east one day before
the scheduled 341 neeting with the appropriate taxing
authority, all federal, state, and |local tax returns due
for all of the taxable periods ending during the 4-year
period ending on the filing date. If the required returns
have not been filed by the neeting date, the trustee may
continue the neeting to allow the debtor to file the
returns. The Debtor may then be required to file and
provide all three years of the prepetition returns. If a
m ssing return(s) was past due on the filing date the
nmeeting can be continued for no nore than 120 days. |If
the mssing return(s) was not past due, the neeting can
be continued for 120 days or to the date on which the
return is due under the last automatic extension for
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filing the return, whichever is later. |If the debtor
denmonstrates by a_preponderance of the evidence that
failure to file is due to circunstances beyond their
control, the court may extend the filing period for a
short additional period. 81308

If a post-petition return is not tinmely filed, or
filed within 90 days of a request to file, a Tax
Aut hority can nove for dism ssal or conversion of the
case. 8 521(I)

3. WHO CAN FILE A MOTION TO DISMISS

(A) WHEN DEBTOR”S INCOME 1S LESS THAN STATE MEDIAN

The Act provides that where the Debtor’s Current Monthly
I ncone is LESS than the State Median I ncome, ONLY the Court or the
U.S. Trustee not the Chapter 7 panel Trustee nay file a Mdtion to
Dism ss for abuse. There is no presunption of abuse because the
incone is |less than the nmedian. Thus it would not be proof of bad
faith nor would it be based on the totality of the circunstances of
the debtor's financial situation. 8707(b)(7) In such a situation

third parties cannot intervene and file a notion to di sm ss,

(B) WHEN DEBTOR”S INCOME EXCEEDS STATE MEDIAN

1. When the Debtor’s inconme is LESS than the State Median
| ncone, OR Debtor’s incone is MORE than the State Median | ncone and
the Debtor’s excess inconme is LESS than the anount allowed under
t he Means Test, NO presunption of abuse exists, and a Mtion to

Di smss for abuse cannot be filed by anyone under the presunption
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of abuse provisions (Note that it can still be filed based on bad

faith or totality of circunmstances). 8707(b)(7)

2. Wiere the Debtor’s CQurrent Monthly Income is MORE than the
State Medi an I ncone, presunmably the U S. Trustee, Trustee, Court,
or any party in interest may file a Mdtion to Dismss for abuse on
grounds of bad faith or based on the totality of the circunstances

of the debtor's financial situation. 8707(b) (1)

3. Wiere the Debtor’s CQurrent Monthly income is MORE than the
State Median Incone and the Debtor’s excess inconme is MORE than the
anount al |l oned under the Means Test, a presunption of abuse exists,
and a Mdition to Dismss CAN be brought by the U S. Trustee,
Trustee, Court, or any party in interest under the presunption of

abuse provisions. 8707(b)(2)

4. The presunption of abuse does not apply to disabled
veterans where the debt was primarily acquired while they were in

active service or engaged in honel and defense. 8707(b)(2)(D)

The clerk of the bankruptcy court is required to notify al
creditors if the presunption of abuse exists. 8342(d) In addition,
the U S. Trustee is required to conduct a review of the case and
file wwthin ten (10) days followng the neeting of creditors a
determnation as to whether the presunption of abuse exists. If the
Trustee believes such a presunption of abuse exists then the

Trustee, nust file a notion to dism ss or an expl anati on why none
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is being filed. §704(b)(1)

A Debtor may successfully prevent a dism ssal even under a
presunption of abuse to the extent established establishes by a
pr eponder ance of the evidence that the case is necessary to satisfy

a domestic support obligation. 8707(c)(3)

Vi1. DOMICILE RULES FOR FILING

To avoid the past practice of forum shopping in bankruptcy by
nmoving to another state and then filing, the Reform Act increased
from 180 days to 730 (two years), the residency period for changi ng
a domcile. So to qualify for wusing a State’s bankruptcy
Exenptions a Debtor nust nowlive in a state for two years prior to
filing the petition. If the debtor has not lived in any state for
two years before filing the petition then the state, in which the
debtor's domcile was |ocated for 180 days imedi ately preceding
the 730-day period or for a |onger portion of such 180-day peri ods
than in any other place. This nmeans that a Debtor nust wait at
| east 730 days after noving to a new state to qualify to use that
State’s exenptions. 8§ 522(b)(3) so the advantage of noving to take
advant age of another state’s nore favorable exenption schedul e such

as in the honestead exenption is significantly reduced.

Vi1l NEW RULES ON HOMESTEAD EXEMPTION.

Next to the neans test, the nost inportant changes in the

Ref orm Act are the changes to the honestead exenption. Since a
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home is the largest asset in nost debtors’ estates, the issue of
changi ng the homest ead exenption was a major sticking point in the
amendnent of the Bankruptcy Act for decades. Even now t he changes,
while significant were still not the wde sweeping changes
originally foreseen: There are three major changes in how the

homest ead excepti on works:

1 There is a limtation on the increase of value in a
debtor’s honestead prior to filing bankruptcy. Under the
old law, there was no prohibition to selling nonexenpt
assets and adding the proceeds toward inprovenents or
payi ng off the debts on the honmestead to the extent of
t he exenpt honestead anount under state | aw

Now under the Reform Act, any addition to the value of a
homest ead mnmade during the 10-year period before filing
by the Debtor, funded by nonexenpt property, and nade
with the intent to hinder, delay, or defraud creditors,
is NOT protected by the state honestead exenption. 8§
522(0). There is still significant wi ggle roomunder this
section because any inprovenent in the 10-year period not
made with the intent to defraud or delay creditors wll
still be counted toward the honestead anmount. Ten years
seens entirely too long a period to be workable. It seens
very unlikely that creditors could succeed in claimng
that inprovenents nade nore than three years before
filing a petition were part of a plan to defraud
creditors. Inprovenents nade closer to the filing period
will start to carry such a presunption under the Act

2. The second change to the honestead act prevents addi ng
additional value to a honestead exenption which would
raise it nmore than $125,000 within 1215 days ( three
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years and four nonths) prior to the filing. For exanple,
if a debtor’s state exenption is $250, 000 but the debtor
only has $50, 000 equity in the honmestead, the debtor can
only add an additional $75,000 in value to raise the
exenption anmount wthin 1215 days of filing anything
more than that will not count. However if the debtor
waits nore than 1215 after l|ast adding value to the
honmest ead, he can increase it by $200, 000

Not included in the addition to value is an interest
transferred froma debtor's previous principal residence
acquired prior to the beginning of the 1215-day period
into the debtor's current principal residence in the sane
state, or the honestead is the principal residence of a
famly farmer. 8§ 522(p)

3. Under the third change, there is a $125,000 cap on the
honest ead exenption for debtor’s found to have engaged in
certain prohibited conduct. A debtor’s honestead
exenption is limted to $125,000 if a Bankruptcy Court
finds that the debtor

(a) had been convicted of a felony which
denonstrat es bankruptcy abuse,

(b) owes a debt arising fromviolation of Federal
or State securities laws; or any RICO civi
remedy;

(c) conmtted any crimnal act, intentional tort,
or wllful or reckless m sconduct that caused
serious physical injury or death to another

i ndi vidual during the last five years. An
exception to this $125,000 limtation is dlomred
to the extent reasonably necessary for t he support
of the debtor and any dependent. 8§ 522(q)
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IX. LIEN AVOIDANCE ON HOUSEHOLD GOODS.

Under the Reform Act, a nonpossessory, nonpurchase-noney
security interest in household goods may be avoided only on
clothing; furniture; appliances; 1 radio; 1 television; 1 VCR
linens; china; crockery; kitchenware; educational materials and
equi prrent for mnor dependents; nedical equipnent and supplies;
furniture for children and elderly or disabled dependents; personal
effects (including toys and hobby equi pnmrent of dependent children
and_weddi ng rings) of the debtor and the dependents of the debtor;

and 1 personal conputer and rel ated equi prment.

The definition of "~household goods' does not include nost
works of art; nost electronic entertai nnent equi pnent; antiques
with aggregate fair market value of nore than $500; jewelry with an
aggregate fair market value of nobre than $500 (except wedding
rings); and a conputer, notor vehicle, boat, or a notorized
recreational device, conveyance, vehicle, watercraft, or aircraft.’

8§ 522(f)(4)
X. PROPERTY NOT PART OF A DEBTOR?S ESTATE
A. Contributions to Educational Accounts

Contributions nade to an education individual retirenment
account (I RC 530(b)(1)) or a qualified State tuition program (IRC
529(b) (1) (A)) are not part of the debtor’s estate and thus not | ost

i n a bankruptcy when



GABRIEL-CHAPTER 7-32

(a) made at | east 365 days before the date of filing, and

(b) the beneficiary is a child (including an adopted or

foster child), stepchild, grandchild, or step-grandchild.

The exenption is only available to the extent that the funds are
not security for a loan and are not excess contributions (IRC
4973(e)). In addition, only $5,000 of contributed funds placed in
accounts between 720 days and 365 days before the filing date are

exenpt for a beneficiary 8 541(b)(5) & 6)

B. Contributions to Employee Plans

The Reform Act codifies the US Suprene Court’s holding in the
Patterson vs. Shunate case that ERISA plans are not part of a
bankruptcy estate. Such contributions are protected and are not
property of the estate when wi thheld from wages or received from
enpl oyees for paynent to a qualified enployee benefit plan (IRC
414(d)); a deferred conpensation plan (I RC 457); or a tax-deferred
annuity (IRC 403(b)) (does not constitute 1325(b)(2) disposable
inconme); or to a health insurance plan regulated by State |law. 8§
541(b)(7) This is nothing new as it has been the case | aw for over

a decade but now it is codified.

C. Pension and Profit Sharing Plans - 401K Loans

Retirement funds are subject to special attention under Act.

There is a codification and extension of the Patterson vs. Shumate
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decision of the Supreme Court to the effect that tax exenpt

retirenment funds, are not property of the estate subject to

paynment of debts. Likewisg,

1. transfers and roll-overs, are not part of the estate up
to $1, 000, 000 per individual. 8522(b)(4)

2. | oans from these plans are specifically exenpted from
di scharge 8523(a)(18)

3. wage deductions for funding tax-deferred plans and
repaynment of such |oans are not subject to the Automatic
Stay whi ch nmeans the deductions can continue 8362(b) (19)

4. paynents are not included in “disposable inconme” in a Ch
13 case, and the terns of the | oan cannot be materially
altered by a Ch 13 plan. 8§ 1322(f)

5. even though it is exenpt property it may still be liable
for a donestic support obligation. 8 522(c)(1)

The effect of this favored treatnment of these types of
retirenment |loans may be that to sone extent debtors may borrow
money fromtheir own account prior to the bankruptcy and then repay
it totheir retirement accounts during the Ch 13 case thus reducing

t he amounts avail able for repaynent of creditors.

C. Transfers to Asset Protection Trusts

A few states permt self settled grantor trusts wherein a
grantor can create an irrevocable spendthrift trust for the
grantor. After a certain period of tinme under state |law, the self

settled spendthrift trust cannot be attached by the creditors of



GABRIEL-CHAPTER 7-34

t he grantor. Under the Reform Act, the Trustee namy avoid any
transfer into a self settled grantor trust wthin 10 years of
filing where the debtor is a beneficiary and the debtor nade the
transfer with actual intent to hinder, delay, or defraud a current
or future creditor. 8 548(e) The operative provision thereinis a
finding that the transfer was nmade to hinder delay or defraud
creditors. Since the purpose of such a trust is to protect the
estate formcreditors, it seens that nearly every such trust could

be invalidated by a Trustee.

X1. DEBTS THAT ARE NOT DISCHARGEABLE

A. Student Loans

The Reform Act now nmakes it clear that unless the debtor can
prove that repaynent would create an undue hardshi p on the debtor
and the debtor's dependents, which is very difficult to prove
absent a severe disability, al | st udent | oans are now
nondi schargeabl e. Under the Reform Act, it does not matter who
makes the student loan to the debtor all such |oans whether
gover nnent al , non- gover nnent al , commer ci al entity are

nondi schar geabl e asset extrenme hardship § 523(a)(8).

B. Taxes

Under the Reform Act, Taxes are now treated the sanme in a
chapter 13 and they are in a Chapter 7 case. In addition, interest
wll continue to run on unsecured nondi schar geabl e, taxes

t hroughout the life of the Chapter 13 plan and continue to be
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subj ect to paynent.

Priority will be given to taxes assessed within 240 days
before the filing date — cal cul ated by not counting the tinme which
an offer in conprom se was pending during the 240 days plus 30
days, and any tinme during which the collection of the tax debt was
stayed during the 240 days plus 90 days. For exanple, if an offer
in conprom se had been pending fromMarch 1 to May 31 for a Debtor
who filed on July 1, any incone tax assessed within 422 (240 + 90
days + 92 days - March to May) days of the filing date would be

given the priority under Act. 8§ 507(a)(8)

The automatic stay does not apply to a set off against an
income tax refund by a governnment unit under nonbankruptcy |aw
with respect to a tax period and tax liability that ended before
the date of filing, unless the set off of an incone tax refund was
not permtted because of a pending action, in which case the
governnmental unit may hold the refund pending the resolution of the
action unless the Bankruptcy grants the taxing authority adequate

protection. 8 362(b)(26)
C. Debts for Luxury Goods & Cash Advances

To further prevent debtors fromtaking out |ast m nute |oans
or going on a buying binge prior to filing, the Act mnakes

nondi schargeabl e the foll ow ng debts:

1. Consuner debts incurred within 90 days before filing
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totaling nore than $500, and owed to a single creditor for “luxury
goods or services” which are not goods or services reasonably

necessary for the support or maintenance of a debtor or dependent

2. Cash advances froma single creditor totaling nore than
$750 obtained within 70 days, which are now presumed to be

nondi schargeabl e. 8 523(a)(2) (0

D. Debts Subject to Property Settlements with Former Spouses -

Under the Reform Act debts owed to a spouse, fornmer spouse, or
child of the debtor that are not donestic support obligations but
that were incurred by the debtor in the course of a divorce or
separation or in connection wth a divorce are now
nondi schargeabl e. 8523(a)(5) Under the previous |aw, such debts
were dischargeable if the debtor did not have the ability to pay
the debts or if discharging such debt would result in a benefit to
the debtor that outweighs the detrinmental consequences to a spouse,

former spouse, or child of the debtor.

Oten in the past, under a property settlenent agreenent or
di vorce one spouse agreed or was ordered to pay joint debts. Then
in the future that person filed for bankruptcy, and discharged
t hose debts despite the agreed property agreenent or court order
| eavi ng the other ex-spouse to pay the debts alone. That is now
changed in that the non-filing co-debtor ex-spouse may be able to

ef fectively block any neani ngful Ch 7 bankruptcy by having a State
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Court order the Debtor to pay the spouse directly so they can in

turn pay the Creditors. 8 523(a)(5) 8§ 523(a)(15)

XIl. PREFERENCES

The Act attenpts to clarify when paynments on existing accounts

are to be considered preferences and when they are not.

1. A transfer is not a preference to the extent it was a
paynment on a debt that was nmade in the ordinary course of
busi ness or financial affairs

2. A transfer is nor a preference if made according to
ordi nary business terns. 8§ 547(c)(2)

3. A transfer is not a preference in a case filed by a
debt or whose debts are not primarily consumer debts,

4. A transfer is not a preference if it totals less than
$5, 000. § 547(c)(9)

5. A bona fide paynent nmade on a donestic support obligation
is not avoidable. 8 547(c)(7)

If the trustee avoids a transfer, made between 90 days and 1
year before the date of filing, fromthe debtor to an entity that
is not an insider for the benefit of a creditor that is an insider,
the transfer is avoidable only with respect to the insider. For
exanple, if paynent is nmade between 90 and 365 days to a third-
party creditor that favors an insider by reducing the anount owed
by the insider on a debt, the transfer is not recoverable fromthe

third-party, but may be recoverable fromthe insider. § 547(1)
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A new feature under the Act is that the trustee cannot avoid
transfers made as part of a repaynment schedule created by an
approved credit counseling agency. 8 547(h) The tinme allowed for a
creditor to perfect a lien is increased from 10 to 30 days. 8

547(e) (2)

X111. REAFFIRMATIONS

Under the Act, a debtor may not retain possession of personal
property subject to a purchase noney security interest (coll ateral
for a debt) unless the debtor, within 45 days after the first
meeting of creditors either reaffirns the debt or redeens the
property. If the debtor fails to either redeemor reaffirmthen the
stay as to that secured property is termnated. In which case,
the property would no | onger be part of the property of the estate,
and the creditor may take action under nonbankruptcy |law to recover

such property. 8 521(a)(6)

Reaffirmati ons which are agreenents by a debtor to pay for
property rather than lose it in a Chapter 7 proceeding (under

8524(c)) must now have, where appropriate,

1. a disclosure statenent;
2. the reaffirmation agreenent;

3. a statenent of intent to reaffirm

A

a declaration of the attorney (if any);

5. a Debtor’s statenent of support show ng i ncome and expenses
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and anount available to pay reaffirned debt;
6. and an order.
The di sclosure nust include the “Amount Reaffirmed,” which is
the total anmount of debt reaffirnmed plus fees, and the “Annua
Percentage Rate,” using a Truth in Lending Act fornmula when

avai | abl e. 8§524(k) (1)

The Act presunes that if the amount of nonthly incone
available to pay a reaffirned debt is |less than the paynents on the
reaffirmed debt (as shown on the required statenent in support),
then that the agreenent is an undue hardship on the debtor. 8524(m
This presunption lasts for up to 60 days unless extended by the
Court after the reaffirmation agreenent is filed with the court.
The presunption may be rebutted by the debtor in a witten
statenent that identifies additional sources of funds to nmake the
paynments. |If the court is not satisfied wiwth the explanation, then
it may disapprove the agreenent after a noticed hearing before

entry of a discharge.

X1V REDEMPTIONS

Redenption are agreenents in which the debtor, in essence,
agrees to back secured property which was ot herwi se to be returned
to the secure creditor under the bankruptcy. Under the Act, a
debtor in a redenption nust make paynent in full of an allowed
secured claimat the tinme of redenption. 8722 Under the previous

law, a creditor was entitled to receive the amunt that the
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creditor would have received if the secured property had been
repossessed and sold mnus the costs of sale. The Reform Act now
hol ds that the value of personal property securing an allowed claim
is the replacenent value as of the date of filing w thout deduction
for costs of sale or marketing. If the property is property that
was acquired for personal, famly, or household purposes,
“repl acenent value” nmeans the price a retail nerchant woul d charge
for property of that kind considering the age and condition of the

property 8§ 506(a)(2)30.

The Trustee may al so redeemthe property in the estate.
The trustee may file a notion before the expiration of the 45-day
period stating that the property is of consequential value or
benefit to the estate, and the court may order adequate protection
and delivery of the collateral to the trustee. 8§ 521(a)(6) §

362( h)

The Act the debtor nust file a statenent of intention to

redeem or reaffirm a debt wthin strict tinme periods. If the

statenent of intention is not tinely filed, , then the automatic
stay is lifted as to such secured personal property for purchase
nmoney or non-purchase noney debts. Such secured property would no
| onger be property of the estate,orsubject to an unexpired | ease.

If the debtor w shes to reaffirm or redeem property, then a

statenent of intention nust be filed wthin 30 days of the
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petition filing date or as extended b y the Court (or as extended
by the Court for cause) after the Meeting of Creditors to file a
statenent of intention with respect to such personal property or
within 30 days to take the action specified in such statenent,
unless the debtor's intention is to reaffirm and the creditor

refuses to agree to the reaffirmation. 8 362(h)

If the debtor fails to tinely act and redeem property with
respect to leased, rented, or bailed property subject to a non-
voi dabl e security interest, then just as with failing to make a
reaffirmation the creditor can pursue his nonbankruptcy renedi es
to foreclose on the property. 8 521. A secured creditor may decide
not to pursue nonbankruptcy renmedi es as bei ng unnecessary when the
debt or continues maki ng paynents. The creditor could always do it

later if paynents are m ssed.

XV. EFFECT OF BANKRUPTCY ON DEBTOR”S LEASES

The Act governs how addresses, in part, |eases for both real
and personal property are handl ed al ong with when and how evi cti ons

fromreal property are handl ed

The trustee may not assune a breached executory contract of
unexpired |lease unless the trustee cures or provides adequate
assurance that the trustee will promptly cure such default or
provi des adequate assurance that the trustee will pronptly cure

such default; other than a default arising fromfailure to perform



GABRIEL-CHAPTER 7-42

nonnonet ary obligations under an unexpired | ease of real property
that cannot be cured by the trustee, except fromfailure to operate
in accordance with a nonresidential real property |ease, such
default shall be cured by performance at and after the tinme of
assunption in accordance with such | ease, and with pecuniary | osses

bei ng conpensat ed. 8365(b)

An unexpired nonresidential |ease of real property shall be
deened rejected if the trustee does not assune or reject the | ease
within 120 days after the filing or confirmation date. The court
may for cause extend the period for up to 90 days w thout |essor

consent, or nore than 90 days wth | essor consent. 8365(d)(4)

Shoul d a | ease of personal property be rejected or not tinely
assunmed by the trustee, the | eased property is no |onger property
of the estate and the stay is automatically term nated. For such
unassuned | eases, the debtor in a case under chapter 7 may contact
the creditor in witing and offer to assune the |l ease. A creditor
is not required to accept a debtor proposed assunption of a

rejected | ease. 8365(p)(1).

Whet her an automatic stay exists to stop eviction proceedi ngs
depends on whether there as obtained by the | andlord a judgnent of

possession prior tot he debtor’s filing for bankruptcy relief
A. JUDGMENT OF POSSESSION OBTAINED BEFORE DEBTOR?S FILING

The automatic stay wll not stop evictions under state
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judgnents received prior to the filing of the petition. Where a
| andl ord has obtained a judgnment against the debtor for possession
of the Debtor’s residence prior to the filing date, the Landlord
can, without obtaining relief fromstay, continue with the eviction

pr oceedi ng.

However an exception exists staying a judgnent for possession

for 30 days where:

1. a debtor files with the Petition and serves on the
Landlord a certification that under nonbankruptcy |aw
there are circunstances under which the debtor woul d be
permtted to cure the entire nonetary default after the
j udgnent and

2. the debtor has deposited with the clerk of the

Bankruptcy Court any rent that would becone due during
the 30-day period after the filing of the bankruptcy
petition.

Shoul d the debtor within the 30 day period then file and serve
on the lessor a second certification that they have under
nonbankruptcy law cured the entire nonetary default then the
eviction would be stayed pernmanently as long as rent is paid. The
landlord may file an objection to any certification and then the
court nust hold a hearing within 10 days to determne if the
certification is true. If the landlord s objection is upheld then
the stay is lifted and the landlord may inmmediately proceed to

recover full possession of the property. 8 362(b)(22)

B. NO JUDGMENT OF POSSESSION OBTAINED BEFORE DEBTOR”S FILING

Even when a |andlord has not obtained a wit of possession,
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the landlord can still proceed with an eviction action based on
1. endangernent of the residential property or
2. the illegal use of controlled substances on the prem ses,

The | essor nust provide the debtor with a certification that

1. an eviction action has been filed, or

2. during the 30-day period preceding the date of the filing
of the certification the debtor has endangered the
property or

3. debtor had illegally used or allowed to be used a
control | ed substance on the prem ses.

The landlord after waiting 15 days, can then, wi t hout
obtaining relief from stay, nove forward wth an eviction
proceeding. 8 362(b)(23). However an eviction proceeding nay be
stayed if within the 15 day period the debtor files and serves on
the |l essor objections to the truth or legal sufficiency of the
Landl ord’s certification. |In which case, the court nmust hold a
hearing within 10 days to determne the truth of the certification.
If the debtor satisfies the court that the situation did not exist
or has been renedied, then the stay would remain in effect. If the
debtor cannot disprove the certification, then the l|andlord may

i mredi ately proceed to recover full possession of the property.

A debtor is required to disclose on the Petition if a
j udgnent for possession has been obtained and provide the nanme and

address of the | essor so the Bankruptcy Cerk can provide required
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notices to them § 362(1) § 362(m

XVI. DEBT PRIORITY

A. Priority for Support Payments and Discharge of Property

Settlements

Under the Act, first Priority status is given to allowed
unsecured clains for donmestic support obligations owed on the date

of filing to

1. a spouse or former spouse,

2 child of the debtor, or such child' s parent, |egal
guardi an, or responsible relative, or

3 are assigned, or owed directly to or recoverable by, a
governnental unit under applicabl e nonbankruptcy |aw. 8§
507(a)

B. Priority Claims

Under the Act the Priority Period for wages, salaries, and
conm ssions that are owed is extended back to 180 days prior to
filing and is allowed in an amobunt up to $10,000 per claim I n
addi tion, busi ness cases, clains for contributions owed to
Enpl oyee Benefit Plans are given priority up to $10,000 multiplied
by the nunber of enpl oyees. A new tenth priority class of claim

was created for drunk driving death or personal injuries. § 507

XVI1 AUDITS
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The Act inposes a duty on the Attorney CGeneral and on the
Judicial Conference to performIRS |ike audits on not less than 1
out of every 250 randomly selected individual Chapter 7 and 13
cases, AND audits of schedules in all cases with greater than
average statistical variances for the district by reason of higher
i ncone or higher expenses. Each report will be filed with the court
and the U S. trustee and will specify any material m sstatenent of
i ncome, expenditures, or assets. The clerk will be required to give
notice of the msstatenent to creditors, and the United States
trustee nmust then report the material msstatenent, if appropriate,
to the U S. Attorney and take further appropriate action, including
but not limted to comenci ng an adversary proceeding to revoke the

debtor's di scharge.

Audit standards nust be established within 24 nonths after
enactnent, with the audit provisions taking effect 18 nonths after
enactnent. The Act provides for revocation of D scharge if a debtor
fails to satisfactorily explain a material msstatenent in an audit
or to nmake avail able for inspection all necessary accounts, papers,
docunents, financial records, files, and all other papers, things,
or property belonging to the debtor that are requested for an
audit. Presumably a Debtor is required to keep all records relating
in any way to their bankruptcy for an indefinite period after their

Di scharge? § 727(d) (4)

XVIll. CHAPTER 13 PLAN
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A_. PAYMENT OF UNSECURED DEBTS UNDER A CHAPTER 13 PLAN

The Reform Act has adopted what is called a “best efforts
test” to assure that a debtor nakes a good faith attenpt to pay the
unsecured creditors. In essence, an unsecured creditor or the
trustee can object to a proposed chapter 13 paynent plan and
insist that the plan either pay all allowed unsecured clains in
full with interest, or provide that all of the debtor’s disposable
inconme be paid into the plan for the mnimumterm (36 nonths). A
debtor’s di sposable incone is determned to be the debtor’s current

mont hly i ncome m nus the foll ow ng

1. child support paynents, foster care paynents, or
disability paynments for a dependent child reasonably
necessary to be expended for such child m nus anobunts
reasonably necessary to be expended for the maintenance
or support of the debtor or a dependent, or for a
donestic support obligation first payable after the
filing date,

2. m nus | RS deductible charitable contributions in an
anount not to exceed 15 percent of gross incone for the
year the contributions are actually made.

3. If the debtor has a business, disposable incone is
reduced by expenditures necessary for the continuation,
preservation, and operation of the business. 81325(b)

4. The charitable contributions exclusion nmade by the
debt or. Proposed contributions are deducted from the
current nonthly incone but the contributions nust be
made. Failure to do so mght result in both fraud being



GABRIEL-CHAPTER 7-48

charged the debtor and the attorney hinself being |iable
for the msrepresentation for not watching over the
debt or.

Health insurance premuns are deducted from the current
monthly income when they are not materially |arger than previously
paid or than the reasonable cost of insurance for simlarly

situated individuals. 81329(a)(4)

B. CHAPTER 13 PLAN LENGTH

If a Debtor’s inconme neets or exceeds the nean’s test, then
any Ch 13 Plan nust be for five years unless the plan provides that
all allowed unsecured clains are to be paid in full which

apparently would be without interest over a shorter term 81325(b)

C. ADEQUATE PROTECTION FOR CREDITORS

An inportant goal of the Act is to provide Adequat e
Protection for the creditors of Chapter 13 cases. In that vein, the

Act provides:

1. t hat paynments on all owed secured clainms nmade through the
Plan must be in equal nonthly anmpbunts in an anmount not
| ess than sufficient to provide “adequate protection” as
determned by the Court during the term of the plan

§1325(a) (5)(B) (iii).

2. that for |ease obligations that becone due after the

order for relief, the debtor nust neke the adequate
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protection paynents directly to secured creditors. This
has the effect of reducing the proposed | ease paynents
under the plan by the anount of the direct paynents, and
providing the trustee with proof of paynment show ng the
amount and date. 81326(a) (1)

3. for obligations that becone due after the order for
relief under allowed clains secured by personal property,
begi nning not later than 30 days after the date of the
filing of the plan or the order for relief, whichever is
earlier, and ending with confirmation of the plan, the
debt or nust nake adequate protection paynents directly to
the secured creditors and providing the trustee wth
proof of paynment show ng the anount and date. 81326(a) (1)

Under these provisions, a debtor nust continue to make
paynments directly to creditors on leases and on installnent
pur chases, pending confirmation of a chapter 13 plan. Wile the
approval of the proposed plan is pending, the court could nodify,

i ncrease, or reduce the paynents until approval.

Thirty days after filing the proposed Plan, , the debtor nust
be making regul ar paynents to the Trustee of the paynents required
under the proposed Plan. However, if the Plan is not approved then

the Trustee nust return those paynents.

These provisions may have a significant inpact in many
jurisdictions. It would seem that if Creditors actively seek
adequate protection, Debtors will be required to nake sufficient

pre and post confirmation paynments to keep the bal ance owed to each
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creditor less than the depreciating value of the security. Wile
this may have been a general requirenment in the past, under the Act
it is given new enphasis that the Court and Trustee wll need to
address. It is conceivable that Trustee paynents under a plan wll
have to favor creditors who, for exanple, have as security vehicles

that depreciate nore rapidly than the security for other clains.
D. VALUATION OF SECURITY

Val uation of security has always been an inportant aspect of
a bankruptcy because it determ nes both how nuch a secured creditor
is paid and how nuch a debtor nust pay for the secured property.
The Act has settled this area a little by holding that both in a
Chapter 13 case and a Chapter 7 Redenption, the value of property
securing a debt is the replacenent value as of the date of filing
wi t hout deduction for costs of sale or marketing. If the security
is property that was acquired for personal, famly, or household
pur poses, “replacenent value” neans the price a retail merchant
woul d charge for property of that kind considering the age and

condition of the property. 8§ 506(a)(2)

E. LIEN RETENTION AND EFFECT OF CONVERSION

A secured creditor does not |ose his protection or security in

a Chapter 13. The plan is required to protect the Secured O editor

by

1. retaining the creditor’s lien wuntil the underlying debt
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is paid in full the anmpunt that would be paid to the
Credi tor under nonbankruptcy law , or

2 the debtor receive a Ch 13 Discharge.

3. If the case is dismssed or converted the lien is
retained by the Creditor to the extent recognized by
nonbankruptcy | aw. 81325(a)(5)(B)(I)

Under the Act, two additional provisions operating together
m ght force a debtor to conplete a Chapter 13 Plan in order to get
a reduction in principal and interest owed to a secured creditor.
Under the Act, a debtor may no longer file a chapter 7 petition
after conpleting a chapter 13 the option of conversion to Ch 7
where secured debts have been stripped down. Now under the Act:

1. If a case is converted fromCh 13 to Ch 7 any secured
property wll continue to be secured until the anount
which the creditor would be entitled under nonbankruptcy
| aw for that property has been paid in full, as set by
the date of conversion. This neans the anount that the
debtor is paid the sanme anount that would have been
received if no bankruptcy had been fil ed.

2. Unl ess a prepetition default has been cured in full under
the plan, the default shall have the effect it would have
under nonbankruptcy | aw.

Anot her quirk of the Act is that valuations of property in the
Ch 13 case do not carry over to a Ch 7 case. Thus a Chapter 7
trustee is free to redeterm ne the asset values of a Chapter 13

case as of the date of filing.8348

F. SECURED CLAIMS- NO CRAM DOWNS
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In Chapter 13 cases — a Debtor MJST pay the secured and
unsecured portions of a claimin full but possibly not at the at
the contract interest rate if a creditor has a purchase noney
security interest in a notor vehicle (acquired for the personal use
of the debtor) securing a debt that was incurred within the 910-day
period preceding the date of filing, or if a creditor has a
purchase noney security interest in collateral securing a debt that
was incurred within 1 year preceding the filing date [sonme suggest
that in the 1 year situation the |anguage can be interpreted to

i ncl ude non-purchase noney security interests]. 81325(a)(9)

G. CONFIRMATION OF PLAN

1. Hearing Date

The Plan confirmation hearing is to be held between 20 days
and 45 days following the date of the neeting of creditors. The
court can decide to hold the conformation hearing wearlier if it
finds that earlier hearing would be in the best interests of both

the creditors and the estate and there is no objection. 8§81324(b)

Under the Act, the Court will not confirma plan where the
debtor until the debtor has becone current with all post-petition
donmestic support obligations 81325(a). In addition, a final
di scharge will not be granted at the conclusion of the Plan until
a certificate is filed with the Court stating that all post-

petition donmestic support obligations and pre-petition donestic
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support obligations under the plan have been paid. 81328(a)

If during the Plan period the court finds that a debtor is not
timely making post-petition donestic support paynents, the case may
be dismssed or converted to a Chapter 7. Al pre-petition
domestic support obligations owed to third parties nust be paid in
full as a priority claimin a Ch 13 plan. | f, however, t he
obligations are owed to a governnental unit, then the plan can
provide for l|less than 100% paynent in the situation where the
debt or proposes to pay all of his projected di sposable incone in a

five year plan. 81307(c)(11) 81322(a)(4)

2. Annual Reports and Privacy

Under the Act, a debtor will be required to file an annua
financial statement with the court if any party in interest along
or the Court requests it. Such a statenment mnust disclose the
amount and sources of the income of the debtor; the identity of any
ot her person responsible for the support of a dependent; and the
identity of and the amount contributed by any person to the
debtor’ s househol d. This provision opens up the debtor’s hone life

to the public. 8521(f)(4) §521(g) (1)

3. Interest on Non-Dischargeable Debt

If a debt is non-dischargeable interest and penalties continue

to accrue. If interest is payable on a tax claimor admnistrative
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tax expense, or to enable a creditor to receive the present val ue
of a tax claim the rate of interest is the rate under
nonbankruptcy law, and if paid under a confirmed plan, the rate is
determ ned based on the nonth of confirmation. § 511 A Ch 13 plan
may now provide for paynent of post-petition interest on
nondi schar geabl e unsecured clains IF the plan provides for ful

paynment of all allowed clains. 81322(b)(10)

Thi s provision would be advant ageous where creditors do not
file significant anounts of dischargeable unsecured clainms. In
whi ch case, the debtor’s attorney should be alert to filing clains
for themw th interest and penalties when anounts otherw se paid
to general unsecured creditors would be paid on nondi schargeabl e
debt. A debtor may file clainms for a Creditor up through 90 days
after the 341 neeting for general creditors and 180 days for
governnmental units with the exception that in a Ch 13 case a claim
with respect to a prepetition tax return nmust be filed on or before

60 days after the date the return was filed. 8502
4. Insurance

The Act extended the tine for a debtor to get required rental
i nsurance to 60 days. Now debtors nust provide a |essor or
secured creditor reasonabl e evidence of required insurance coverage
no |ater than 60 days after the date of filing, and continue to
provide proof of insurance for so long as the debtor retains

possession of the property. 81326(a)(1)(B)& C
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X1X. CHAPTER 13 DISCHARGE HEARING

1. HEARING

Under the Act for all Chapter 13 cases, there is to be held,
at least 10 days before the discharge order is issued, a pre-

di scharge hearing to determ ne that:

1. that there is no reason to believe that the Debtor owes
a debt for - violation of Federal or state securities
| aws and regul ati ons;

2. that there is no reason to believe that the debtor
engaged in fraud, deceit, or manipulation in a fiduciary
capacity in connection with registered securities; a
civil renedy for securities violations; any crimnal act,
intentional tort, or willful or reckless m sconduct that
caused serious physical injury or death in the preceding
5 years, and

3. there is no pending proceeding where the Debtor may be
found guilty of a felony or liable for a debt based on
those acts. A pre-discharge hearing is to be held in al
Chapter 13 cases. §1328(h)

2. DEBTS NOT DISCHARGEABLE UNDER CHAPTER 13

Under the Reform Act a Chapter 13 discharge can no |onger
di scharge clains which were nondi schargeable under a Chapter 7

proceedi ng such as resulting from

1. Taxes owed under unfilled, late-filed within two years of
the petition date, and fraudulent tax returns (wllful
tax evasion);



GABRIEL-CHAPTER 7-56

2.

10.

11.

Taxes owed for “trust fund” taxes, incone taxes for three
prepetition tax years;

Credit received under fal se pretenses or representations
or actual fraud other than a financial statenent;

Credit received under a witten financial statenent that
the Debtor made wth intent to deceive that was
materially false and reasonably relied on by the
creditor;

Debts that were neither properly |listed nor scheduled in
the petition to permt tinely filing of a proof of claim
(and in the case of clains regarding |uxury goods, fraud
by a fiduciary, and willful injury, sufficient tine to
chal | enge dischargeability), unless the creditor had
notice or actual know edge of the case so as to permt a
tinely filed proof of claim

fraud by a fiduciary, enbezzlenent, or |arceny;
a donestic support obligation;

educational |oans (as expanded by the Act - absent undue
har dshi p) ;

death or personal injury caused by unlawfully operating
a notor vehicle, vessel, or aircraft under the influence
of intoxicants;

crimnal restitution or a fine included in a sentence on
the debtor's conviction of a crime; and

civil restitution or damages as a result of wllful or
mal i ci ous acts resulting in personal injury or death of
an i ndi vi dual ;
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Under the Act a Ch 13 Plan can still discharge three types of
debt that cannot be discharged in a Ch 7 case, clains resulting

from

1. property settlenents [not support obligations] (8523(a)(15)
debts);

2. wllful and malicious injury to property (8523(a)(6)); and

3. debts incurred to pay nondischargeable tax obligations
(8523(a) 81328(a)

The Reform Act defines the nondischargeable debts using
references to 88 507 and 1322, however 81328 denies a Ch 13
di scharge of civil restitution or damages resulting from“w | ful
OR nalicious” acts, while under 8507 a discharge is denied when the
acts are both “willful AND malicious.” This |anguage would nmake

the Ch 13 discharge nore restrictive than the Ch 7

The Act increases the tinme period under which a Trustee may go
back and seize certain transfers are deened to be fraudul ent and
recoverabl e by the Trustee under the Bankruptcy Code fromone to
two years State fraudul ent conveyance |aws often allow the trustee

to go back even further. § 548

The Act also provides for the dismssal of the Ch 7 case of
a Debtor convicted of a crime of violence or a drug trafficking on
nmotion of the victim when it is in the best interest of the

victim §707(c)(2)
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CHAPTER 1

COMMON BANKRUPTCY QUESTIONS

Bankruptcy was once considered a disgrace, a sign of utter
failure. A generation ago people commtted suicide rather than live
with the stigma of a bankruptcy. This stigma regardi ng bankruptcy
no |l onger exists. Bankruptcy filings have increased astronomcally

with nearly a mllion bankruptcies per year being filed.

The bankruptcy | aw was enacted to give debtors hope that they
could start over. Wen the United States Congress enacted the
bankruptcy code it saw how other countries dealt wth their
i nsol vent debtors. Both Geat Britain and France had debtors'
prisons and penal colonies where they jailed people for no other
reason than that they could not pay their debts. In one of the
great advances for personal dignity, the United States created the

bankruptcy code to permt debtors to start over again.

An illustration of how bankruptcy can be a very sad affair.
The client was an elderly wi dower who had retired fromthe Federal
Aviation Admnistration. Hs wife of 30 years had died after a | ong
pai nful struggle with cancer. Hs wfe's nedical bills had w ped
out their entire life savings. The client even sold their house to
pay for his wife's treatnent. After his wfe's death, the client
still owed over $100,000 in debts. Bankruptcy was the only

al ternative.
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This book does not deal with the entire bankruptcy code
Instead, it deals only with Chapter 7 Bankruptcy. This is the nost
common i ndivi dual bankruptcy filing and 1is often called
"l'iquidation.” After a Chapter 7 bankruptcy becones final, the
debtor is discharged fromthe obligation of paying any di scharged

debt s.

This chapter denystifies the bankruptcy process. The question-
and- answer format presents nost of the general information about
a Chapter 7 bankruptcy. This chapter answers common questions asked
by everyone consi dering bankruptcy. The reader shoul d have a better
under st andi ng of the bankruptcy process and his rights under the

| aw after reading this chapter.
1. WHAT IS CHAPTER 7 BANKRUPTCY?

Chapter 7 bankruptcy is also called "straight bankruptcy" or
"l'iquidation.” It is the sinplest and easiest form of bankruptcy
proceedi ng. Bankruptcy per se is a federal statutory proceeding
whereby qualified individuals my surrender their nonexenpt
property for division anong their creditors. To the extent that
their nonexenpt property does not pay their debts the debts are

di scharged (forgiven).

Chapter 7 bankruptcy takes between 100 and 180 days. The total
fees are $200 ($155 filing, $30 adm nistrative and $15 trustee fee).

The creditor has to appear only once: at the neeting of creditors.

Once a discharge is given by the bankruptcy court, the
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debtor's di schargeabl e debts are forgiven. The debtor will still be
obligated to pay debts the bankruptcy court determ nes should not
be di scharged for equitable reasons or are not dischargeabl e under

f ederal | aw

2. VWHAT IS A BANKRUPTCY TRUSTEE?

The bankruptcy court appoints a person called a "trustee" to
handl e the normal adm ni stration and managenent affairs of debtor's
estate. It is the trustee's responsibility to take possession and
control of the bankruptcy estate and to develop a plan whereby
creditors are paid from nonexenpt property of the debtor to the
extent possible. The trustee al so has the power to bring and defend

| awsuits on behal f of the bankruptcy estate.

The trustee calls and oversees the creditors' neeting where
the creditors examne the debtor to discover the location of
assets. After the neeting of creditors, the trustee wll assenble
the assets of the bankruptcy estate and prepare a plan for diving

the assets anong the creditors.

Once the trustee's plan for division of the bankruptcy estate
is approved by the bankruptcy court, it is inplenented and a
discharge is granted for the debtor's remaining unpaid
di schargeabl e debts. The Chapter 7 bankruptcy is conplete when the

di scharge is granted.

3. WHAT | S CHAPTER 13 BANKRUPTCY?
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Chapter 13 is another type of bankruptcy proceeding. Unlike
Chapter 7 bankruptcy, a Chapter 13 is not a |iquidation of the

debtor's property; it is a reorganization of his debts.

In a Chapter 13 bankruptcy, the debtor creates a plan to pay
nmost or all of the debts over a three to five year period. To the
extent that dischargeable debts are not to be paid under the plan,

the unpaid portion of the debts are forgiven.

There is no time [imtation for filing a Chapter 13 petition.
It can be filed immediately upon the conclusion of a Chapter 7
proceeding if the debtor wi shes. A Chapter 13 plan is not final and
can be nodified by the court whenever the debtor shows good cause
(such as a reduction in earnings). The debtor can convert a Chapter
13 petition to a Chapter 7 liquidation at any tine as long as the
debtor did not file a previous Chapter 7 petition within the |ast
six years. The debtor may dismss the Chapter 13 at any tine prior
to conpletion of the plan and be treated as though the bankruptcy

had never been fil ed.

4. WHEN MAY A CHAPTER 7 BANKRUPTCY BE FI LED?

A Chapter 7 bankruptcy petition cannot be filed if the debtor:

1. Obt ai ned a Chapter 7 discharge within the previous six
years, or
2. Began a Chapter 13 proceeding within the previous six

years.
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The six year period starts to run fromthe date of filing the
earlier bankruptcy petition, not the date that the discharge was

gr ant ed.

A Chapter 7 petition cannot be filed within 180 days of a

dismssal of an earlier Chapter 7 petition that had been di sm ssed

because:
1. The debtor violated a court order;
2. The debtor requested dism ssal after a creditor relief

fromthe automatic stay.

There are no such restrictions for filing a Chapter 13
bankruptcy. If a Chapter 7 petition cannot be filed, a debtor can

still file a Chapter 13 petition.
5. HOW DOES BANKRUPTCY AFFECT CHI LD OR SPOUSE SUPPORT?

Alimony and child support obligations are not dischargeable in
bankruptcy. The bankruptcy will not suspend or stop the requirenent

to make current court ordered paynents.

The automatic stay of the Dbankruptcy proceeding wll
temporarily halt proceedings to collect back unpaid child or spouse
support. The bankruptcy court will usually permt collection to go

forward if the spouse or the guardian of the child requests it.

The Bankruptcy Act of 1994 anended Section 362 to provide that
efforts to collect spouse or child support paynents from property

that is not estate property is not subject to the automatic stay.
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The 1994 Act also prohibited the automatic stay from bl ocking
conmencenent or continuation of proceedings to enforce alinony and

child support during the bankruptcy case.

In a Chapter 13 case property acquired during the life of the
Chapter 13 Plan is considered property of the estate. Under the
Bankruptcy Act of 1994, child and spouse support clainms now have
priority over and are to be paid before general unsecured clains
and tax clains. In addition, the Bankruptcy Act of 1994 prohibits
both trustee and debtor from recovering any property transferred
to spouse or a child in connection wth a divorce or separation
made within one year of the filing of the bankruptcy petition.
Before this anmendnent, the trustee and the debtor were permtted to
avoid paynents made within a year of the bankruptcy filing as a
creditor preference or a paynent not supported by reasonable
equi val ent consideration. Section 522 of the Bankruptcy Code was
amended under the 1994 Bankruptcy Act to prohibit a debtor avoiding
a judgnment lien on otherw se exenpt property for child or support
payments. Regardless if the debts are collected during the
bankruptcy, the child support obligation survives the bankruptcy

and the debtor nust still pay it in full.

6. WHAT TYPES OF DEBTS ARE NOT DI SCHARGEABLE BY LAWP

There are several types of debts that, under the bankruptcy
| aw, cannot be di scharged. Most inportant of the nondi schargeabl e

debts are:
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1. Recent taxes (within three years). Under section
523(a)(14), debts incurred to pay U S. taxes are not

deductible if the taxes thensel ves are not deducti bl e.

2. Back child or spousal support.

3. Court-ordered restitution.

4. Recent student | oans.

5. Court judgnents for damages caused in drunk driving.

The main exceptions to the general dischargeability of debts
are discussed in the questions that follow Sone debts which are
not di schargeabl e under Chapter 7 petition (such as court-ordered
restitution) are nevertheless dischargeable in a Chapter 13

bankruptcy petition.
7. CAN A BANKRUPTCY COURT REFUSE TO DI SCHARGE A
DEBT THAT IS OTHERW SE DI SCHARGEABLE?

A bankruptcy judge may refuse to grant a discharge for a debt

that is otherw se a dischargeabl e debt when it determ nes that:

1. It is a credit debt obtained by filing a false credit

appl i cation.

2. The debtor commtted fraud or m srepresentation to obtain

the property or services for which the debt derives.

3. The debt derives from an intentional injury caused to

anot her.
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4. Property was obtained by theft, robbery or enbezzl enent.

5. The debtor obtained property w thout having any intention

to pay for it.

As a rule of thunb, if 50% or nore of the person's debts are
di schargeable, filing a Chapter 7 bankruptcy is wusually nore

beneficial than not filing.

8. WHAT IS AN UNSECURED DEBT?

In a bankruptcy, debts are divided into secured and unsecured
debts. An unsecured debt is a promse or obligation to pay to
another a certain anmpbunt of noney which is unsecured by any
collateral. Failure to pay the debt will not entitle the creditor
to an imediate right to repossess real or personal property to
satisfy the obligation. Mst debts are unsecured. Exanples of
unsecured debts are credit cards, utility bills, nedical bills,

legal bills, rent.

In a bankruptcy, after all the debts having priority are paid,
the unsecured debts are totaled. If the estate is |arge enough
unsecured debts are paid in full. If there are not enough assets to
pay the unsecured debts, they are paid in proportion to their
percentage of the anobunt of noney available. To the extent that
there are not enough assets to pay all of the unsecured debts, the
portion not paid is forgiven and discharged. Exanple: Unsecured
debts are $200,000, but there are only enough assets to pay

$40, 000. Each unsecured creditor will be paid .20¢ on the dollar.
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9. WHAT | S EXEMPT PROPERTY?

Under both state and federal law, a person is entitled to
exclude certain property from bankruptcy. The individual may el ect

to take the federal exenptions or the particular state exenptions.

Both state and federal |aw have sone of the sane exenptions;

al though they vary in anobunts. Both systens provide exenptions for:

1. Mot or vehicles to a certain val ue.

2. Reasonabl e cl ot hi ng.

3. Reasonabl e househol d furni shings and appli ances.

4. Personal effects to a certain val ue.

5. Some public pensions.

6. A certain anount of equity in a hone.

7. Tools of a trade or profession to a certain anount.

8. Public benefits such as social security, welfare, or

di sability paynents.

There are additional exenptions under both state and federal |aw,
but these are the comon ones. O the above exenptions, the
homeowner's exenption for equity is often the nost inportant. The
proceeds fromthe sale of any exenpt property is not attachable by
the trustee or creditors to pay debts. An exception exists if the
ot herwi se exenpt property is secured as collateral for paynent of

a debt. The bankruptcy does not affect the rights of the unpaid
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creditor holding the security interest from repossessing the

property after the bankruptcy discharge.

10. WHAT IS NONEXEMPT PROPERTY?

Nonexenpt property is property that is not exenpt from
attachnment to pay the debtor's obligations under federal or state

| aw. Exanpl es of nonexenpt property in a bankruptcy are:

1. Cash, stocks, bonds and investnents over a certain
anmount .

2. A second notor vehicle.

3. Second hone.

4. Fam |y heirl oonms over a certain val ue.

5. Col I ections such as paintings, coins, stanps and ot hers.

6. Expensi ve equi pnent for use in a trade or business.

| f nost of a debtor's estate consists of nonexenpt property.
Filing bankruptcy may not be w se: nost of the debtor's estate

will be taken by the trustee.

11. HOW IS PROPERTY THAT HAS NOT YET BEEN RECEI VED TREATED?

A debtor nust to place into the bankruptcy estate any property
that the debtor has a right to receive, even property not yet

recei ved. Exanpl es of such property are:

1. Unpai d wages.
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2. Debts owed to the debtor
3. A tax refund due to the debtor.

4. Property that the debtor inherited but has not yet

recei ved.
5. Benefits froma trust established for the debtor.
6. Benefits from an i nsurance policy.

The trustee succeeds and repl aces the debtor as the person

entitled to receive the above property. The trustee places such

property into the bankrupt estate.

12. 1S PROPERTY ACQUI RED AFTER BANKRUPTCY | NCLUDED I N THE

ESTATE?

The general rule is that property acquired after filing a
bankruptcy petition is not included in the bankruptcy estate. There
are a few exceptions to this rule for certain property acquired
within 180 days after filing bankruptcy. After acquired property

subject to inclusion in the bankruptcy estate is:

1. Property inherited within 180 days of the filing

regardl ess of whether or not it is actually distributed.

2. Property froma property settlenent in a divorce or |ega

separati on

3. Death benefits or life insurance proceeds on another.
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These properties have to be reported to the trustee even if
the bankruptcy itself is over. The trustee may reopen the

bankruptcy to distribute the new property.

13. SHOULD A MARRI ED COUPLE FI LE BANKRUPTCY TOGETHER?

Married couples are not required to file a joint bankruptcy
petition. Each spouse nmay file separately. In addition, one spouse
alone may file bankruptcy, and the other spouse may el ect not to do

SO.

If a married couple intends to file bankruptcy, it is nore
advant ageous for themto file a joint petition. The decision of the
spouses as to howto file nay be governed by the state in which
they reside. The effect of state law on the classification of
property (as either comrunity or separate property) may make the
filing of both spouses in bankruptcy necessary to protect their

rights.

14. HONIS COVWUNI TY PROPERTY TREATED | N A BANKRUPTCY?

In a community property state, all comunity property is
included in a debtor's estate; whether or not the debtor's spouse
files a bankruptcy. Bankruptcy law states that all comunity
property (not just the debtor's half interest) is included in the
estate if the debtor's creditors can attach it under state |aw

absent the bankruptcy.

For exanple, assune that a husband and wife own a piece of
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real property as conmmunity property. Under state | aw both spouses
have equal nmanagenent and control over the property as joint
owners. \Wien the husband files bankruptcy, the trustee will take
all of the property and sell it to satisfy the husband's creditors
even though the wife never filed. In a community property state,
when one spouse files the other spouse usually files to protect

their joint interest in the conmunity property.

15. HOW | S SEPARATE PROPERTY TREATED I N A BANKRUPTCY?

The separate property of the nonfiling spouse cannot be
attached to pay the debts of the spouse filing bankruptcy. Separate
property in a conmunity property state is property acquired by a
spouse prior to a marriage or after marriage by gift, devise or

bequest; but not property acquired through work.

Any state that is not a cormmunity property state is a separate
property state. The comunity property states are Arizona,
California, |Idaho, Louisiana, Nevada, New Mexico, Texas, Washi ngton
and W sconsin. The drawback to conmmunity property: the conmunity
property interest of the married, non-filing spouse can be

attached, in the other spouse's bankruptcy.

In a separate property state, the estate of a married debtor
i n bankruptcy consists of the debtor's separate property and only
one-half of the jointly owed property. The separate property of
the nonfiling spouse is not included in the filing spouse's

bankruptcy estate.
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16. HOW ARE EXEMPTI ONS DETERM NED?

Exenpt property is property that the debtor can keep
regardl ess of the bankruptcy. Each state has its own set of |aws

that |ist what property is exenpt in bankruptcy.

There is a federal set of exenptions that debtor may use in
the following states and the District of Colunbia: Connecticut,
Hawai i, Massachusetts, M chigan, M nnesota, New Jersey, New Mexi co,
Pennsyl vania, Rhode Island, Texas, Washington, Wsconsin and
Vermont. The debtor cannot use the federal exenptions in addition
to the state exenptions and cannot m x or match them The el ection

is for one set of exenptions or the other.

In the states not |isted above, debtors can only use their

state's exenptions. Federal exenptions are not avail abl e.

17. WHAT IS THE GENERAL EXEMPTI ON?

Most states provide a general exenption that a debtor can
apply toward any type of property or split anong properties. In
the following states the general exenption is: California $400,
Georgia $400, Kentucky $1,000, Mine $400, Maryland $2,500,
M ssouri $1, 250, Chi o $400, Pennsyl vani a $300, Vernont $400, West

Virginia $400.

O her states al so have general exenptions but restrict their
application to personal property, not real property. A federa

general exenption also exists for $400.
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18. HOW I S TENANCY- BY- THE- ENTI RETI ES HANDLED | N BANKRUPTCY?

Tenancy-by-the-entireties is a special form of ownership of
property between nmarried persons where the surviving spouse

receives all of the property under a right of survivorship.

Si xteen states treat tenancy-by-the-entireties property in a
different fashion fromeither separate property or joint property.
These states will exenpt all tenancy-by-the-entireties property

frominclusion in a debtor's bankruptcy estate if:
1. Only one spouse files bankruptcy, and

2. The debts di scharged were those owed solely by the filing

spouse.

|f a debtor tries to discharge joint debts in the bankruptcy, the

t enancy-by-the-entireties exenption is |ost.
19. CAN DEBTS BE PAI D BEFORE FI LI NG BANKRUPTCY?

Under the bankruptcy law, paynents made within 90 days of
filing a bankruptcy petition are considered preferential paynents
to creditors, and the trustee can set aside the paynents and
require that the creditor return the paynents to the bankruptcy

estate.

Paynents on debts owed to a debtor's relative, friend or a
conpany in which the debtor is an officer nmay be recovered by the
trustee if the paynents were nade within one year of filing for

bankruptcy protection.
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Paynments of debts that are secured by exenpt property can be
a good planning tool. Paying debts on exenpt property with noneys
that woul d be | ost otherwi se in the bankruptcy can assure that the

debtor will receive the exenpt property.
20. CAN NONEXEMPT PROPERTY BE CHANGED | NTO EXEMPT
PROPERTY PRI OR TO FI LI NG BANKRUPTCY?

It is possible for a debtor to sell nonexenpt property prior
to filing bankruptcy and purchase property with the proceeds that

will be exenpt upon the filing.

Whet her or not the bankruptcy court wll exenpt the newy

pur chased property depends on:

1. The debtor's notive. |If the notive is to acquire assets
to start over and be able to earn a living, the court
w Il usually approve the change. Exanple: Debtor sells
a boat to buy equipnent to earn a living. On the other
hand, sale of nonexenpt property for extravagant or
needl ess purchases m ght be set aside even though the
purchased property mght be exenpt wunder the |aw.

Exanpl e: Debtor sells a boat to buy exenpt jewelry.

2. The amount of nonexenpt property converted into exenpt
property. If the debtor converts a large anount of
nonexenpt property into exenpt property, |eaving the

unsecured creditors largely unpaid, the court m ght
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refuse to exenpt the newly acquired property.

| f the purpose and effect of the conversion violates the intent of
t he bankruptcy act to provide the debtor a reasonabl e opportunity
to start over again, exenption of the converted property wll be

set asi de.

21. WHERE | S THE BANKRUPTCY PETI TI ON FI LED?

Every state has at |east one bankruptcy court to handle
bankruptcy filings for the state. Larger states are divided into
judicial districts with each district having its own bankruptcy
court. In California, for exanple, there are 4 district bankruptcy

courts: Northern, Southern, Eastern and Central Districts.

A debtor is required to file the bankruptcy petition in the
bankruptcy court that covers the debtor's district. The address of
the court can usually be found in the phone book under Federa

Gover nnent .

The fornms used in the bankruptcy court are provided by the
clerk of the bankruptcy court and sone stationary stores. Only
approved bankruptcy court forns may be used. Every few years, the

bankruptcy forns are updated which makes earlier forns obsol ete.

22. WHAT IS A NO- ASSET BANKRUPTCY?

Most peopl e do not have enough nonexenpt property that can be
sold to raise cash to pay creditors. A bankruptcy estate in this

condition is said to be a "no-asset case." A bankruptcy that has



GABRIEL-CHAPTER 7-75

enough nonexenpt assets that can be sold to produce cash for

paynment of creditors is called an "asset case."

The trustee notifies the debtor's creditors whether the case
IS an asset or no-asset case, and whether or not they should file
claims. In no- asset cases, the creditors do not have to file
cl ains because there are no assets to distribute to the creditors.
|f assets are later discovered, the trustee wll notify the
creditors to file their clains at that tinme. After determning if
the case is an asset or no-asset case, the trustee sets the date

for the first meeting of creditors.

23. WHAT | S THE AUTOVATI C STAY?

Once a debtor files for bankruptcy relief, all lawsuits and
| egal actions against the debtor, both public and private and
i ncluding foreclosures on real property, immediately stop. No state
court can thereafter issue a valid civil judgnment against a debtor
during the pendency of the bankruptcy proceeding w thout first

obtaining the trustee's or bankruptcy court's perm ssion.

Har assnment of a debtor by a creditor regarding collection of
a debt listed in the bankruptcy is against the |law Anyone
harassi ng a debtor over a debt covered in the bankruptcy petition

may be found in contenpt of federal court.

24. NMAY A CREDI TOR ASK THE COURT TO LI FT THE AUTOVATI C STAY?

The automatic stay |lasts throughout the termof the bankruptcy
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unl ess the bankruptcy court lifts it at the request of a creditor.
The stay nust be lifted in order for a creditor to proceed with a
forecl osure on any of the debtor's property or to resune any state
judicial proceeding (lawsuit) against the debtor. In order to lift
a stay, a creditor nmust file a notion wth the bankruptcy court.
The notion nust state the reasons behind the request to lift the
stay, and a hearing on the nerits is held by the court. If the
automatic stay is lifted, state court actions once stayed wll
continue fromthe point where they had been stopped. Once the stay
is lifted, state actions are treated as though the bankruptcy had

not been fil ed.

25. WHAT ARE THE GROUNDS FOR LI FTI NG AN AUTOVATI C STAY?

The automatic stay is the prine tool in a bankruptcy. Wt hout
the automatic stay, a debtor's assets m ght not be kept together
| ong enough for the trustee to acconplish the purposes of the
bankruptcy. The bankruptcy court views very carefully all notions
tolift the automatic stay. The main reasons a court wll lift the

automatic stay are:

1. The issue to be tried does not affect the debtor's

property, such as child cust ody.

2. The action stayed will ultimtely occur anyway because
the bankruptcy will not help the debtor on that matter.
The nost conmmon stay involves the foreclosure on rea

property. If there is no way that the debt against the
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property can ever be repaid, the court is likely to lift
the stay. This allows the creditor to acquire the

property and reduce his rel ated | osses.

3. The creditor has a security interest in property that is
bei ng harned by the stay. For exanple, in the real estate
rental situation, paynents are not being made on rental

equi pnent .

4. The debtor really does not have an ownership interest in
the property. If the debtor owes nore on property than it
is worth, the court may lift the stay because there is no
point in protecting the property. Once the court lifts
the stay, the creditor can pursue state renedi es agai nst
the debtor. The creditor nust be aware, however, that
any nonetary judgnent will be treated as an asset of the
estate; and the creditor's claim beconmes an unsecured

debt agai nst the estate.
26. HOW CAN A REQUEST TO LI FT AN AUTQVATI C STAY BE OPPOSED?

The bankruptcy court will not lift an automatic stay if the
debtor proves that the stay is needed to preserve the debtor's
general econom c conditions. If lifting the stay will harm the
debtor nore than it would if the stay remained to the end of the

bankruptcy, the court will usually refuse to lift it.

The nost common argunents against lifting an autonmatic stay on

property for a secured creditor are:
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1. The fair market value of the property is greater than the
anount owed. Thus the creditor is ultimtely assured of

bei ng paid, whether or not the stay is |ifted.

2. The debtor is willing to post a bond or cash security to

of fset any dimnution of value in the property.

The creditor has the burden to prove to the bankruptcy court that
lifting the stay will not inpede or hinder the goal of the

bankruptcy code of permtting the debtor to start over again.

27. CAN A BANKRUPTCY FI LI NG STOP AN EVI CTI ON?

A bankruptcy filing wll tenporarily stop the debtor's
eviction fromreal property. The operative word is "tenporarily."
Filing bankruptcy petitions to thwart evictions have becone
commonpl ace, and nost bankruptcy courts will lift the automatic

stay and permt the eviction to proceed.

An inportant exception exists when the debtor is involved in
a long term|ease or very favorable rent control. The debtor can
argue that the obligation to pay back rent is discharged and the
future termof the |lease is a valuable asset the debtor wi shes to
affirm If the court agrees, it wll not lift the stay and wll
keep the lease in effect as long as the debtor pays the new rent as

it becones due.

28. CAN A CREDI TOR OGBJECT TO A DI SCHARCGE?

A creditor may object to a discharge of sone or all of the
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debts of the debtor. The creditor nust file the objections to the
di scharge of particular debts within 60 days of the neeting of
creditors. The creditor's objections are filed in a formcalled a
"Conplaint to Determ ne Dischargeability of Debt." The conpl ai nt

must be served (delivered) to the debtor and the trustee.

A creditor may challenge in court a discharge of any of the

foll ow ng debts:

1. Debts occurring as a result of a willful or malicious act

(civil tort) that caused personal or property danage.

2. Debts that were incurred as a result of fraud (usually

obtaining credit while intending to file for bankruptcy).

3. Debts arising fromtheft. No one is ever permtted to

keep property obtained illegally.

The debtor nust defend any objection to a discharge by filing
a responsive pleading "an answer"” to the allegations in the
conplaint. A hearing is held, and the court rules on the

appropri ateness of granting a discharge.

29. CAN A CREDI TOR BE FORCED TO RETURN EXEMPT PROPERTY?

|f, before a bankruptcy petition is filed, a creditor has
sei zed or foreclosed on property that woul d be considered exenpt if
in the possession of the debtor, the creditor may be forced to

return that property if:

1. The property was seized within one year of the debtor's
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filing for bankruptcy protection,
2. The property can be cl ai nred as exenpt, and

3. No attenpt was made to conceal the property from the

creditor before it was seized.

A conplaint has to be filed in the bankruptcy court agai nst
the creditor. After service of the conplaint on the creditor and
the trustee, the court wll hold a hearing to determne if the
property should be returned to the debtor. Unless the property is
val uable, the process for getting it returned may be too tine

consum ng and bot hersone to be worth it.
30. WHAT WLL HAPPEN TO NEWY DI SCOVERED OR ACQUI RED
PROPERTY AFTER THE BANKRUPTCY PETI TION I S FI LED?

The estate in bankruptcy is required by law to include all of
the debtor's ownership interest in property at the tine of the
filing. In addition certain property acquired wthin 180 days

foll ow ng the bankruptcy filing is also required to be included.

As soon as the omtted property is discovered or the new
property acquired, the debtor is required to notify the trustee.
Upon notification, the trustee decides if the value of the
additional property justifies the expense of reopening the estate.
Failure to notify the trustee can result in having the debtor's

di scharge revoked | ater

I f the trustee concludes that the net value of the property to
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the estate (after deducting the can of adm nistration) is slight,
the trustee may decide not to reopen the case. O herw se, the
trustee will take the property, sell it and distribute the proceeds

to the creditors.

31. WHAT IS NEWLY ACQUI RED PROPERTY?

Newl y acquired property includes any of the follow ng property
acquired by a debtor within 180 days of filing for bankruptcy

protection:

1. An inheritance from any source.

2. Property fromany type of marital, divorce or separation
agr eenent .

3. Proceeds from any death benefit.

4. Proceeds fromany |ife insurance policies.

The trustee has the discretion of reopening a bankruptcy after
property is "newy acquired.”" The trustee will file a conplaint to
reopen the case. The court will not reopen the case if it feels
that the amount of new property does not justify reopening it or
too nuch time has passed since the discharge was granted. A hearing

is held for the court to decide the issue.

32. CAN A DEBTOR AMEND THE PETI TI ON AFTER DI SCHARGE TO ADD A

FORGOTTEN DEBT?

A debtor who sinply forgot to list a particular debt that
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woul d have been di schargeable may be able to anend the petition to
di scharge the debt even though the di scharge has been granted and

the case is closed.

Several bankruptcy courts will permt the post-anending of a
bankruptcy petition if the creditor will not be harned by doing so.
The test is whether the creditor would have received anything from
the trustee had the debt been originally listed. If the creditor
woul d not have received anything fromthe estate had the creditor
been originally listed, in all fairness the creditor should not now
recei ve an uni ntended benefit as a result of the debtor's m staken

oni ssi on.

To anmend the petition, the debtor may have to file a notion
with the court to have the bankruptcy petition reopened before the
court will discharge the omtted creditor's debt. If the bankruptcy
is reopened, the new creditor will have a chance to participate in

the action and due process will have been afforded the creditor.

33. CAN A CREDI TOR COLLECT A DI SCHARGED DEBT?

Once a debt is discharged by the bankruptcy court the debtor
no longer has any legal obligation to pay it. Creditors are
prohibited by law fromattenpting to collect debts that have been

di scharged by the bankruptcy court.

There are unscrupulous collection agencies attenpting to
col l ect discharged debts by harassing and by threatening to file

crimnal conplaints. A though deliberately breaking the |aw, these
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agencies hope to intimdate the debtor into paying the discharged

debt .

Rat her than be intimdated by this conduct, a debtor should
inform the agency that the debt is discharged and further
harassnment will result in a conmplaint being filed with the
bankruptcy court and the trustee. If this threat doesn't stop the
harassnment, the debtor should inform the court and let the

col l ection agency explain its msconduct to a federal judge.
34. CAN A DI SCHARGE BE REVOKED?

A di scharge can be revoked through a conplaint being filed by

either the trustee or a creditor but only on the foll ow ng grounds:

1. The debtor obtained the discharge as a result of fraud
that was only discovered by either the trustee or the

creditor after the discharge was granted by the court.

2. The debtor refused to inform the trustee of newy

acquired property or omtted property fromthe estate.

3. The debtor intentionally refused to obey a bankruptcy
court order or refused to cooperate with the court's

adm ni stration of the estate.

A revocation proceeding is a full adversary proceeding with a
formal conplaint being filed. The debtor is permtted to file a
responsive answer to the allegations in the conplaint. The court

will hold a hearing on the nerits of a conplaint seeking to revoke
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t he di scharge.

If the revocation is granted, the debtor will again be |liable
for all of the debts as though the bankruptcy petition had never

been fil ed.

35. CAN THE GOVERNMENT DI SCRI M NATE AGAI NST A PERSON

WHO FI LED BANKRUPTCY?

The governnent, both state and federal, is precluded under the
bankruptcy code from di scrimnating agai nst anyone who filed for

bankruptcy protection. No governnental agency may:

1. Deny a license or permt Dbecause the person filed

bankr upt cy.

2. Base hiring, firing or pronotional decisions on the fact

that a person filed bankruptcy.

3. Deny or termnate public benefits because of a

bankr upt cy.

4. Deny any state or federal contract to a person who filed

bankr upt cy.

5. Deny a driver's |license because of a bankruptcy.

Basically, a debtor cannot be punished for exercising the |ega
right to file bankruptcy. Therefore, once a governnental debt has
been legally discharged, the debtor cannot be punished in any way

for having fil ed bankruptcy.



GABRIEL-CHAPTER 7-85
36. |'S PRI VATE DI SCRI M NATI ON BASED UPON FI LI NG BANKRUPTCY

LEGAL?

The Bankruptcy Code protects a person who filed bankruptcy
fromdiscrimnation only in the field of enploynent. No enpl oyer
can fire, transfer, denpote or base hiring decisions on the fact

that an applicant filed bankruptcy.

Except for enploynent, the Bankruptcy Code does not ban
bankruptcy discrimnation in other areas of the private sector.
| ndi vidual state law may prohibit discrimnation in private
matters. California has the Unruh Act that prohibits arbitrary
discrimnation in business. D scrimnation in business based solely
upon an individual's personal bankruptcy is arbitrary, unreasonable

and prohi bited.

Questions regarding bankruptcies in a credit situation are
permtted if the questions are narrow and tend to deal with the
ability to pay a | oan or nake paynents. \Wenever real property is
rented, the lessors routinely ask the person if he has filed a
bankruptcy. Courts have upheld the questioning since it relates to

the credit worthiness of the applicant.

37. CAN CHAPTER 7 AND CHAPTER 13 PETI TI ONS BE USED TOGETHER?

Prior to the 2005 Bankruptcy Act, a debtor could file a

Chapter 13 petition followng a Chapter 7 discharge and then
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di scharge debts thatwere not dischargeble in the Chapter 13
proceedi ng. Under the 2005 Reform Act, that can no | onger be done.
If a debt is not dischargebale in Chaoter 7 proceeding then it can

not be di scharged under a Chapter 13 pr4oceedi ng.

38. WHAT | S THE HOVESTEAD EXEMPTI ON?

The nost inportant exenption that a debtor may have is the
homest ead exenption. The honestead exenption permts the debtor
receive a fixed anmount of noney free fromthe clains of creditors

after bankruptcy sale of a hone.

Honmest ead exenptions vary fromstate to state. The foll ow ng
states base their honestead exenption on the size of the acreage
of the home, not the anobunt of the debtor's equity therein:
Arkansas, Florida, |owa, Kansas, M nnesota, Oklahoma, South Dakota
and Texas. In addition, Al abama, Hawaii, Louisiana, M chigan,
M ssi ssi ppi, Nebraska and Oregon base their exenptions on both | ot
size and debtor's equity. In these states if the lot is below a
fixed size, a certain anount of equity is permtted to be shiel ded
fromcreditors. The remaining states and the federal governnent use
a set anount for equity permtted to be shielded from creditors

regardl ess of the size of the debtor's property.

A debtor should always take full advantage of the honestead
exenption. It mght even be advantageous for a person to nove to
another state before filing for bankruptcy property to take to

avail hinself of that state's higher honmestead exenption. However
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to do so the debtgor nust establish residency in the new state

whi ch was increaed nfrom 180 days to 730 days (2 years).

39. WHAT IS A MARI TAL HOVESTEAD?

When bot h spouses fil e bankruptcy, each spouse is entitled to
the full value of the honmestead exenption under bankruptcy |aw
Permtting both spouses a full honestead exenption has been known

as doubling because it obviously doubles the honestead exenption.

A few states have passed | aws that prohibit doubling. In these
states, there is only one honestead exenption for the couple. A few
ot her states have adopted |laws specifically permtting doubling
honest ead exenptions. The rest of the states do not say either way
but given the fact it is being done, the inplication is that there
is de facto approval. A married couple should al ways doubl e check

to see if a double honestead exenption is avail abl e.

40. HOW DCES CONVERSI ON FROM A CHAPTER 7 TO A CHAPTER 13

PETI TI ON AFFECT A FORECLOSURE ON A DEBTOR S HOVE?

A Chapter 7 bankruptcy petition calls for the |iquidation of
the debtor's hone if the debtor's equity exceeds the honestead
exenption. A Chapter 13 bankruptcy filing permts the debtor to pay
the debts wthout having to sell the hone even if there is

nonexenpt equity in it.

A Chapter 13 filing carries with it several advantages:

1. It permts the debtor to spread m ssed paynents, taxes
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and | ate charges over the period of the plan (three to

five years).

2. If the |lender had declared the entire anmount due and
payabl e (called "acceleration of the debt") the Chapter
13 filing will cancel the acceleration and permt the

debtor to continue maki ng normal paynents.

A Chapter 13 conversion can be nmade at any tinme during the Chapter
7 proceeding. The debtor has a great deal of discretion in
fashioning the formof the bankruptcy relief that will be granted

by the court.

41. CAN A PENSI ON BE LOST I N A BANKRUPTCY?

A pension, including an IRA is an asset like any other in a
bankruptcy and may not necessarily be exenpt. If the debtor is
retired and receiving pension benefits at the tinme of the
bankruptcy filing, nost states will exenpt a portion of the pension

benefits as they wll wth normal wages.

A debtor is nost likely to lose the pension fund when the
debt or has not worked | ong enough for the plan to vest or nmature.
This neans that the debtor had not yet becone entitled or reached

the age to receive the benefits.

There are horrendous tax consequences in |losing a pension
When the trustee takes the pension to pay creditors the debtor wll

imediately owe incone taxes as a retirenent distribution. In
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addition, there will probably be penalties for early wthdrawal.
Al taxes and penalties incurred as a result of a trustee taking a
pension are paid by the debtor not the trustee. This could nean
that the debtor nust pay an outrageous anmount of nopney as taxes on

t he pension benefits that the debtor never receives.

Because of the tax consequences of losing a pension in a
bankrupt cy, an experienced bankruptcy attorney should be consulted

prior to filing the petition.
42. WHEN | S A PENSI ON EXEMPT UNDER THE FEDERAL SYSTEM?

Debtors who live in states that permt the use of federal

exenptions may have their pensions exenpt in a bankruptcy if:

1. It is covered by the Enpl oyee Retirenent |ncone Security
Act (ERI SA).
2. Benefits are paid on account of illness, disability,

deat h, age, or length of service.
3. The pension is necessary for the debtor's support.
4. The plan neets all of three requirenents.

(a) It is not an insider plan (a plan just for the
benefit of a select few), and

(b) If it is an insider plan, it nust not depend on age
or length of service, and

(c) The plan conplies with all tax | aws.
Because of the effects of the federal exenption on pensions, it is
i nportant that a person carefully consider the overall result of

el ecting whether to use state or federal exenptions.
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IMPORTANT NOTE: The United States Suprenme Court held in 1992
that pensions are exenpt under the Bankruptcy Code if they are
qgqualified ERI SA plans and have a cl ause forbidding their paynent to
creditors. This is new treatnent and |l egislation is being advanced

to overturn this decision and return to the old | aw above.

43. WHAT | S LI EN AVO DANCE?

A debtor can make a nmotion to the bankruptcy court to
elimnate or reduce any judicial or nonpurchase noney liens on
exenpt property. After the nmotion is nmade, a hearing is held by the

court and the lien is reduced or elimnated if appropriate.

Ajudicial lien is a court order that certain property of the
debtor could be taken to satisfy a judgnent. A nonpurchase noney
security lien is an interest in property given by the debtor as

collateral for a loan or other prom sed performance.

The followng states either do not allow lien avoidance or
seriously restrict it when the debtor uses their state exenptions:
Al aska, Connecticut, Florida, Kentucky, Louisiana, Maryland,
M ssi ssippi, ©Chio, Tennessee, Texas, Utah and Washi ngton. The
United States Suprenme Court recently struck down the Florida |aw
banning lien avoidance which nmeans that the laws in the other

states are |likew se invalid.

Because of the difference between |ien avoi dance under federal
and state exenptions, a debtor should consult an attorney

specializing in bankruptcy before making the election if Ilien
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avoi dance is a factor in the bankruptcy.
44. WHAT | S REAFFI RVATI ON OF DEBT?

A debtor's election to continue paying on a secured debt for
property that is otherwi se discharged is called a "reaffirmation".

A debtor may elect to reaffirma debt on secured property when:

1. The property is otherw se exenpt, and the debtor owes
less on it than it is worth.

2. The debtor wants the property and believes that it can be
pai d.
3. The lien cannot otherw se be avoi ded.

Since the property secures paynment of a debt, reaffirmati on may be
the only way that a debtor can keep the property. If the debt is
reaffirmed and the debtor later fails to nake the paynents, the
creditor may repossess it and even obtain a deficiency judgnment for
the outstanding balance. If the debt is not reaffirnmed and a

paynment is mssed, the nost that can happen is the debtor |oses the

property.

A reaffirmation should only be used when redenption is not
avail able and repossession is a real possibility after the
di scharge. A debt usually should not be reaffirnmed for nore than

the property is currently worth.
45, VWHAT | S REDEMPTI ON OF EXEMPT PROPERTY?

Under the Bankruptcy Code a debtor is permtted to discharge

a secured debt on certain exenpt property by paying the creditor
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the current market value of the property instead of the bal ance of

the debt. This is called "redenption" of exenpt property.

Redenption is permtted only if all of the followng

requi renents are net:

1. The debt nust be a consuner debt. This neans it cannot be
a business debt but rather was incurred for persona

pur poses.

2. The property securing the consuner debt nust be tangible

personal property, not stocks, bonds or real property.

3. Ei t her the debtor clains the property as exenpt or the
trustee has abandoned it because there is not enough

equity in the property to justify taking and selling it.

Redenption is a worthwhil e consi deration when nore is owed on
the property than it is worth. Sinply paying what it's worth then
buys the property. It nakes no sense to redeem property which the
debtor owes less than it is worth: the debtor should sinply

continue to pay as originally agreed.

46. WHEN CAN STUDENT LOANS BE DI SCHARGED?

The general rule is that nost st udent | oans are
nondi schargeable, and that they nust be paid regardless of

bankrupt cy di scharge.

As of January 1, 1999, there is only one exception to the bar

agai nst di schargi ng students | oans. Congress anended Section 523(a)
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8 of the Bankruptcy Code so as to deny the discharge of student
| oans except in the presence of wundue hardship that would be
incurred as a result of the forced repaynent of the student | oans.
Prior to January 1999, student |oans were dischargeable if they
were over seven years old but that exception has been elimnated
and student | oans are no | onger dischargeable sinply because of the

fact that they may be over seven years of age.

Under section 523(a)(8) student |oans made or guaranteed by a
governnment al agency (just about all of themare) are not discharged
unl ess not discharging the student | oan debt woul d i npose an undue
hardship on the debtor. In determning whether or not undue
hardship exists, the court decides whether the facts of the
i ndi vidual case are such that the person should be excused from
repayi ng the | oan. Bankruptcy courts rarely grant a full discharge

of student |oans but rather the paynents as they becone due.

47. CAN | NCOVE TAXES BE DI SCHARGED?

Under the bankruptcy law, federal, state and |ocal incone

t axes can be discharged if:

1. The i ncone taxes are over three years old, and

2. Proper tax returns were filed for the tax years.

Taxes can be dism ssed even if the debtor is negotiating with the
IRS or isintrail inthe US Tax Court provided the debtor waited

240 days after the tax was assessed (clained owed by the .R S. or
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state taxing agency) before filing bankruptcy.

Tax penalties for failing to pay state or federal taxes are
al so dischargeable if they relate to taxes that are di schargeable.
For exanpl e, assune that a debtor owes taxes and penalties on back
taxes that are two and five years old respectively and proper
returns had been filed. The debtor can discharge the taxes and
penalties for the taxes five years old but not for those that are

two years ol d.

Wil e i ncone taxes may be di schargeabl e, nost other taxes are
not di schargeabl e. The following taxes are not dischargeable:
social security taxes, payroll wthholding taxes, excise taxes and

sal es taxes.

48. ARE PROPERTY TAXES DI SCHARGEABLE?

Any personal liability for the paynment of property taxes can
be di scharged in bankruptcy if the taxes becane due nore than one
year before filing for bankruptcy protection (as opposed to three

years for inconme taxes).

A discharge of personal liability is wusually a nonissue
because the tax lien on the property is not discharged. The
government taxing entity can still seize and sell the property to
pay the property taxes. The tax lien remains on the property until

it is paidin full.

49. WHAT | S THE STATEMENT OF | NTENTI ON?



GABRIEL-CHAPTER 7-95

A debtor is required under the Bankruptcy Code to file a
witten Statenment of Intention regarding the disposition of secured
property. The debtor's statenent inforns the trustee and the
creditors of the secured property of the decision to either keep
the property or to release it to the creditor holding the security
interest. It is at this time that the debtor decides to reaffirm

property, avoid a lien or reaffirma debt.

The debtor nust execute his stated intentions in the Statenent
of Intentions within 45 days of its filing. If the debtor does not
perform the secured creditor can file a notion with the court to
repossess the secured property. The bankruptcy court will grant the
notion when a debtor fails to execute his Statenent of Intentions

unl ess he can show good cause for his failure.

50. WHAT ARE DEBTS FROM W LLFUL AND MALI Cl QUS ACTS?

Debts fromw I I ful and malicious acts are not dischargeable if
the creditor properly objects to the discharge. WIIful and
mal i ci ous acts cover both crimnal and noncrimnal actions that are
deli berately designed or likely to foreseeably cause injury or

damage t o anot her.

For noncrimnal injuries caused by a debtor the determ nation
of whether or not the injury was caused by the wllful and
mal i ci ous act of the debtor is made on a case-by-case basis. Wen
the damages occur from the followng intentional torts (civi

wrongs), the debtor has commtted a willful and malicious act:
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1. Destruction of another's property, including destruction
of the property held as collateral for a security

agr eenment .

2. Def amati on of a person's character including both |ibel

and sl ander.

3. Assault, battery or infliction of enptional distress on

anot her.

Injuries arising froma debtor's crimnal conduct are considered by
law to be the results of willful and malicious acts and are not

di schar geabl e debts.
51. CAN THE AVERAGE PERSON FI LE H S OAN BANKRUPTCY?

The filing of a Chapter 7 bankruptcy petition is well within
the ability of the average person. This book was designed and
witten to give the average person all of the information and
instruction to handl e a bankruptcy conpetently. The debtor or his
attorney files the petition and appears at the First Meeting of
Creditors. If there are no surprises, the final discharge is
granted within 100 days and the bankruptcy is over. A Chapter 7
bankruptcy can really be just that sinple. Nearly all public

libraries and county law |libraries contain books on bankruptcy.
52. WHAT DOES A BANKRUPTCY ATTORNEY USUALLY CHARGE?

As with all other legal services, the consuner (i.e. the

client) should shop around for a bankruptcy attorney with whomthe
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client is confortable both on a professional and financial |evel.

Attorney fees for a routine Chapter 7 petition tend to vary
bet ween $500 and $1, 500. Fees nmay be hi gher or | ower dependi ng on
the expertise of the individual attorney. All attorneys charge an
hourly rate for additional extraordinary work such as opposing

creditor petitions.

The attorney fees have to be approved by the bankruptcy court
regardless of what is stated in the fee agreenent. For this reason,

an attorney cannot excessively overcharge.

A person can hire a "typing service" or a "paral egal service"
for bankruptcy advice and preparation of the bankruptcy forns. In
nost states this is the practice of law and is technically illegal
but it goes on nevertheless. Use of these services is usually not
a good idea because they are not regulated or tested for the
quality of their |egal advice. Moreover, what they charge usually
is not that nmuch less than an attorney if the client shopped

ar ound.
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CHAPTER 2
WHAT A CHAPTER 7 BANKRUPTCY AND THIS BOOK

CAN AND CANNOT DO

1. INTRODUCTION

Bef ore anyone seeks bankruptcy protection, he nust first be
satisfied that the bankruptcy wll acconplish the desired results
of discharging debts and keeping exenpt property. Chapter 7
bankruptcy is commonly considered a "liquidation" which is a
m snoner. A Chapter 7 proceeding is a partial liquidation of the
debtor's estate. In a Chapter 7 proceeding, the debtor's estate
(discussed in Chapter 7) will be sold (liquidated) to the extent of
its nonexenpt property and the proceeds paid the debtor's
creditors. To the extent that the debtor's creditors remain unpaid,
t hei r nondi schargeabl e debts are di scharged and forgi ven the debtor
will not have to pay them There are certain debts that Congress
has made nondi schargeable in bankruptcy as a nmatter of public
policy. There are other debts that are non-di schargeable only in
the event that the creditor objects. A person who is considering
filing for bankruptcy protection should determ ne what debts are
di schargeabl e and what debts are nondi schargeable. A Chapter 7
petition may be of little assistance if nost of a debtor's debts
are nondi schargeable. This chapter identifies and explains debts

t hat are nondi schargeabl e under the Bankruptcy Code.
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THE PURPOSE OF THI S BOOK AND WHO SHOULD USE | T

This book was witten to fill a void in |egal books about

Chapter 7 bankruptcy. It was witten to be used by an attorney and

by individuals engaged in a small service or retail business with

few assets or inventory. This book can be used by nmarried coupl es

and in the vast majority of cases a joint filing by married coupl es

provi des the foll ow ng advant ages:

1

In many states, the spouses are permtted to double
(claimtwice the state's permtted exenption anount) the
exenption for specified exenptions.

The cost is | ess than separate filings.

The court decision is usually quicker for joint petition

than for two separate petitions.

There can be situations where filing jointly may not be best.

Bef or e

filing a joint petition, the couple should consult a

bankruptcy attorney for recent changes in the exenption |aw when:

1

The couple own property in tenancy by the entireties.
Such title will be reflected in the deed of title
docunent in the form Jane Doe and John Doe, husband and
wife as tenants by the entireties. In a few states (see
Chapter 5 for a fuller discussion) property held as
tenants in comon wll not be included in the estate of
a spouse filing separately if the other spouse is not
liable for the debt. This can be inportant if the couple

has such property. A consultation on this issue may cost
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Thi s
foll ow ng

1

$250, but it could save tens of thousands of dollars in
exenpt property.

The couple have ERI SA qualified pensions. The United
States Suprene Court has nmade several rulings in recent
years that seriously affect the exenption for ERI SA
pensi ons. These exenptions are discussed in Chapter 6. In
sone circunstances it mght be beneficial for a couple to
nove to another state to the federal pension exenption
and the federal honestead exenption.

book does not cover nor should it be used for the
matters:

CHAPTER 11 REORGANI ZATI ON. A business reorgani zati on of
debts is governed by Chapter 11 of the Bankruptcy Code.
This type of bankruptcy uses an entirely different set of
pr ocedur es. The business is allowed to continue
operating while restructuring its debt.

CHAPTER 12 FARM REORGANI ZATION. Chapter 12 of the
Bankruptcy Code is special reorganization that exists
only for use by farnmers. As with all reorgani zations sone
debts are discharged while the paynents schedul es of
others are altered. A farnmer considering bankruptcy
shoul d consult a bankruptcy attorney to determne if a
Chapter 7 or Chapter 12 petition is best.

CHAPTER 13 REORGANI ZATION. A Chapter 13 petition is a

reorgani zation of debts for individuals. The debtor
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creates a plan that nust be approved by the court. Sone
of the debts are discharged in whole or in part and the
remai ni ng debts are paid over a period of tinme (usually
three to five years). This book does not discuss Chapter
13 petitions except in the area of foreclosure on a hone
(see Chapter 5). Cenerally, the only reason for choosing
a Chapter 13 Reorganization is to keep appreciating
property that would be lost in the Chapter 7 proceeding.
4. CREDI TOR ENGAGED | N BUSI NESS. Were the debtor is engaged
in business and nore than 35% of the total debts are
attributable to the business, he should consult a
bankruptcy attorney. This book 1is not geared to
addressing the problens and accounting procedures
necessary for a debtor with substantial business debts.
It should not be used if the debtor's business is a
partnership or is engaged in mnufacturing or |arge
inventory sales. This type of debtor needs a bankruptcy
attorney.
I'1. NONDI SCHARGEABLE DEBTS
Congress nmade 10 categories of debts nondi schargeable. O the
10 categories, seven of them represent debts that cannot be
di scharged unless they fall into narrow exceptions. The renaining
three categories of debts are dischargeable unless a creditor files
objections to their discharge in a tinmely manner. This chapter wl|

di scuss both the types of nondi schargeabl e debts.
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A. DEBTS NOT DI SCHARGEABLE UNLESS AN EXCEPTI ON EXI STS
1. TAXES
Under section 523(a), a debt is not discharged if it is:
"(1) For a tax or custons duty:

(a) of the kind and for the periods specified in
section 507(a)(2) of this title, whether or not a
claimfor such tax was filed or all owed;

(b) wth respect to which a return, if required,

(i) was not filed, or

(it) was filed after the date on which such return
was | ast due under applicable | aw or under any
extension, and after two years before the date
of the filing of the petition, or

(c) wth respect to which the debtor made a fraudul ent
return or wllfully attenpted in any manner to
evade or defeat such tax."

a. | NCOVE TAXES
Incone taxes can be discharged provided the follow ng
conditions are net:

1. The taxes are over three years ol d.

2. The assessnent for the taxes was made over ei ght nonths
prior to filing of the bankruptcy petition.

3. The tax return was tinely filed (for taxes relating to a
late return, the tax debt is not excepted unless the

required return was due, after any extensions, within two
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years of the filing), and

4. The debtor did not file a fraudulent return or attenpt

willfully to avoid paying the taxes.

Under the Bankruptcy Code, tax assessnents made against a
debtor wthin eight nonths of filing a bankruptcy petition are
nondi schargeabl e even if the taxes are over three years old. The
debtor nust wait nore than eight nonths after any tax assessnent to
be able to discharge those back taxes even if the other
requi renents for a valid discharge are net.

When all of the above conditions are net, the back taxes may
be di scharged. Penalties assessed for late filing or nonpaynent are
di schargeable if the taxes to which they relate are di schargeabl e.
I f the taxes are not dischargeable, neither are the penalties.

b. PROPERTY TAXES

Property taxes that are less than one year old are not
di schargeable. Property taxes are assessed agai nst the property
and not the owner. The taxing agency usually inposes a statutory
tax |ien against the property to secure paynent of the lien (see
Chapter 9). Property taxes are not dischargeable; they nmust be
paid if the debtor w shes to keep the taxed property.

2. UNLI STED DEBTS

A creditor's debt will not be discharged pursuant to section
523(a)(3) unless the creditor was either duly listed as a creditor
with the court or had actual notice of the bankruptcy filing. It is

the clerk of the bankruptcy court who sends the notice of the
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bankruptcy filing to the creditors. If a creditor is not properly
listed that creditor will not receive notice of the bankruptcy
action and be unable to protect his interest.

The purpose of this exception to a discharge is obvious. There
is an affirmative duty on the part of the debtor to notify the
creditors of the bankruptcy. The bankruptcy system wll not
function as intended if debtors are permtted to exclude creditors
and not offer to them an opportunity to participate in the
proceedi ng. The di scharge of any unnoticed creditor woul d probably
be unconstitutional as a violation of due process.

If the «creditor never had knowl edge of the debtor's
bankruptcy, the creditor's debt is not discharged. The debtor
remains |liable for repaynment of the debt even though the debtor's
ot her debts have been discharged. In the case of an omtted
creditor, the debtor may petition the court to list the creditor.
Reopening the case is rare; the procedure is covered in Chapter
15. Absent reopening of the case, the debtor remains |iable for
repayment of the debts of any creditor who was omtted on the
petition and had no know edge of the action.

c. SPOUSE AND CHI LD SUPPCORT

Under section 523(a)(5), court-ordered paynents for the
support of a child or former spouse are nondi schargeable. There are
variations on this subject that a debtor nust investigate.

| f back child support is at issue, the debtor should consult

a bankruptcy attorney. To not have paid it mght be a crimnal act
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quite apart fromthe bankruptcy law. Once a court orders a parent
to make child support paynents, the obligation to nake those
paynments then becones nondi schargeable (In re Horol 33 B.R 989,
1983). The obligation to nmake court-ordered child support paynents
is not discharged even if, assigned to a state or governnental
agency. |If a county or state agency provides benefits to a famly
because of the debtor's failure to nmake court-ordered support
paynents, the state or other governnental agency is assigned the
right to receive reinbursenment. That right to receive rei nbursenent
for paynments nade by the state for the support of debtor's child
cannot be discharged (as it once was) by the debtor's subsequent
bankr upt cy.

The general rule is that clains of third parties for property
or services provided for a child' s support are dischargeable by a
parent (In re Lo Gasso, 23 F. Supp. 340). Case | aw which hol ds that
if a parent deserts or neglects the children, the debts for the
property or services provided by third parties are not
di schargeable (In re Meyers 12 F. 2d 938).

There nmust be a court order requiring support paynents to be
made if a debt for child support is to be nondi schargeable. A
states have |laws that inpose on a parent the duty to support a
child. The parent can be sued for the value of child support
provided by third parties. These debts are dischargeable unless
reduced to a judgnent prior to the debtor-parent filing for

bankruptcy protection. For exanple, assune that a nother deserted
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her children, and the father raised them The father is entitled to
rei nmbursenent fromthe nother for her share of the child support.
If the nother files for bankruptcy relief before the father gets a
judgnment for reinbursement, the obligation to reinburse the father
for the back child support is discharged. If the father obtained a
court order requiring the nother to reinburse the father for the
back support, the debt for back support is not dischargeable.

Spouse support (alinony) requires a court order or an
agreenment obligating the debtor to nmake support paynents to the
spouse. This order or agreenent ensures the obligation to nmake the
paynments will not be dischargeable. The debtor may agree to nake
spousal support paynents through a nmarital agreenent or a property
settl enment agreenent; such support paynents are nondi schargeabl e.
Wthout a court judgnment ordering a debtor to make spouse support
paynments (or an agreenent requiring themto be nade) the debtor's
obligation to make support paynments can be termnated in a
bankruptcy. If parties are not married the debtor may be di scharged
from any obligation to nmake support paynents unless the
rel ationship qualifies as a common | aw nmarri age.

The Bankruptcy Act of 1994 anended the automatic stay of
section 362. The Act now provides that collection of spouse or
child support paynents from property that is not property of the
estate is not subject to the Automatic Stay. The 1994 Act also
prohibited the Automatic Stay from blocking commencenent or

conti nuation of proceedings to enforce alinony and child support
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during the bankruptcy case. Property acquired during the life of
a Chapter 13 Plan is considered property of the estate. Under the
Bankruptcy Act of 1994, child and spouse support clainms now have
priority over and are to be paid before general unsecured clains
and tax clainms. The Bankruptcy Act of 1994 prohibits the trustee
and the debtor from the recovery of any property transferred to
spouse or child in connection wth a divorce or separation
occurring within 1 year of the filing of the bankruptcy petition.
Before this anendnent the trustee and the debtor were each
permtted to avoid such paynents made within a year of the
bankruptcy filing as a creditor preference or a paynent not
supported by reasonabl e equi val ent consideration. Section 522 of
t he Bankruptcy Code was anended under the 1994 Bankruptcy Act to
prohibit a debtor fromavoiding child support paynents required by
a judgnment lien on otherw se exenpt property.

Whet her or not the debts are collected or are incurred during
t he bankruptcy, the obligation survives the bankruptcy, and the
debtor nmust pay in full.

4. FINES, PENALTIES AND FORFElI TURES

Section 523(a)(7) exenpts from di scharge those debts incurred
as fines or penalties fromthe debtor's violation of the law. This
exception from discharge is firmy based on the belief that
approvi ng the discharge of the above would be an inplicit approval
of crimnal or civil msbehavior. Al governnmental sanctions,

whet her by a court or an agency, for a violation of any rule,
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statute or |aw are not dischargeable.

The only penalties not conpletely excepted from discharge
under this chapter are tax penalties if the tax itself can be
di scharged wunder section 523(a)(1) as discussed above. Sone
additional tax penalties can be discharged even if the tax is not
di schargeabl e: those involving a transaction giving rise to a tax
occurring three or nore years prior to the filing of the bankruptcy
petition.

5. STUDENT LOANS

Often one of the |largest debts that a person may have is one
for student |loans. If a student can be di scharged a naj or source of
concern for nost debtors will be elimnated. The general rule is
t hat nost student |oans are nondi schargeabl e, and that they nust be
pai d regardl ess of bankruptcy di scharge.

As of January 1, 1999, there is only one exception to the bar
agai nst di schargi ng students | oans. Congress anended Section 523(a)
8 of the Bankruptcy Code so as to deny the discharge of student
| oans except in the presence of wundue hardship that would be
incurred as a result of the forced repaynent of the student | oans.
Prior to January 1999, student |oans were dischargeable if they
were over seven years old but that exception has been elimnated
and student |oans are no | onger dischargeable sinply because of the
fact that they may be over seven years of age.

Under section 523(a)(8) student |oans made or guaranteed by a

government al agency (just about all of themare) are not discharged
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unl ess not discharging the student | oan debt woul d i npose an undue
hardship on the debtor.

If a debtor is considering discharging student |oans, the
debtor should consult a bankruptcy attorney to determ ne how t hey
are handled in that state. If the bankruptcy court of that state
will only discharge the paynents over seven years old, it m ght be
advant ageous for the debtor to nove to another state that has a
bankruptcy court that will discharge the entire anount.

To get a discharge for student |oans, the debtor nust convince
the court that the debtor will suffer undue hardship from being
required to nake the paynents on the student loan (In re Rice 4
C. B.C 2d 134, 1981). The second Grcuit Court of Appeals in Brunner
vs. New York State H gher Educational Service Corp. 831 F. 2d
385, 1987 stated that the debtor can prove undue hardship prevents
repaynent of student |oans by show ng:

1. The debtor cannot maintain, based on current incone and
expenses, a mnimal standard of living for hinself and
hi s dependents if forced to repay the | oans.

2. Addi tional circunmstances exist indicating this state of
affairs is likely to persist for a significant portion of
t he repaynent, and

3. The debtor has made a good faith effort to repay the
student | oans.

Wen the court is granting a discharge for undue hardship, the

court may grant only a partial discharge of the student |oans. It
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is rare that a court will grant a conpl ete di scharge based on undue
har dshi p.

A special type of student loan is the Health Education
Assi stance Loan for those obtaining a nedical education. This type
of student loan is held not to be dischargeabl e unl ess the debtor
can show a greater burden than an undue hardship wll occur if he
must repay the loan (In re Hnes 15 C B.C 2d 959 and Col unbus
Coll ege vs. Shore 707 F2d. 1337, 1983). Such |oans should be
considered and treated by a debtor as nondi schargeabl e except in
t he nost extrene cases.

6. DEBTS | NCURRED FROM DRI VI NG WHI LE | NTOXI CATED

Section 523 (a)(9) states that debts incurred as a result of
an episode of intoxicated driving are not dischargeable. Thi s
means that a debtor driving while intoxicated and causing an
accident can no longer avoid the liability of paying the damages by
filing a bankruptcy petition. Prior to the enactnent of this
section, debts arising from damges caused by intoxicated driving
wer e di schargeabl e unless the debtor had been driving in such a
reckless manner as to make the conduct wllful and thus
nondi schar geabl e under section 523(a)(6).

Now t he damages caused by a person's intoxicated driving wll
not be discharged if:

1. The debt arose from a court decree or judgnment against

the debtor for damages from the debtor's i ntoxicated

driving,
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2. The court found the debtor to be legally intoxicated, and
3. The court rendering the judgnment was a court in the state
where the damage caused by the debtor's intoxicated
driving occurred.
A court for the state where the accident or damages occurred nust
find the debtor legally drunk or under the influence of drugs and
order the debtor to pay conpensatory damages to the injured parties
(fines payable to a state as punishnent are already
nondi schar geabl e under paragraph 4 above).

"Intoxication" nmeans that at the time of the incident the
debt or was operating the vehicle under the influence of al cohol or
drugs to such an extent as to be unable to operate it safely. Many
states have enacted |laws that specifically make it a crinme for a
person to operate a vehicle with a blood al cohol |evel above a
certain level. California law prohibits a person wwth a bl ood
al cohol | evel above .08% from operating a notor vehicle. A person
i nvol ved in an accident while having a bl ood al cohol |evel over the
legal level is guilty of driving while intoxicated, and the damages
resulting are not di schargeabl e.

If a debtor files for bankruptcy relief prior to a state
court issuing its judgnment, the debtor's debts are discharged, but
sonme courts will not discharge drunk driving debts (In re Thomas 51
B.R 187, 1985). The Ninth Grcuit Court of Appeals in its decision
In re Hudson 859 F.2d 1418 denied a debtor's discharge for a drunk

driving debt stating:
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"Since enactnent of Section 523(a)(9) bankruptcy courts have

consistently held and litigants relying on those opi nions have

assuned that |anguage includes clains against drunk driver
bankrupts reduced to judgnment after comencenent of the case.

W are not inclined to disturb the consistent body of |aw

whi ch Congress apparently acqui esces.”

A person with drunk driving debts that have not been reduced
to a judgnent should consult a bankruptcy attorney. It mght be
possi ble to avoid paynent of the intoxication debts by filing for
bankruptcy relief prior to a state court judgnent being rendered.
This m ght nean noving to a state whose federal bankruptcy court
disagrees with and is not governed by the above Ninth Crcuit
Court's case.

7. PREVI QUSLY UNDI SCHARGED DEBTS

Under section 523(a)(10), if a debtor had an earlier
bankruptcy petition dismssed in its entirety because of
substantial m sconduct or fraud by the debtor, none of the debts
t hat coul d have been listed in that earlier dismssed case can be
di scharged in a subsequent bankruptcy case. |f the debtor waived
di scharge of a debt in an earlier case, he cannot seek a discharge
of that debt in a subsequent case.

Exceptions to discharge under this section do not include
technical dismssal of the earlier case. Di sm ssal s based on
failure to pay a filing fee or the fact that a previous discharge

had been obtained within 6 years are not exceptions to di scharge.
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B. DEBTS THAT W LL BE DI SCHARGED UNLESS A CREDI TOR OBJECTS

There are three other types of debts that nmy be
nondi schar geabl e under Section 523 of the Bankruptcy Code:

1. Section 523(a)(2): those debts deriving from fraudul ent

acts by the debtor.

2. Section 523(a)(6): those debts deriving from debtor's
willful or malicious acts that injure another person or
cause damage to another's property.

3. Section 523(a)(4): those debts deriving from debtor's
breach of a fiduciary relationship, enbezzlenent or
| ar ceny.

Under 523(c)(1), the above debts wll be discharged unless a
creditor files an objection with the court seeking to have the
above debts decl ared nondi schar geabl e.

Bankruptcy Rule 4007(c) governs the procedure by which a
creditor may object to the discharge of any of the above debts.
Under Rule 4007(c), in order to have any of the above debts
decl ared nondi schargeable, the creditor who holds the debt nust
file a conplaint seeking to have the debt decl ared nondi schar geabl e
wi thin 60 days of the First Meeting of Creditors. If the creditor
does not file this conplaint within the allotted tine the debts
w || be discharged.

1. FRAUDULENT DEBTS
What constitutes a fraudulent debt is liberally construed. The

operative word is "fraud." By definition "fraud" is the intentional
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maki ng of a msrepresentation (false statenent) about a materi al
fact upon which another party reasonably relies to his detrinent.
| f a debtor tricks another person out of cash or property by fal se
statenents, that is a fraud.

Fraud also includes obtaining loans by making false
statenents, such as obtaining a | oan based on fal se statenents of
credit worthiness. Fraud can exist whether or not the debtor
obt ained property by false pretenses such as agreeing to hold
property for another but instead taking the property for one's own
personal use or ownership.

The nost conmon type of fraud involves credit cards. A court
wll not permt a discharge of credit card bills if they were
incurred with the deliberate intent to have them discharged in

bankruptcy. It is a common m sconception that credit card debts are

al ways di schargeabl e and the debtor will "max out"” the card (charge
to the maximum of the line of credit) prior to filing for
bankruptcy relief. The court wll not discharge out of the

ordinary charges. Exanple: Mary normally charges $500 per nonth
and has a $5,000 line of credit. One week before Mary files her
bankruptcy petition she charges $5,000 on the card. The creditor
can object to the discharge of the credit card debts because it is
clear fromthe facts that Mary deliberately nmade the charges with
the intent of having the debt discharged.

Fraud requires an intent to deceive at the tine the contract

or representation is made. If a debtor enters a contract with the



115
intent of performng it, there is no fraud: debt incurred for
failure to performthe contract is dischargeable. If the debtor
entered into a contract wwth no intent of ever performng it, the
debtor is not discharged from payi ng debts derived from breach of
the contract or m srepresentation.

2. DEBTS FOR W LLFUL AND MALI Cl QUS ACTS

A debt derived froma willful and nmalicious act that injures
anot her person or property is not dischargeable if the creditor
objects. A crinme that injures a person or property is a "wllful
and malicious act" wunder the Bankruptcy Code and the debts
therefrom are not dischargeable. Exanple: A debtor attacks an
i nnocent person and the victimis injured. The debtor's liability
to pay the nedical bills is not discharged by a bankruptcy. Debts
incurred from damages caused by the debtor's intoxicated driving
have been held by sonme courts to be nondi schargeabl e because t hey
were incurred by wllful and malicious acts, whether or not they
can be di scharged under section 523(a)(9).

Debts that do not derive from crimnal act nmay be
nondi schargeable if the act was malicious. To be malicious, the act
must be one that a reasonable person would believe to be highly
likely to cause injury to another or property. An exanple of a
mal i ci ous mght be the reckless operation of a power saw that cuts
anot her person. There was no intent to cause the injury but a
reasonabl e person would know that playing with a power saw could

cause that injury. The danages caused by the reckl ess operation of
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t he saw woul d not be di schargeabl e.
3. EMBEZZLEMENT, LARCENY OR BREACH OF A FI DUCI ARY DUTY
Larceny and enbezzlenent are just different fornms of theft.
I f the debtor steals property froma fiduciary position of trust it
is "enbezzlenment." If the debtor steals property from people at
large, it is "larceny." Debts derived fromthefts (involving an
obligation to pay for the property or to return it) are not
di scharged by the bankruptcy if the creditor objects. Qtherw se, a
person who steals a mllion dollars would not have to pay it back.
A "fiduciary duty" is the obligation inposed by law on a
person in a position of trust to act reasonably. A fiduciary is
liable for any danmages caused by the breach of this duty to act
reasonably. If the fiduciary acts irresponsibly and injures the
person whomhe is required to protect, the debts deriving fromthe
breach of duty are not discharged. An exanple of a fiduciary
responsibility exists when a person is the guardian of another.
Assune, for exanple, that the guardian invests that person's assets
in risky investnments when a reasonabl e person woul d not have nade
the investnent. The guardian would, as such, be liable to repl ace
any losses incurred as a result of the inproper investnents. The
debts for any breach of a fiduciary duty will not be discharged, in
a bankruptcy, provided the creditor (the person injured or the

representative) properly objects to the granting of a discharge.
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CHAPTER 3

STEPS IN A BANKRUPTCY ACTION

A Chapter 7 bankruptcy proceeding is nethodical, procedural
and entirely predictable. The steps begin with finding the correct
court and proceed to receipt of the final discharge. Throughout,
the case is a logical progression. Once these progressive steps
are reviewed, the reader will appreciate the orderly nature of the
bankruptcy procedure and be nore at ease.

1. SELECTI NG THE PROPER BANKRUPTCY COURT

Every state has at | east one bankruptcy court. Sone states are
divided into judicial districts, each with its own bankruptcy
court. The debtor is required to file the bankruptcy petition with
t he bankruptcy court in the debtor's hone jurisdiction. If there is
nmor e than one bankruptcy, the debtor nmust file with the court in
where he has lived the nost in the last six nonths.

Were there is nore than one bankruptcy court in a state, the
bankruptcy court closest to the debtor's honme is probably the one
where the debtor should file. The debtor can ask the court and
clerk if the debtor's hone is covered by that bankruptcy court.

The easiest way to | ocate the proper bankruptcy court is for
t he debtor through the phone book. Virtually all phone books I|i st
t he bankruptcy court which covers the sanme geographi cal area of the

phone book. A debtor will nerely open the phone book for his hone
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town and find the address and phone nunber of the nearest federal
bankruptcy court, which is usually under a title of "FEDERAL
GOVERNMENT". Then a quick call to the court to be sure that the
court does, in fact, cover the debtor's hone town is all that is
necessary to be absolutely certain.
2. GETTING THE RULES AND FORVS

Once the proper court has been determ ned, the debtor should
ask the clerk and:

1. Ask the clerk if upon receiving a check and a | arge

sel f - addressed envel ope he would send the foll ow ng:

a. Local rules of court,
b. Fee schedule for all court filings, and
C. Copies of all local fornms required by the court.
2. Ask the clerk whether the court requires blue backing on

the pleading and what nust be typed on it. This
information is also included in the local rules. Sone
courts, in order to nmake the petition nore recogni zabl e
inafile cabinet, require that the petition be stapled
to a stiff blue sheet of paper (obtainable from any
office supply or art store) an inch longer than the
petition. On the inch that overlaps the court requires
that the name of the case be typed. Most courts don't
requi re a backi ng.

3. Ask the clerk whether the court uses the standard

creditor matrix (the formwth the many bl ocks). If not,
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the debtor will have to request the court's creditor
matrix in his letter to the clerk.

The forns contained in this book are based on the Oficial
Bankruptcy Fornms as prescribed by the Judicial Conference of the
United States. These forms will remain valid for upcom ng years
even if there are changes nade to them Under the Bankruptcy Rul es,
as long as a formcontains the basic information required on the
Oficial Form it can be used even though it has been superseded by
another form Al though current through 1999, to be certain that the
forme will be accepted the clerk can be asked if the court wll
accept a specific form If the answer is "no," you will have to
purchase the new official formfromthe court or a stationary or
of fice supply store for about $20.

The Bankruptcy Code requires that the bankruptcy forns have
two pre-punched holes in them before they can be filed. The forns
in this book are not pre-punched but virtually all |ibraries have
two hol e punches that can be borrowed for this task.

Cal cul ate the anount of noney this wll require and send a
check in that amount to the clerk in a self-addressed envel ope. All
courts are overworked. Do not be surprised if the clerk will not
answer your questions (they don't have to do it). The only
alternative is to drive to the courthouse and get this information
in person. A good idea is to send a check with no anmount filled in
but instead with a notation “Good for up to $250.00". Thereby the

clerk can fill in the correct anbunt and there is no fear that the
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petition will be returned for because the check is not enough.

Each court can adopt its own rules of procedure within the
confines of the Bankruptcy Code as passed by Congress and the
Bankruptcy Rules adopted by the Suprenme Court. Anyone filing a
bankruptcy petition nust conply with all rules and procedures
adopted by the court where the petition is filed. The debtor nust
get a copy of the local rules. The local rules are no nore than a
statenment of the general bankruptcy rules. The advice in this book
must conply with the general rules and conplies with nost |oca
rul es.

2. EMERGENCY FI LI NGS

Cccasionally there are circunstances when the debtor does not
have the tine to conplete the full petition before sone type of
foreclosure by a creditor occurs. Under Bankruptcy Rule 1007 (c),
it is possible to file just the petition along with the list of
creditors to get the Automatic Stay.

The debtor then has 15 days to file the m ssing schedul es and
statenents. If the omtted schedules are not filed within the 15
days, the court will dismss the petition unless the debtor obtains
an extension. If the petition is dism ssed, the debtor can refile
again but will lose the filing fee already paid.

The energency filing requires the debtor to file at |east:

1. The Vol untary Chapter 7 Petition, and

2. The list of all creditors as known by the debtor (the
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creditor whose collection is forcing the enmergency filing

must certainly be |isted).
The list of creditors nmust be put in the form approved by the | ocal
rules of court. Not all courts used the creditor matri x (the sheet
with blocks for the typed nanmes of creditors). Watever formto
list creditors is used by that court is the formthat the debtor
nmust used.

3. THE PREPARATI ON AND FI LI NG OF THE PETI TI ON

Once all the appropriate forns are obtained, the debtor then
determnes the size, manner and type of the debts in the estate. To
help organize the estate, there is a wirksheet followng this
chapter for the debtor to list the assets and liabilities of the
est ate.

After conpleting the worksheet, the debtor wll use it to
determ ne which debts are nondi schargeable and which debts are
di schar geabl e.

Once the debts have been divided into the various categories,
the debtor will then decide which secured debts will be ratified,
redeened or have the lien avoided (see Chapters 9, 10, and 11).
Once these decisions are nade the debtor is now ready to conplete
t he schedul es, the statenment of intention and the summary of debts
and property.

The remaining acts required prior to filing are conpletions of

the creditor matrix, statenents of the debtor engaged or not
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engaged in business and cover sheets of the petition. Wen
everything is conplete, the debtor is ready to file the petition
(see Chapter 4).

The total filing fee is $200 dollars, which includes a $45 for
both adm nistrative and trustee fees, payable in full at filing. It
may seem strange that a bankrupt debtor nust find $200 to seek
bankruptcy relief. Bankruptcy Rule 1006(b) (1) permts a debtor to
pay the $155 filing fee (but not the $30 administrative fee) in
installments over four nonths if the court approved form
Application to Pay Filing Fee in Installnments is filed with the
petition. No installnment plan will be given to a debtor who has
previously paid an attorney for consultation or assistance in
prepari ng the bankruptcy petition.

4. MEETI NG OF CREDI TORS

Soon after the petition for bankruptcy is filed with the
court, the clerk of the court will schedule a neeting of creditors.
The clerk will send notice of the hearing to all of the creditors
named in the petition. Even though the court wll notify the
creditors of the bankruptcy, the debtor should send a letter
imrediately to the creditors informng them of the bankruptcy
petition, the court where it was filed and the case nunber.

The purpose behind the debtor giving this notice is sinply to
avoi d possible hassles. Once the debtor files the bankruptcy

petition there is an Automatic Stay on debt collection and
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forecl osure proceedings agai nst the debtor. Unless a creditor
knows of the bankruptcy, collection proceedings nmay go forward,
and, although they will be subsequently set aside, there's no
reason to go through the bother when a quick letter fromthe debtor
early in the case will prevent all this.

Shortly after the petition is filed, the court appoints the
trustee to handle the case. The trustee will review the petition
and determ ne what property is available for paynment to the
creditors. If the case is a no-asset case, the trustee will notify
the creditors that they do not have to appear at the creditor
nmeeti ng because no assets exist to pay them He will also tell them
t hat another creditor's neeting will be scheduled if assets are

subsequent |y di scover ed.

|f assets are present the trustee will hold the creditor
meeting. The trustee will preside over the creditor neeting. The
judge will not be there. The trustee and the creditors wll

guestion the debtor about the location of the property in the
estate and the debtor's intent to ratify, redeemor set aside the
lien on secured property.
5. TRUSTEE' S MANAGEMENT OF THE ESTATE
After the creditor's neeting the trustee takes possession of
t he nonexenpt property that will yield proceeds after the property
is sold and costs of sale and any liens on the property are

deducted. For exanple, assune that a debtor owned a nonexenpt truck
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that was sold for $2,000. Only $500 was owed on it, and the cost
of sale was $200. The trustee has $1,300 left to distribute.

Remai ning proceeds are used to pay any cash exenptions
permtted to the debtor under the law. The renmaining amunt is
spread anong the unsecured creditors of the debtor. The debtor has
the right to purchase nonexenpt property fromthe trustee for cash
or trade exenpt property for it.

6. MOTI ON TO REDEEM SECURED PROPERTY

Following the neeting of creditors, the debtor may nove to
purchase at fair market value from a secured creditor exenpt
property that is collateral for a secured debt. If the creditor
agrees to the sale, there is no reason to have a notion for
approval filed wit the court. A witten agreenent between the
debtor and creditor is sufficient to bind each.

When creditor and debtor have agreed on a fair market price
and install nent paynents, the debtor nust nove for a court order
requiring the creditor to take the purchase price in installnents
(See chapter 10). If the entire purchase price cannot be paid
within 45 days of the order permtting the redenption the creditor
can repossess the property and return the paynents made up to that
poi nt. Many bankruptcy courts will not force a creditor to take the
paynments in install nents.

7. MOTION TO SET ASIDE A LIEN

The Bankruptcy Code gives the debtor the right to set aside
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judicial (judgnent) |iens against exenpt property. The procedure
for setting aside a judicial lien calls for the debtor to file a
nmotion with the court with notice being given to the creditor
possessing the |ien.

Ajudicial lien is a lien placed agai nst exenpt property for
a nonetary judgnent resulting froma |lawsuit against the debtor. A
judicial lien is quite different froma statutory lien created by
operation of law. A statutory lien cannot be avoided by a debtor
al though it mght be avoided by the trustee if it does not benefit
the debtor. The procedure for avoiding a judicial lien is discussed
in chapter 9.

8. CREDI TOR S MOTI ON TO SET ASI DE THE AUTQOVATI C STAY

Once a debtor files for bankruptcy relief there is an
automatic stay on all proceedings against the debtor's estate. All
lawsuits (including collection and repossessi on proceedi ngs agai nst
the debtor) are automatically stayed for the duration of the
bankruptcy case. The automatic stay remains in effect against all
of the debtor's creditors although it can be lifted on request by
i ndi vi dual creditors under certain circunstances.

To get the automatic stay lifted, the creditor nust file a
conplaint to lift the automatic stay and serve it on the trustee
and the debtor. The debtor is not required to file a response to
the conplaint unless local rules require it. The creditor is

conpel l ed to convince the court the automatic stay should be lifted
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as to that particular creditor. The debtor, whether a response is
filed or not, nust appear and explain to the court why the stay
should not be lifted or else it will be granted.

After hearing both sides, the court will decide whether to
lift the stay and permt a creditor to forecl ose agai nst secured
property or maintain a lawsuit for damages agai nst the debtor.

9. RATI FI CATI ON AGREEMENT AND DI SCHARGE HEARI NG

The debtor has the right to reaffirm debts on nonexenpt
property to prevent the property being repossessed by the
creditors. If the debtor is seeking to reaffirma debt, the court
is required to hold a discharge hearing. The purpose of requiring
court approval is to make sure the debtor does not by m stake or
fraud reaffirma debt against his best interest.

No ratification agreement will be valid unless it neets the
foll ow ng requirenents:

1. The agreenent nust have been nade prior to the granting

of the discharge.

2. The agreenment nust clearly state that the debtor can
rescind it at any tine prior to the discharge and for 60
days thereafter.

3. The agreenent nust have been approved by the court.

The court will approve a ratification agreenent if it finds that
the ratification will not inpose an undue hardship on the debtor or

the debtor's dependents and is in the debtor's best interest. The
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judge will ask sufficient questions to be assured about these
requirenents.

Once the court is satisfied that the reaffirmati on of the debt
shoul d occur, it will approve the ratification agreenent and issue
the final discharge. At this point, unless sonething happens that
requires the case to be reopened (such as newy discovered
property, an omtted creditor or a conplaint to set aside the
di scharge for fraud), the case is closed and the debtor is free to
continue his life without fear of the discharged creditors.

| f the debtor does not seek to reaffirma debt, nost courts
wi Il not hold a discharge hearing. The debtor is nmailed an order
stating that the final discharge is granted. The case is over

10. DEBTOR S REOPENI NG OF THE ESTATE

The bankruptcy court has full discretion to reopen a case when
good cause is shown. Any interested party, creditor, debtor or
trustee, may ask the court to reopen the case for cause. There is
no definition of cause. It is left to the court to decide when the
ci rcunst ances of the case are such that the court feels its sense
of justice requires the case to be reopened.

There is no express tine limtation for making a notion to
reopen an estate for cause. The notion nust state those facts
giving rise for the reopening of the case. The court will hear the
argunments, both pro and con, for reopening the case. After the

hearing on the notion, the court will render its order. If the
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notion is granted, the order cannot be attacked in a collatera
action. The reopeni ng does not automatically reinstate the trustee.
If the reopening of the case is to enter the discharge of an
earlier unnaned creditor or to change an exenption, no purpose is
gained by appointing a trustee. The judge sinply enters the
appropriate order and closes the estate again.

Usual ly, a debtor will seek to reopen a case for one of two
reasons. The first is that a creditor has been m stakenly omtted,
and it is necessary to have that creditor's debt discharged. The
second reason is that the debtor wi shes to anend the exenptions in
the original petition (usually because of after-acquired property).

Once the court determines that the equities of the case
justify reopening, the newly added creditors whose interests are
affected are given an opportunity to present their opposition.
After presentation of the notion, the court deci des whet her or not
the debtor's requested relief is proper.

It is difficult for a debtor to convince a court to reopen a
case. The debtor nust do everything possible to assure that all

creditors and property are duly listed the first tine.



BANKRUPTCY QUESTI ONNAI RE
A. BACKGROUND | NFORNVATI ON

1. Nane (include all other nanes once used i.e. naiden)

2. Address and Phone Nunber (hone and busi ness)

3. Enpl oyer's nane, address and phone nunber:

4. Spouse's enployer's nane, address and phone nunber:

5. Cccupation:

6. Spouse's occupation:

7. Social Security Nunber:

8. Spouse's Social Security Nunber:

9. Fornmer mlitary service (branch and dates of service):

10. Date and Pl ace of Birth:

11. Nane of Spouse:

12. Date and Pl ace of Spouse's Birth:




13.

Date and Pl ace of Marri age:

14.

Length of Residency in the State:

15.

Previous marriages for each spouse:

16.

Chi | dr en:

17.

Chil dren of spouse (step-children):

18.

Deceased Chil dren:

19.

G andchi | dr en:




20. Grandchil dren of spouse:

21. Parents and addresses:

22. Parents of spouse and addresses:

B. PROPERTY
1. Real Property (for each piece of real property state):

a. (1) Type of property:

a. (2) Location of property:

a. (3) Hol der and anount of liens on the property:




a. (4) Fair market value of the property not deducting for
the liens:

a. (5) Dat e of purchase and original anount:

a. (6) How is title to the property taken? (What does it
say on the deed - separate property, joint tenancy, tenancy
by the entireties, tenancy in comon?):

b. (1) Type of property:

b. (2) Location of property:

b. (3) Hol der and anount of |liens on the property:

b. (4) Fair market value of the property not deducting for
the liens:

b. (5) Dat e of purchase and original anount:

b. (6) How is title to the property taken? (Wat does it

say on the deed - separate property, joint tenancy, tenancy
by the entireties, tenancy in comon?):

C. (1) Type of property:

c. (2) Location of property:

c. (3) Hol der and anount of liens on the property:




c. (4 Fair market value of the property not deducting for
the liens:

c. (5) Dat e of purchase and original anount:

c. (6) How is title to the property taken? (Wiat does it
say on the deed - separate property, joint tenancy, tenancy
by the entireties, tenancy in comon?):

2. Bank Accounts (including savings and |oans and credit
uni ons) :

a. Nanme, address and account nunber:
b. Nanme, address and account nunber:
C. Nanme, address and account nunber:

3. Stocks and Bonds:

a. Type and Conpany issui ng:

b. Anount:

c. Date and manner of acquisition (purchase, gift or
i nheritance:

d. Fair Mrket Val ue:

e. Basis (purchase price or basis on date of gift or
i nheritance):

4. | nsurance:



a. Type:

b. Goup, termor whole life:

c. Conpany and policy nunber:

d. Anmount:

e. Beneficiaries:

5. Safety Deposit Boxes:

a. Location:

b. Box nunber:

c. Contents:

6. Tangi bl e personal property (list all property worth over
$100. 00 such as jewelry, tools, cars, boats, etc):

7. Intangible personal property: (list all intangible property
such as noney owed, royalties, copyrights and other interests
not previously listed:

a. Loans:



(1)

(a)

Name and address of debtor:

(1)
(1)

(b)
(c)

Amount of | oan out st andi ng:

Security for |loan (deed of trust

, ortgage, collateral:

(2)

(a)

Name and address of debtor:

(2)
(2)

(b)
(c)

Amount of | oan out st andi ng:

Security for |loan (deed of trust,

nor t gage, col | at er al

(3)

(a)

Nanme and address of debtor:

(3)
(3)

(b)
(c)

Amount of | oan out st andi ng:

Security for |loan (deed of trust,

nor t gage, col | at er al

(4)

(a)

Nanme and address of debtor:

(4)
(4)

(b)
(c)

Amount of | oan out st andi ng:

Security for |oan (deed of trust,

nor t gage, col | at er al

1. Type of Interest:

b.

O her Interests:

2. Date and manner of acquisition (gift,

i nheritance):

pur chase or




3. Basis (purchase price or value or basis at tine of gift or
i nheritance):

4. Pensions, IRA's, SEP's, Death and Retirenment Benefits (Ilist
| ocation, account nunber and anount of each plan or account):

5. Expectancies (list any property that is expected to be
received in the future along wth the source for inheritances,
property settlenents or insurance proceeds):

6. Debts and Liabilities (list all debts and liabilities al ong
wi th whether or not the obligation is secured):

a. Secured debts:

(1) (a) Creditor and address:

(1) (b) Account nunber and outstandi ng bal ance:

(1) (c) Nature of Collateral:

(2) (a) Creditor and address:

(2) (b) Account nunber and outstandi ng bal ance:

(2) (c) Nature of Collateral:

(3) (a) Creditor and address:

(3) (b) Account nunmber and outstandi ng bal ance:

(3) (c) Nature of Collateral:




Judgnent Creditor:

1. Case nunber and anount of lien

2. Property which lien attaches:

Unsecur ed debts:

1. Debts owed under contractual or |easehold agreenents:

2. Pending lawsuits:

3. Unsecured | oans:

4. Danages caused to others:

5. Gher liabilities:




C. BANKRUPTCY

1. Date and court where previous petition filed:

2. Type of bankruptcy (Chapter 7 or Chapter 13):

3. If a Chapter 13, has the plan been conpleted? If not what

remains to conplete the plan?

4. |f a Chapter 7, are there any debts bei ng redeened

ratified or affirmed in the bankruptcy action?

5. If married, has your spouse filed a bankruptcy petition?

| f so, where?
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CHAPTER 4

PREPARATION OF THE PETITION

1. INTRODUCTION

A bankruptcy case starts wth the filing of the petition
seeki ng bankruptcy relief. The entire petition consists of nmany
schedul es, statenents and forns that nust be filed. Even though
sone of the fornms may not be applicable for a particular petition
they nmust be conpleted, even if it nmeans witing "NA" "not
appl i cabl e" or "none" where appropriate.

An enmergency filing can be done through the use of Rule
1007(c). The petition and list of creditors are filed w thout the
acconpanyi ng schedul es. The schedul es nust be filed wthin 15 days
or the debtor's bankruptcy petition will be dism ssed. The debtor
can refile again, but that will nean paying a new filing fee. An
energency filing is only necessary where a creditor is about to
sell debtor's property that is security for a debt or has been
attached for paynent of a court judgnent.

Before the forns are prepared the debtor should conplete the
wor ksheet contained in this book and read the book, paying
particul ar det ai | to t he di scussi ons on exenpti ons,
nondi schar geabl e debt s, lien avoi dance, redenpti on and

ratification, pensions and honestead. He can then nmake the
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foll ow ng determ nations:

What schedul e of exenptions will be used.

VWhat property wll be clained as exenpt.

What debts wi Il be discharged.

VWhat debts on exenpt property will be redeened.
VWhat debts on exenpt property will be avoided.

o 0k owheE

: VWhat debts on nonexenpt property will be ratified.
Once the determ nations have been made, the debtor can

conplete the fornms. A bankruptcy proceeding is technical, but there
are instances where a judge has discretion. If the proper forns are
filed, no one objects and debts are not nondi schargeabl e by | aw,
the court must grant the final discharge. The function of the
bankruptcy court is to hold the debtor, not the creditor. By
remenbering that the purpose of the court is to help a person begin
a newlife, a debtor should not be apprehensive about the process.

There are no m stakes before the final discharge that cannot
be corrected. Nor will the debtor be punished for an innocent
m st ake. The biggest fear that a person has in a bankruptcy hearing
is that some mstake will be nmade that will irreparably harmthe
case. Such a m stake cannot happen. The case is always under the
managenent of the trustee and overseen by the court. Any m stakes
that a debtor honestly nmakes can be corrected by filing anendnents
of the petition wth the court before the final discharge. M stakes
uncovered after the final discharge can al so be addressed through

a notion to the court to reopen the case.
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1. REQUIREMENT FOR CREDIT COUNSELING

Under the Bankruptcy Reform Ast of 2005, for the first tine,
debtors are now required to seek <credit counseling as a
precondition for filing a bankruptcy petition be it chapter 7 or
Chapter 13. Before filing a bankruptcy petition, the potentia
debtors are now required within 180 days preceding the filing to
have received an individual or group “briefing” for «credit
counseling that assists the individual in performng a budget
anal ysis. 8109(h) The credit counseling nmay be by tel ephone and

I nternet briefings.

To prove that the counseling had occurred, the debtor nust
file with the Court a certificate froman approved nonprofit budget
and credit counseling agency describing the services provided to
the debtor along wwth a copy of the debt repaynent plan, if any.
8521(b). The Bankruptcy law now requires that the CGredit Counseling
Agency provide adequate counseling with respect to a client's
credit problens including analysis of such client's current
financial condition, factors that caused such financial condition,
and how the client can develop a plan to respond to the problens.

8527 8528. The certificate is set forth bel ow and i ncluded in the

Oficial Fornms included in this book.
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(10/05)

United States Bankruptcy Court
District Of

Inre , Case No.
Debtor

Chapter

DEBTOR’SCERTIFICATION OF COMPLETION OF INSTRUCTIONAL COURSE
CONCERNING PERSONAL FINANCIAL MANAGEMENT

[ Compl ete one of the following statements.]

LI 1/we, . the debtor(s) in the above-
(Printed Name(s) of Debtor and Joint Debtor, if any)
styled case hereby certify that on |/'we completed an instructional
(Date)
course in personal financial management provided by ,
(Name of Provider)
an approved personal financia management instruction provider. If the provider furnished a
document attesting to the completion of the personal financial management instructional
course, a copy of that document is attached.

L1 1/we, , the debtor(s) in the above-
styled

(Printed Names of Debtor and Joint Debtor, if any)
case, hereby certify that no personal financial management course is required because:
[ Check the appropriate box.]
L] | am/We are incapacitated or disabled, as defined in 11 U.S.C. § 109(h);
L1 | an/We are on active military duty in a military combat zone; or
L] I/Weresidein adistrict in which the United States trustee (or bankruptcy administrator) has
determined that the approved instructional courses are not adequate at thistime to serve the
additional individuals who would otherwise be required to compl ete such courses.

Signature of Debtor:

Date:

Signature of Joint Debtor:

Date:
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11. MEANS TESTING REQUIREMENT

The nost unique feature of the Reform Act is the “neans
test.” For the time in history, a debtor can only file a Chapter 7
bankruptcy petition if the debtor passes a neans test. The test is
designed to prove to the court that the debtor is so poor that it
is unlikely that the debtor could nake even nmarginal paynments to
the creditors. If the neans test shows that the debtor is able to
make some paynents to the creditors then the debtor’s petition for
chapter 7 relief would be denied and only relief under a Chapter

13 petition would be available to the debtor.

There are really two tests which together determne if the
Debtor is qualified to be permtted to seek Chapter 7 relief and

thus may file a petition

A_. MEDIAN INCOME TEST

The First test is sinply to see if the Debtor’s Current
Mont hly I ncone exceeds the State Median Inconme for a famly of the
sane size. “Median” income for the purposes of this test neans the
income figures exactly in the mddle for the state so that there
are an equal nunber of incomes in the state that are higher and an
equal nunber that are lower than the nedian inconme. The easiest
way to grasp this concept is whether the debtor’s famly earns
nore than one half of the people mn the state. If the debtor’s

famly earns |less than one half of the famlies of the sane size
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then the test is net. For exanple if there are 50,000 fam|lies of
four (4) in the state and 25,000 earn nore than $6, 000 per nonth
and one half (25,000) earn Iless than $6,000 per nonth then if the
debtor’s famly earns $4,500 per nonth, the debtor qualifies under
this test. This is really a quite easy test to apply as the
monthly incone is et for each state for each famly size and the

debtor will either neet it or not.

Essentially if the excess inconme of nonthly income renaining
after deducting reasonabl e expenses | eaves enough noney to be able
to give a neaningful dividend to unsecured creditors, then the test

is not net.

B. MEANS TEST

After passing the first test, then the second test nust be
passed to be permtted to file a Chapter 7 petition. This is a
means test to determ ne whether the Debtor’s Current Monthly
| ncome once reduced by all owed expenses woul d exceed a statutorily
permtted anount permtted under the Act for a famly of the sane
size. If it does not, then the Chapter 7 petition filing 1is
approved. If the debtor’s inconme as adjusted still exceeds the
statutorily permtted anount then the Chapter 7 filing is denied.

It is just that sinple

The essential rules for the test are as foll ows;
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1. If the Debtor’s Current Monthly Income is |less than the
State Median Incone, then there is NO presunption of
abuse exi sts on which a dism ssal can be based.

2. |f the Debtor’s Current Monthly Income is nore than the
State Median Income, but the Debtor’s excess incone is
LESS than the amount allowed under the Means Test, NO
Presunpti on of abuse exists on which a dism ssal can be
based. This situation would apply in a high incone state
where one half of the people earn |Iots of noney and one
hal f of people earn very little. In such an instance it
woul d be possible for sonmeone to earn nore than one half
of the people in the state and still be below the
base line earning figure of the state.
Under the test, should the Debtor’s Current Monthly Incone is
nore than the State Medi an Incone, AND the Debtor’s excess incone
is MORE than the anmount allowed under the Means Test, then a

presunption of abuse exists on which a Motion to Dismss can be

based.

1. Current Monthly Income

The first step in applying the neans test is to calculate the
Debtor’s “current nonthly inconme.” This is the average nonthly
t axabl e and non-taxable inconme fromall sources, including income
attributable to a non-filing spouse unless they are separated,
except Social Security paynents and certain paynents to victins of
war crines or terrorism including anmounts paid on a regul ar basis

by other entities for the househol d expenses of the debtor or the
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debtor's dependents, that the debtor receives during the 6-nonth
period ending on the last day of the calendar nonth inmediately
preceding the date of filing. If the debtor does not file the
requi red schedul e of current inconme then the dates for the 6-nonth

period are determ ned by the Court. 8101(10a)
2. State Median Income —

The next step in applying the test is to determne if the
Current Monthly Incone for the Debtor’s famly exceeds the State
Medi an Income for a famly of the same size. The Adm nistrative
Ofice of the U S. Trustee will develop and maintain tables based
on U S. Census data showing nedian inconme for each state for
households with up to four famly nenbers. For exanple, as of
Oct ober 2004, the nedian income for a famly of four in New York
State is $65,461. The | owest four person nmedi an i nconme was in Wst
Virginia at $47,550, whereas the highest at $82,406 was in New
Jersey and the national average was $62, 732. 8101(39A) Under the
Act , households with nore than four nenbers wll receive an

addi ti onal $525 per nonth per individual.

WHERE THE DEBTOR”S CURRENT MONTHLY INCOME DOES NOT EXCEED THE
STATE MEDIAN INCOME, THERE 1S NO NEED TO APPLY THE MEANS TEST AS IT

IS AUTOMATICALLY SATISFIED.

WHERE THE DEBTOR”S CURRENT MONTHLY INCOME THEN THE MEANS TEST

MUST BE APPLIED WHICH REQUIRES CALCULATING MONTHLY EXPENSES. The
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means test is based upon di sposabl e inconme. Such di sposabl e incone
nmust be bel ow the state median income to avoid the presunption of
abuse. To determ ne the disposable inconme nonthly expense nust be
deducted fromthe gross incone to see if it still remains higher

than the state nedi an i ncone.

Mont hly expenses are defined in section 707 of the Reform Act.
For 2005, the I RS National Standards for food, clothing, personal
care and entertainnent and set forth in the sunmary of the 2005
Bankruptcy Act in this book’ s Introduction.

3. DOCUMENTS REQUIRED TO BE INCLUDED IN A PETITION

Debtors nust make sure that the following information is
provided to the court in their petition or within 45 days fol |l ow ng

the filing.
a. A certificate of the attorney or petition preparer or pro
se debtor regarding the 342(b) notice;

b. Copies of all “pay stubs” received within 60 days before
the filing date;

C. An item zed statenent of nonthly net incone

d. A statenent disclosing reasonably antici pated increases
in income or expenditures over the 12-nonth period
followng the date of filing;

e. A statenment of intention with regard to secured debt

f. A certificate fromthe approved credit counseling agency;
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g. A copy of the debt repaynent plan, if any;

h. A record of any interest that the debtor has in an IRC
529(b) (1) or 530(b)(1) education individual retirenent
account or qualified State tuition program

8§521(a)(b)&(c)

Failure by the debtor to file all of the required information
within 45 days (plus up to an additional 45 days if granted by the
Court) after the date of the filing of the petition, would result
in the case being automatically dism ssed on the 46th day.

Only if this test is net can a debtor file for Chapter 7
relief. If the test is satisfied, the debtor can go forward with

filing the Chapter 7 petition by conpleting the forns bel ow.

The O ficial Forns for the Means Test fornms for Chapter 7 and

Chapter 13 filings are set forth hereinafter.
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Inre According to the calculations required by this statement:

Debt: . .
eptor(®) [ ] The presumption arises.
Case Number: [] The presumption does not arise.

(Check the box as directed in Parts I, 111, and VI of this statement.)

(If known)

STATEMENT OF CURRENT MONTHLY INCOME AND MEANS TEST CALCULATION
FOR USE IN CHAPTER 7 ONLY

In addition to Schedule | and J, this statement must be completed by every individual Chapter 7 debtor, whether or not filing jointly,
whose debts are primarily consumer debts. Joint debtors may complete one statement only.

Part I. EXCLUSION FOR DISABLED VETERANS

If you are a disabled veteran described in the Veteran’s Declaration in this Part I, (1) check the box at the beginning of the
Veteran’s Declaration, (2) check the box for “The presumption does not arise” at the top of this statement, and (3) complete
the verification in Part VIII. Do not complete any of the remaining parts of this statement.

[] veteran’s Declaration. By checking this box, | declare under penalty of perjury that | am a disabled veteran (as de-
fined in 38 U.S.C. § 3741(1)) whose indebtedness occurred primarily during a period in which I was on active duty (as de-
fined in 10 U.S.C. 8 101(d)(1)) or while | was performing a homeland defense activity (as defined in 32 U.S.C. §901(1)).

Part 11. CALCULATION OF MONTHLY INCOME FOR 8 707(b)(7) EXCLUSION

Marital/filing status. Check the box that applies and complete the balance of this part of this statement as directed.
a. [J Unmarried. Complete only Column A (“Debtor’s Income™) for Lines 3-11.

b. [] Married, not filing jointly, with declaration of separate households. By checking this box, debtor declares under pen-

alty of perjury: “My spouse and | are legally separated under applicable non-bankruptcy law or my spouse and | are liv-
2 ing apart other than for the purpose of evading the requirements of 8 707(b)(2)(A) of the Bankruptcy Code.” Com-
plete only Column A (“Debtor’s Income”) for Lines 3-11.

c. [ Married, not filing jointly, without the declaration of separate households set out in Line 2.b above. Complete both
Column A (“Debtor’s Income”™) and Column B (Spouse’s Income) for Lines 3-11.

d. [[] Married, filing jointly. Complete both Column A (“Debtor’s Income™) and Column B (“Spouse’s Income™) for
Lines 3-11.

All figures must reflect average monthly income for the six calendar months prior to filing the Column A Column B
bankruptcy case, ending on the last day of the month before the filing. If you received dif- Debtor’s Spouse’s
ferent amounts of income during these six months, you must total the amounts received dur- Income Income

ing the six months, divide this total by six, and enter the result on the appropriate line.

Gross wages, salary, tips, bonuses, overtime, commissions.

Income from the operation of a business, profession or farm. Subtract Line b from Line a and
enter the difference on Line 4. Do not enter a number less than zero. Do not include any
part of the business expenses entered on Line b as a deduction in Part V.

a. Gross receipts $
Ordinary and necessary business expenses $
c. Business income Subtract Line b from Line a

Rent and other real property income. Subtract Line b from Line a and enter the difference on
Line 5. Do not enter a number less than zero. Do not include any part of the operating
expenses entered on Line b as a deduction in Part V.

a. Gross receipts $
b. Ordinary and necessary operating expenses $
C. Rental income Subtract Line b from Line a

Interest, dividends and royalties.

Pension and retirement income.

Regular contributions to the household expenses of the debtor or the debtor’s dependents,
including child or spousal support. Do not include contributions from the debtor’s spouse if
Column B is completed.
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Unemployment compensation. Enter the amount in Column A and, if applicable, Column B.
However, if you contend that unemployment compensation received by you or your spouse
was a benefit under the Social Security Act, do not list the amount of such compensation in
Column A or B, but instead state the amount in the space below:

Unemployment compensation claimed to
be a benefit under the Social Security Act | Debtor $ Spouse $ $ $

10

Income from all other sources. If necessary, list additional sources on a separate page. Do
not include any benefits received under the Social Security Act or payments received as a
victim of a war crime, crime against humanity, or as a victim of international or domestic
terrorism. Specify source and amount.

a. $
b. $

Total and enter on Line 10

11

Subtotal of Current Monthly Income for § 707(b) (7). Add Lines 3 thru 10 in
Column A, and, if Column B is completed, add Lines 3 through 10 in Column B. Enter the

total(s). $ $

12

Total Current Monthly Income for 8§ 707(b) (7). If Column B has been completed,
add Line 11, Column A to Line 11, Column B, and enter the total. If Column B has not been
completed, enter the amount from Line 11, Column A.

Part 111. APPLICATION OF § 707(b)(7) EXCLUSION

13

Annualized Current Monthly Income for 8§ 707(b)(7). Multiply the amount from Line 12 by
the number 12 and enter the result. $

14

Applicable median family income. Enter the median family income for the applicable state and
household size. (This information is available by family size at www.usdoj.gov/ust/ or from the clerk of
the bankruptcy court.)

a. Enter debtor’s state of residence: b. Enter debtor’s household size: $

15

Application of Section 707(b) (7). Check the applicable box and proceed as directed.

[] The amount on Line 13 is less than or equal to the amount on Line 14. Check the box for “The pre-
sumption does not arise” at the top of page 1 of this statement, and complete Part VIII; do not complete Parts IV, V, VI
or VII.

[l The amount on Line 13 is more than the amount on Line 14. Complete the remaining parts of this state-
ment.

Complete Parts 1V, V, VI, and V11 of this statement only if required. (See Line 15.)

Part 1V. CALCULATION OF CURRENT MONTHLY INCOME FOR & 707(b)(2)

16

Enter the amount from Line 12. $

17

Marital adjustment. If you checked the box at Line 2.c, enter the amount of the income listed in Line
11, Column B that was NOT regularly contributed to the household expenses of the debtor or the debtor’s
dependents. If you did not check box at Line 2.c, enter zero. $

18

Current monthly income for 8 707(b)(2). Subtract Line 17 from Line 16 and enter the result. $

Part V. CALCULATION OF DEDUCTIONS ALLOWED UNDER 8 707(b)(2)

Subpart A: Deductions under Standards of the Internal Revenue Service (IRS)

19

National Standards: food, clothing, household supplies, personal care, and miscella-
neous. Enter “Total” amount from IRS National Standards for Allowable Living Expenses for the applica-
ble family size and income level. (This information is available at www.usdoj.gov/ust/ or from the clerk of
the bankruptcy court.) $

20A

Local Standards: housing and utilities; non-mortgage expenses. Enter the amount of the
IRS Housing and Utilities Standards; non-mortgage expenses for the applicable county and family size. $
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(This information is available at www.usdoj.gov/ust/ or from the clerk of the bankruptcy court).

20B

Local Standards: housing and utilities; mortgage/rent expense. Enter, in Line a below, the
amount of the IRS Housing and Utilities Standards; mortgage/rent expense for your county and family size
(this information is available at www.usdoj.gov/ust/ or from the clerk of the bankruptcy court); enter on
Line b the total of the Average Monthly Payments for any debts secured by your home, as stated in Line
42; subtract Line b from Line a and enter the result in Line 20B. Do not enter an amount less than
zero.

a. IRS Housing and Utilities Standards; mortgage/rental expense | $
b. Average Monthly Payment for any debts secured by your
home, if any, as stated in Line 42 $
C. Net mortgage/rental expense Subtract Line b from Line a.

21

Local Standards: housing and utilities; adjustment. if you contend that the process set out in
Lines 20A and 20B does not accurately compute the allowance to which you are entitled under the IRS
Housing and Utilities Standards, enter any additional amount to which you contend you are entitled, and
state the basis for your contention in the space below:

22

Local Standards: transportation; vehicle operation/public transportation expense.
You are entitled to an expense allowance in this category regardless of whether you pay the expenses of
operating a vehicle and regardless of whether you use public transportation.

Check the number of vehicles for which you pay the operating expenses or for which the operating ex-
penses are included as a contribution to your household expenses in Line 8.

Oo Oz1 [O2ormore.

Enter the amount from IRS Transportation Standards, Operating Costs & Public Transportation Costs for
the applicable number of vehicles in the applicable Metropolitan Statistical Area or Census Region. (This
information is available at www.usdoj.gov/ust/ or from the clerk of the bankruptcy court.)

23

Local Standards: transportation ownership/lease expense; Vehicle 1. Check the number
of vehicles for which you claim an ownership/lease expense. (You may not claim an ownership/lease ex-
pense for more than two vehicles.)

Oa1 O 2 or more.
Enter, in Line a below, the amount of the IRS Transportation Standards, Ownership Costs, First Car (avail-
able at www.usdoj.gov/ust/ or from the clerk of the bankruptcy court); enter in Line b the total of the Av-

erage Monthly Payments for any debts secured by Vehicle 1, as stated in Line 42; subtract Line b from
Line a and enter the result in Line 23. Do not enter an amount less than zero.

a. IRS Transportation Standards, Ownership Costs, First Car $

b. Average Monthly Payment for any debts secured by Vehicle 1,
as stated in Line 42 $

c. Net ownership/lease expense for Vehicle 1 Subtract Line b from Line a.

24

Local Standards: transportation ownership/lease expense; Vehicle 2. Complete this Line
only if you checked the “2 or more” Box in Line 23.

Enter, in Line a below, the amount of the IRS Transportation Standards, Ownership Costs, Second Car
(available at www.usdoj.gov/ust/ or from the clerk of the bankruptcy court); enter in Line b the total of
the Average Monthly Payments for any debts secured by Vehicle 2, as stated in Line 42; subtract Line b
from Line a and enter the result in Line 24. Do not enter an amount less than zero.

a. IRS Transportation Standards, Ownership Costs, Second Car $

b. Average Monthly Payment for any debts secured by Vehicle 2,
as stated in Line 42 $

C. Net ownership/lease expense for Vehicle 2 Subtract Line b from Line a.

25

Other Necessary Expenses: taxes. Enter the total average monthly expense that you actually incur
for all federal, state and local taxes, other than real estate and sales taxes, such as income taxes, self em-
ployment taxes, social security taxes, and Medicare taxes. Do not include real estate or sales taxes.

26

Other Necessary Expenses: mandatory payroll deductions. Enter the total average monthly
payroll deductions that are required for your employment, such as mandatory retirement contributions,
union dues, and uniform costs. Do not include discretionary amounts, such as non-mandatory
401 (k) contributions.
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27

Other Necessary Expenses: life insurance. Enter average monthly premiums that you actually
pay for term life insurance for yourself. Do not include premiums for insurance on your depend-
ents, for whole life or for any other form of insurance.

28

Other Necessary Expenses: court-ordered payments. Enter the total monthly amount that
you are required to pay pursuant to court order, such as spousal or child support payments. Do not in-
clude payments on past due support obligations included in Line 44.

29

Other Necessary Expenses: education for employment or for a physically or mentally
challenged child. Enter the total monthly amount that you actually expend for education that is a
condition of employment and for education that is required for a physically or mentally challenged depend-
ent child for whom no public education providing similar services is available.

30

Other Necessary Expenses: childcare. Enter the average monthly amount that you actually ex-
pend on childcare. Do not include payments made for children’s education.

31

Other Necessary Expenses: health care. Enter the average monthly amount that you actually
expend on health care expenses that are not reimbursed by insurance or paid by a health savings account.
Do not include payments for health insurance listed in Line 34.

32

Other Necessary Expenses: telecommunication services. Enter the average monthly ex-
penses that you actually pay for cell phones, pagers, call waiting, caller identification, special long distance
or internet services necessary for the health and welfare of you or your dependents. Do not include any
amount previously deducted.

33

Total Expenses Allowed under IRS Standards. Enter the total of Lines 19 through 32.

Subpart B: Additional Expense Deductions under § 707(b)
Note: Do not include any expenses that you have listed in Lines 19-32

34

Health Insurance, Disability Insurance and Health Savings Account Expenses. List the
average monthly amounts that you actually expend in each of the following categories and enter the total.

a. Health Insurance $

Disability Insurance $

c. Health Savings Account $

Total: Add Lines a, b and ¢

35

Continued contributions to the care of household or family members. Enter the actual
monthly expenses that you will continue to pay for the reasonable and necessary care and support of an
elderly, chronically ill, or disabled member of your household or member of your immediate family who is
unable to pay for such expenses.

36

Protection against family violence. Enter any average monthly expenses that you actually in-
curred to maintain the safety of your family under the Family Violence Prevention and Services Act or
other applicable federal law.

37

Home energy costs in excess of the allowance specified by the IRS Local Standards.
Enter the average monthly amount by which your home energy costs exceed the allowance in the IRS Lo-
cal Standards for Housing and Utilities. You must provide your case trustee with documentation
demonstrating that the additional amount claimed is reasonable and necessary.

38

Education expenses for dependent children less than 18. Enter the average monthly ex-
penses that you actually incur, not to exceed $125 per child, in providing elementary and secondary edu-
cation for your dependent children less than 18 years of age. You must provide your case trustee with
documentation demonstrating that the amount claimed is reasonable and necessary and not
already accounted for in the IRS Standards.

39

Additional food and clothing expense. Enter the average monthly amount by which your food and
clothing expenses exceed the combined allowances for food and apparel in the IRS National Standards, not
to exceed five percent of those combined allowances. (This information is available at www.usdoj.gov/ust/
or from the clerk of the bankruptcy court.) You must provide your case trustee with documentation
demonstrating that the additional amount claimed is reasonable and necessary.

40

Continued charitable contributions. Enter the amount that you will continue to contribute in the
form of cash or financial instruments to a charitable organization as defined in 26 U.S.C. § 170(c)(1)-(2).

41

Total Additional Expense Deductions under § 707(b). Enter the total of Lines 34 through 40
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Subpart C: Deductions for Debt Payment

42

Future payments on secured claims. For each of your debts that is secured by an interest in prop-
erty that you own, list the name of the creditor, identify the property securing the debt, and state the Av-
erage Monthly Payment. The Average Monthly Payment is the total of all amounts contractually due to
each Secured Creditor in the 60 months following the filing of the bankruptcy case, divided by 60. Mort-
gage debts should include payments of taxes and insurance required by the mortgage. If necessary, list
additional entries on a separate page.

Name of Creditor Property Securing the Debt 60-month Average Payment
$
$
c. $

Total: Add Lines a, b and c.

43

Past due payments on secured claims. If any of the debts listed in Line 42 are in default, and the
property securing the debt is necessary for your support or the support of your dependents, you may in-
clude in your deductions 1/60th of the amount that you must pay the creditor as a result of the default
(the “cure amount”) in order to maintain possession of the property. List any such amounts in the follow-
ing chart and enter the total. If necessary, list additional entries on a separate page.

Name of Creditor | Property Securing the Debt in Default 1/60th of the Cure Amount
$
b. $
c. $

Total: Add Lines a, b and ¢

44

Payments on priority claims. Enter the total amount of all priority claims (including priority child
support and alimony claims), divided by 60.

45

Chapter 13 administrative expenses. If you are eligible to file a case under Chapter 13, complete
the following chart, multiply the amount in line a by the amount in line b, and enter the resulting adminis-
trative expense.

a. Projected average monthly Chapter 13 plan payment. $

b. Current multiplier for your district as determined under sched-
ules issued by the Executive Office for United States Trustees.
(This information is available at www.usdoj.gov/ust/ or from

the clerk of the bankruptcy court.) X

C. Average monthly administrative expense of Chapter 13 case

Total: Multiply Lines a and b

46

Total Deductions for Debt Payment. Enter the total of Lines 42 through 45.

Subpart D: Total Deductions Allowed under 8 707(b)(2)

47

Total of all deductions allowed under § 707 (b)(2). Enter the total of Lines 33, 41, and 46.

Part VI. DETERMINATION OF § 707(b)(2) PRESUMPTION

48

Enter the amount from Line 18 (Current monthly income for 8 707(b)(2))

49

Enter the amount from Line 47 (Total of all deductions allowed under & 707(b)(2))

50

Monthly disposable income under 8 707(b)(2). Subtract Line 49 from Line 48 and enter the
result

51

60-month disposable income under 8§ 707(b) (2). Multiply the amount in Line 50 by the num-
ber 60 and enter the result.




Form B22C (Chapter 13) (10/05) According to the calculations required by this statement:
[ ] The applicable commitment period is 3 years.

Inre [ ] The applicable commitment period is 5 years.
Debtor(s) [ | Disposable income is determined under § 1325(b)(3).
Case Number: [ | Disposable income is not determined under § 1325(b)(3).

(If known) (Check the boxes as directed in Lines 17 and 23 of this statement.)

STATEMENT OF CURRENT MONTHLY INCOME
AND CALCULATION OF COMMITMENT PERIOD AND DISPOSABLE INCOME
FOR USE IN CHAPTER 13

In addition to Schedules | and J, this statement must be completed by every individual Chapter 13 debtor, whether or not filing
jointly. Joint debtors may complete one statement only.

Part 1. REPORT OF INCOME

Marital/filing status. Check the box that applies and complete the balance of this part of this statement as directed.
1 a. [J Unmarried. Complete only Column A (“Debtor’s Income”™) for Lines 2-10.
b. [J] Married. Complete both Column A (“Debtor’s Income™) and Column B (“Spouse’s Income™) for Lines 2-10.

All figures must reflect average monthly income for the six calendar months prior to filing the Column A Column B
bankruptcy case, ending on the last day of the month before the filing. If you received differ- Debtor’s Spouse’s
ent amounts of income during these six months, you must total the amounts received during Income Income

the six months, divide this total by six, and enter the result on the appropriate line.

2 Gross wages, salary, tips, bonuses, overtime, commissions. $ $

Income from the operation of a business, profession, or farm. Subtract Line b from
Line a and enter the difference on Line 3. Do not enter a humber less than zero. Do not in-
clude any part of the business expenses entered on Line b as a deduction in Part 1V.

3 a. Gross receipts $
b. Ordinary and necessary business expenses $
c. Business income Subtract Line b from Line a $ $

Rent and other real property income. Subtract Line b from Line a and enter the difference
on Line 4. Do not enter a number less than zero. Do not include any part of the operat-
ing expenses entered on Line b as a deduction in Part 1V.

4 a. Gross receipts $

b. Ordinary and necessary operating expenses $

c. Rental income Subtract Line b from Line a
5 Interest, dividends, and royalties.

6 Pension and retirement income.

Regular contributions to the household expenses of the debtor or the debtor’s de-
7 pendents, including child or spousal support. Do not include contributions from the
debtor’s spouse. $ $

Unemployment compensation. Enter the amount in the appropriate column(s) of Line 8.
However, if you contend that unemployment compensation received by you or your spouse
was a benefit under the Social Security Act, do not list the amount of such compensation in
8 Column A or B, but instead state the amount in the space below:

Unemployment compensation claimed to
be a benefit under the Social Security Act | Debtor $ Spouse $ $ $

Income from all other sources. Specify source and amount. If necessary, list additional
sources on a separate page. Total and enter on Line 9. Do not include any benefits received
under the Social Security Act or payments received as a victim of a war crime, crime against
9 humanity, or as a victim of international or domestic terrorism.

a. $
Subtotal. Add Lines 2 thru 9 in Column A, and, if Column B is completed, add Lines 2
10 ;
through 9 in Column B. Enter the total(s). $ $

Total. If Column B has been completed, add Line 10, Column A to Line 10, Column B, and
11 | enter the total. If Column B has not been completed, enter the amount from Line 10, Col-
umn A. $
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Part I1. CALCULATION OF 8 1325(b)(4) COMMITMENT PERIOD

plete Parts 111, 1V, V or VI.

12 | Enter the amount from Line 11.
Marital adjustment. If you are married, but are not filing jointly with your spouse, AND if you contend
13 | that calculation of the commitment period under § 1325(b)(4) does not require inclusion of the income of
your spouse, enter the amount of the income listed in Line 10, Column B that was NOT regularly contrib-
uted to the household expenses of you or your dependents. Otherwise, enter zero.
14 | subtract Line 13 from Line 12 and enter the result.
15 |Annualized current monthly income for § 1325(b)(4). Multiply the amount from Line 14 by
the number 12 and enter the result. $
Applicable median family income. Enter the median family income for applicable state and house-
16 |hold size. (This information is available by family size at www.usdoj.gov/ust/ or from the clerk of the
bankruptcy court.)
a. Enter debtor’s state of residence: b. Enter debtor’s household size: $
Application of § 1325(b)(4). Check the applicable box and proceed as directed.
[] The amount on Line 15 is less than the amount on Line 16. Check the box for “The applicable commit-
17 ment period is 3 years” at the top of page 1 of this statement and complete Part VII of this statement. Do not com-

[] The amount on Line 15 is not less than the amount on Line 16. Check the box for “The applicable com-
mitment period is 5 years” at the top of page 1 of this statement and continue with Part 11l of this statement.

Part 111. APPLICATION OF § 1325(b)(3) FOR DETERMINING DISPOSABLE INCOME

18 | Enter the amount from Line 11. $
Marital adjustment. If you are married, but are not filing jointly with your spouse, enter the amount
19 | of the income listed in Line 10, Column B that was NOT regularly contributed to the household expenses of
you or your dependents. If you are unmarried or married and filing jointly with your spouse, enter zero. $
20 | current monthly income for § 1325(b)(3). Subtract Line 19 from Line 18 and enter the result.
21 | Annualized current monthly income for § 1325(b)(3). Multiply the amount from Line 20 by
the number 12 and enter the result. $
22 | Applicable median family income. Enter the amount from Line 16. $
Application of 8 1325(b)(3). Check the applicable box and proceed as directed.
[] The amount on Line 21 is more than the amount on Line 22. Check the box for “Disposable income is de-
23 termined under 8 1325(b)(3)” at the top of page 1 of this statement and complete the remaining parts of this state-
ment.
[1 The amount on Line 21 is not more than the amount on Line 22. Check the box for “Disposable income
is not determined under § 1325(b)(3)” at the top of page 1 of this statement and complete Part VII of this statement.
Do not complete Parts 1V, V, or VI.
Part 1V. CALCULATION OF DEDUCTIONS ALLOWED UNDER & 707(b)(2)
Subpart A: Deductions under Standards of the Internal Revenue Service (IRS)
National Standards: food, clothing, household supplies, personal care, and miscella-
24 | Neous. Enter the “Total” amount from IRS National Standards for Allowable Living Expenses for the appli-
cable family size and income level. (This information is available at www.usdoj.gov/ust/ or from the clerk
of the bankruptcy court.) $
Local Standards: housing and utilities; non-mortgage expenses. Enter the amount of the
25A | IRS Housing and Utilities Standards; non-mortgage expenses for the applicable county and family size.
(This information is available at www.usdoj.gov/ust/ or from the clerk of the bankruptcy court). $
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Local Standards: housing and utilities; mortgage/rent expense. Enter, in Line a below, the
amount of the IRS Housing and Utilities Standards; mortgage/rent expense for your county and family size
(this information is available at www.usdoj.gov/ust/ or from the clerk of the bankruptcy court); enter on
Line b the total of the Average Monthly Payments for any debts secured by your home, as stated in Line
47; subtract Line b from Line a and enter the result in Line 25B. Do not enter an amount less than
zero.

25B
a. IRS Housing and Utilities Standards; mortgage/rent Expense $
b. Average Monthly Payment for any debts secured by your
home, if any, as stated in Line 47 $
C. Net mortgage/rental expense Subtract Line b from Line a.
Local Standards: housing and utilities; adjustment. if you contend that the process set out in
Lines 25A and 25B does not accurately compute the allowance to which you are entitled under the IRS
Housing and Utilities Standards, enter any additional amount to which you contend you are entitled, and
26 | state the basis for your contention in the space below:

27

Local Standards: transportation; vehicle operation/public transportation expense.
You are entitled to an expense allowance in this category regardless of whether you pay the expenses of
operating a vehicle and regardless of whether you use public transportation.

Check the number of vehicles for which you pay the operating expenses or for which the operating ex-
penses are included as a contribution to your household expenses in Line 7. [0 [11 [ 2 or more.

Enter the amount from IRS Transportation Standards, Operating Costs & Public Transportation Costs for
the applicable number of vehicles in the applicable Metropolitan Statistical Area or Census Region. (This
information is available at www.usdoj.gov/ust/ or from the clerk of the bankruptcy court.)

28

Local Standards: transportation ownership/lease expense; Vehicle 1. Check the number
of vehicles for which you claim an ownership/lease expense. (You may not claim an ownership/lease ex-
pense for more than two vehicles.) []1 [] 2 or more.

Enter, in Line a below, the amount of the IRS Transportation Standards, Ownership Costs, First Car (avail-
able at www.usdoj.gov/ust/ or from the clerk of the bankruptcy court); enter in Line b the total of the Av-
erage Monthly Payments for any debts secured by Vehicle 1, as stated in Line 47; subtract Line b from
Line a and enter the result in Line 28. Do not enter an amount less than zero.

a. IRS Transportation Standards, Ownership Costs, First Car $

b. Average Monthly Payment for any debts secured by Vehicle 1,
as stated in Line 47 $

C. Net ownership/lease expense for Vehicle 1 Subtract Line b from Line a.

29

Local Standards: transportation ownership/lease expense; Vehicle 2. Complete this Line
only if you checked the “2 or more” Box in Line 28.

Enter, in Line a below, the amount of the IRS Transportation Standards, Ownership Costs, Second Car
(available at www.usdoj.gov/ust/ or from the clerk of the bankruptcy court); enter in Line b the total of
the Average Monthly Payments for any debts secured by Vehicle 2, as stated in Line 47; subtract Line b
from Line a and enter the result in Line 29. Do not enter an amount less than zero.

a. IRS Transportation Standards, Ownership Costs, Second Car $

b. Average Monthly Payment for any debts secured by Vehicle 2,
as stated in Line 47 $

c. Net ownership/lease expense for Vehicle 2 Subtract Line b from Line a.

30

Other Necessary Expenses: taxes. Enter the total average monthly expense that you actually incur
for all federal, state, and local taxes, other than real estate and sales taxes, such as income taxes, self
employment taxes, social security taxes, and Medicare taxes. Do not include real estate or sales
taxes.

31

Other Necessary Expenses: mandatory payroll deductions. Enter the total average monthly
payroll deductions that are required for your employment, such as mandatory retirement contributions,
union dues, and uniform costs. Do not include discretionary amounts, such as non-mandatory
401 (k) contributions.
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32

Other Necessary Expenses: life insurance. Enter average monthly premiums that you actually
pay for term life insurance for yourself. Do not include premiums for insurance on your depend-
ents, for whole life or for any other form of insurance.

33

Other Necessary Expenses: court-ordered payments. Enter the total monthly amount that
you are required to pay pursuant to court order, such as spousal or child support payments. Do not in-
clude payments on past due support obligations included in Line 49.

34

Other Necessary Expenses: education for employment or for a physically or mentally
challenged child. Enter the total monthly amount that you actually expend for education that is a
condition of employment and for education that is required for a physically or mentally challenged depend-
ent child for whom no public education providing similar services is available.

35

Other Necessary Expenses: childcare. Enter the average monthly amount that you actually ex-
pend on childcare. Do not include payments made for children’s education.

36

Other Necessary Expenses: health care. Enter the average monthly amount that you actually
expend on health care expenses that are not reimbursed by insurance or paid by a health savings account.
Do not include payments for health insurance listed in Line 39.

37

Other Necessary Expenses: telecommunication services. Enter the average monthly ex-
penses that you actually pay for cell phones, pagers, call waiting, caller identification, special long dis-

tance, or internet services necessary for the health and welfare of you or your dependents. Do not in-
clude any amount previously deducted.

38

Total Expenses Allowed under IRS Standards. Enter the total of Lines 24 through 37.

Subpart B: Additional Expense Deductions under 8§ 707(b)
Note: Do not include any expenses that you have listed in Lines 24-37

39

Health Insurance, Disability Insurance, and Health Savings Account Expenses. List the
average monthly amounts that you actually expend in each of the following categories and enter the total.

a. Health Insurance $

b. Disability Insurance $

c. Health Savings Account $

Total: Add Lines a, b, and ¢

40

Continued contributions to the care of household or family members. Enter the actual
monthly expenses that you will continue to pay for the reasonable and necessary care and support of an
elderly, chronically ill, or disabled member of your household or member of your immediate family who is
unable to pay for such expenses. Do not include payments listed in Line 34.

41

Protection against family violence. Enter any average monthly expenses that you actually in-
curred to maintain the safety of your family under the Family Violence Prevention and Services Act or
other applicable federal law.

42

Home energy costs in excess of the allowance specified by the IRS Local Standards.
Enter the average monthly amount by which your home energy costs exceed the allowance in the IRS Lo-
cal Standards for Housing and Utilities. You must provide your case trustee with documentation
demonstrating that the additional amount claimed is reasonable and necessary.

43

Education expenses for dependent children under 18. Enter the average monthly expenses
that you actually incur, not to exceed $125 per child, in providing elementary and secondary education for
your dependent children less than 18 years of age. You must provide your case trustee with docu-
mentation demonstrating that the amount claimed is reasonable and necessary and not already
accounted for in the IRS Standards.

44

Additional food and clothing expense. Enter the average monthly amount by which your food and
clothing expenses exceed the combined allowances for food and apparel in the IRS National Standards, not
to exceed five percent of those combined allowances. (This information is available at www.usdoj.gov/ust/
or from the clerk of the bankruptcy court.) You must provide your case trustee with documentation
demonstrating that the additional amount claimed is reasonable and necessary.

45

Continued charitable contributions. Enter the amount that you will continue to contribute in the
form of cash or financial instruments to a charitable organization as defined in 26 U.S.C. 8 170(c)(1)-(2).

46

Total Additional Expense Deductions under 8 707 (b). Enter the total of Lines 39 through 45.
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Subpart C: Deductions for Debt Payment

47

Future payments on secured claims. For each of your debts that is secured by an interest in prop-
erty that you own, list the name of the creditor, identify the property securing the debt, and state the Av-
erage Monthly Payment. The Average Monthly Payment is the total of all amounts contractually due to
each Secured Creditor in the 60 months following the filing of the bankruptcy case, divided by 60. Mort-
gage debts should include payments of taxes and insurance required by the mortgage. If necessary, list
additional entries on a separate page.

Name of Creditor Property Securing the Debt 60-month Average Payment
a. $
b. $
$
Total: Add Lines a, b, and c

48

Past due payments on secured claims. If any of the debts listed in Line 47 are in default, and the
property securing the debt is necessary for your support or the support of your dependents, you may in-
clude in your deductions 1/60th of the amount that you must pay the creditor as a result of the default
(the “cure amount”) in order to maintain possession of the property. List any such amounts in the follow-
ing chart and enter the total. If necessary, list additional entries on a separate page.

Name of Creditor Property Securing the Debt in Default 1/60th of the Cure Amount
a. $
b. $
$
Total: Add Lines a, b, and ¢

49

Payments on priority claims. Enter the total amount of all priority claims (including priority child
support and alimony claims), divided by 60.

50

Chapter 13 administrative expenses. Multiply the amount in Line a by the amount in Line b, and
enter the resulting administrative expense.

Projected average monthly Chapter 13 plan payment. $

b. | current multiplier for your district as determined under sched-
ules issued by the Executive Office for United States Trustees.
(This information is available at www.usdoj.gov/ust/ or from the
clerk of the bankruptcy court.) X

c. | Average monthly administrative expense of Chapter 13 case

Total: Multiply Lines a and b

51

Total Deductions for Debt Payment. Enter the total of Lines 47 through 50.

Subpart D: Total Deductions Allowed under 8§ 707 (b)(2)

52

Total of all deductions allowed under § 707 (b)(2). Enter the total of Lines 38, 46, and 51.

Part V. DETERMINATION OF DISPOSABLE INCOME UNDER & 1325(b)(2)

53

Total current monthly income. Enter the amount from Line 20.

$

54

Support income. Enter the monthly average of any child support payments, foster care payments, or
disability payments for a dependent child, included in Line 7, that you received in accordance with applica-
ble nonbankruptcy law, to the extent reasonably necessary to be expended for such child.

55

Qualified retirement deductions. Enter the monthly average of (a) all contributions or wage de-
ductions made to qualified retirement plans, as specified in § 541(b)(7) and (b) all repayments of loans
from retirement plans, as specified in § 362(b)(19).

56

Total of all deductions allowed under 8 707(b)(2). Enter the amount from Line 52.

57

Total adjustments to determine disposable income. Add the amounts on Lines 54, 55, and 56
and enter the result.

58

Monthly Disposable Income Under 8§ 1325(b)(2). Subtract Line 57 from Line 53 and enter the
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result. I

Part V1: ADDITIONAL EXPENSE CLAIMS

Other Expenses. List and describe any monthly expenses, not otherwise stated in this form, that are required for the
health and welfare of you and your family and that you contend should be an additional deduction from your current
monthly income under § 707(b)(2)(A)(ii)(1). If necessary, list additional sources on a separate page. All figures should re-
flect your average monthly expense for each item. Total the expenses.

59
Expense Description Monthly Amount
a. $
b. $
C. $
Total: Add Lines a, b, and ¢ $
Part VI1: VERIFICATION
| declare under penalty of perjury that the information provided in this statement is true and correct. (If this a joint case,
both debtors must sign.)
60

Date: Signature:

(Debtor)

Date: Signature:

(Joint Debtor, if any)
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I11. THE CHAPTER 7 PETITION

Once the nmean test has been net, the debtor eligilibility to
file for chapter 7 relief is set. The debtor’s entire chapter 7
petition will consist in addition to the above doscussed forns the

foll ow ng forns:

1. The Voluntary Petition. This form specifically asks that
the court grant the debtor a bankruptcy. It is little
nore than a cover sheet and the signature page for the
petition.

2. The Application to Pay The Filing Fee in Installnents.
This formcan only be used if the debtor has not paid a
typing service for typing or an attorney for advice.

3. The Statenment of Financial Affairs. This form sinply
gives the court the debtor's background to better
understand the financial situation afflicting the debtor.

4. Schedule Ais a list of the debtor's real property and
any liens on it.

5. Schedule B is a list of the debtor's personal property
and its current market val ue.

6. Schedule Cis a list of the property clained as exenpt by

t he debtor.

7. Schedule Dis a list of the creditors holding secured
cl ai ns.

8. Schedule Eis a list of the creditors hol ding unsecured

priority clains.

9. Schedule Fis a list of the creditors hol ding unsecured
nonpriority clains.
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10. Schedule G "Executory Contracts and Unexpired Leases."
This formis used to report all unexpired |eases on
either real or personal property.

11. Schedule H "Co-debtors" is a list of all persons who
share liability wiwth the debtor for the debts listed in
t he schedul es.

12. Schedule | is alist of the current incone of the debtor.

13. Schedule J is a list of the current expenditures of the
debt or.

14. Summary of Schedules is, as the nane inplies, a summary
of the foregoing schedul es.

15. The list of creditors. In many bankruptcy courts, the
mailing matrix (the sheet of blocks) is used. Sone courts
use a different formfor listing creditors. The debtor
must ask the clerk or read the local rules to determ ne
how the list of creditors is handl ed.

16. Any special local fornms. Each court has the authority to
create any additional forms it feels help in
admni stering a case. The debtor should consult the |ocal
rules or speak with a clerk to determ ne what special
forms are enpl oyed by the court.

IMPORTANT NOTE: THE BANKRUPTCY CODE REQUIRES THAT ALL
DOCUMENTS TO BE FILED WITH THE COURT MUST HAVE STANDARD DOUBLE
HOLES PUNCHED AT THE TOP FOR INSERTION INTO FILES. Docunents
wi t hout the pre-punched holes will no I onger be accepted. The forns
in this book have not had the double holes pre-punched into them
because of the practical difficulty in doing so. A double hole

punch can be purchased, inexpensively, at any stationary store.
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Al so, nost public libraries will have double hole punches and w ||

allow their use for the few pages of fornms that nust be punched.

Wen all of the above forns are conpleted, the petition is
ready for filing. The bankruptcy proceeding begins once the
petition is filed. The first thing that wll happen is the
automatic stay imrediately starts to protect the estate of the
debtor. Next the clerk will schedule the creditor's neeting. After
the creditor's neeting the debtor will schedule any notions for
i en avoi dance or redenptions. If no creditor files an objection to
di scharge, and if the debtor seeks to reaffirma debt a fina
di scharge hearing will be scheduled. In the event a debtor does not
seek to ratify a debt, a discharge will probably not be held. If
after the discharge hearing, or if one is not held, the court
grants the discharge (a court can only refuse a di scharge based on
cause). It wll mail the order of final discharge for the
di schargeabl e debts to the debtor within a few days. The whol e
bankruptcy process usually is conpleted within 5 nonths of the

filing of the petition.

Several states recognize common |law marriages. If a couple
lives together as man and wife for a period of tine (usually five
years) continuously in these states, the couple is legally marri ed.
A couple married by comon law can file a joint petition. The

jurisdictions permtting common | aw nmarriages are:
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Al abama Col or ado | daho Kansas

Mont ana Ohio (pre 1991) Gkl ahoma Pennsyl vani a

Rhode | sl and Sout h Carolina Texas District of
Col unbi a

If a couple with no formal marriage license or certificate live
together in a cormmon |law state and wish to file bankruptcy, they
shoul d check the | aw of the state to determne if they are legally
married. If so, they can file jointly and usually save noney and

possi bly increase their exenptions.
| 1. PREPARATI ON OF THE VOLUNTARY PETI TI ON

The voluntary petition is the easiest formto conplete. For
each debtor filing for bankruptcy relief, type the follow ng
information in the appropriate boxes:

1. Name of the debtor. If married and filing jointly, the
names of both spouses are placed in the appropriate
boxes.

2. Resi dence and mailing address of each debtor.

3. Soci al Security Nunber of each debtor.

4. The address where nost of the property of the estate is
| ocat ed.

The debtors nust check the foll ow ng boxes as appropriate:

1. The type of debtor (whether individual, a married couple
filing jointly, a corporation or a partnership). This
book is directed toward individuals and nmarried coupl es
petitioni ng bankruptcy; so one of those boxes should be
checked.
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The Chapter 7 box should be checked for the type of
petition being filed.

If the debtor does not have an attorney representing
check the box stating debtor not represented by an
attorney. The debtor should type NNA in the box entitled
name and address of law firmor attorney.

The debtor nust check the boxes estimating the anmount of
nmoney that will remain for division to the creditors. The
debtor nust also check the appropriate boxes for the
estimated value of the estate and the estimated anount of
the debts owed (This information is obtained from the
Summary Schedul e that will be attached to the petition).

The debtor nust check the venue stating that the debtor
has resided in the judicial district of the court for
over 90 days. This book is not directed toward petitions
by a corporation or a general partner engaged in
busi ness; so the second box under the VENUE headi ng
shoul d not be checked.

| f the debtor has filed a previous bankruptcy petition,
even if later dismssed, it nust be stated. O herw se

type N A

|f a debtor's spouse or partner has a separate petition
pendi ng, it nust be stated. O herwi se type N A

Each debtor wll sign twce. The debtors will each sign
as an individual along with any joint debtor also seeking
a discharge in this action (usually a spouse). In
addition, a debtor with primarily consunmer debts (to whom
this book is addressed) is required to sign under the
statenent that the debtor is aware that relief under
Chapters 7, 11, 12, and 13 mght be available but is
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choosing to use Chapter 7. Signing here conpletes the
Vol untary Petition.

A conpl eted exanple for a bankruptcy under the laws of California
is set forth for reference just to an idea as to how the
information is reported. Wiile sonme of the fornms in the sanple are
for the pre-2005 Act, the changes in the forns are slight, often
only being social security nunbers and the current formfollows so
that a good idea can be obatined as how the conpeknted form shoul d

appear .



FORM 1. VOLUNTARY PETITION

Unitep States Bankrurtcy Court _ NORTHERN — pyerpier oF

CALIFORNIA

Voluntary Petition

Name of Debtor (if individual, enter Last, First, Middle):
SMITH, JOHN LESTER

Name of Joint Debtor (Spouse) (Last, First, Middle):
SMITH, JANE ALICE

All Other Names used by the Debtor in the last 6 years
(include married, maiden, and trade names):

NONE

All Other Names used by the Joint Debtor in the last 6 years
(include married, maiden, and trade names):

NONE

Soc. Sec./Tax L.D. No. (if more than one, state all):

291-52-7868

Soc. Sec./Tax 1.D. No. (if more than one, state all):

524-45-7687

Street Address of Debtor (No. & Street, City, State & Zip Code):
504 C LOW GAP ROAD

UKIAH, CA. 95482

Street Address of Joint Debtor (No. & Street, City, State & Zip Code):
504 LOW GAP ROAD

UKIAH, CA. 95482

County of Residence or of the
Principal Place of Business:

MENDOCINO

County of Residence or of the
Principal Place of Business:

MENDOCINO

Mailing Address of Debtor (if different from street address):

Mailing Address of Joint Debtor (if different from street address):

Location of Principal Assets of Business Debtor
(if different from street address above):

Venue {Check any applicable box)

[ There is a bankruptey case concerning debror’s affiliate, general partner, or p

Information Regarding the Debtor (Check the Applicable Boxes)

M Debror has been domiciled or has had a residence, principal place of business, or principal assets in this District for 180 days immediately preceding the
date of this petition or for a longer part of such 180 days than in any other District.

artnership pending in this District.

Type of Debtor (Check all boxes that apply)
Individual(s) [ Railroad
Corporation (3 Stockbroker
[0 Partnership (0 Commodity Broker

0 Other

Chapter or Section of Bankruptcy Code Under Which
the Petition is Filed (Check one box)

Chapter 7 0 Chapter 11 O Chapter13
(0 Chapter9 {J Chapter 12
[J Sec. 304 ~ Case ancillary to foreign proceeding

Nature of Debts (Check one box)
B Consumer/Non-Business O Business

Chapter 11 Small Business (Check all boxes that apply)
O Debtor is a small business as defined in 11 U.S.C. § 101

‘1 [ Debtor is and elects to be considered a small business under

11 US.C. §1121(e) (Optional)

* Filing Fee (Check one box)

Full Filing Fee attached

Filing Fee to be paid in installments. (Applicable to individuals only.)
Must atrach signed application for the court’s consideration certifying
that the debtor is unable to pay fee except in installments. Rule
1006(b). See Official Form No. 3.

&80

Statistical/Administrative Information (Estimates only) THis Space FoR CourT Ust Onty
B Debror estimates that funds will be available for distribution to unsecured creditors.
[ Debtor estimates that, after any exempt property is excluded and administrative expenses paid,
there will be no funds available for distrifvution to unsecured creditors.
Estimated Number of Creditors 1-15 16-49 50-99 100-199 200-999 1000-over
& 0 0 O 0 0
Estimated Assets
$0to $50,001 to $100,001 to $500,001 to  $1,000,001 to  $10,000,001 to  $50,000,001 More than
$50,000 $100,000 $500,000 $1 million $10 million $50 million $100 million  $100 million
O O & O O O O |
Estimated Debts
J $0 to $50,001 to $100,001 to $500,001 o $1,000,001 to  $10,000,001 ro  $50,000,001 More than
$50,000 $100,000 $500,000 $1 million $10 million $50 million $100 miltion  $100 million
0 O ) D O O O O




Voluntary Petition
(This page must be completed and filed in every case))

Name of Debtor(s): Form 1, Page 2

Prior Bankruptcy Case Filed Within Last 6 Years (If more than one, attach additional sheet)

Signature(s) of Debtor(s) &Individual/\]oint)
| declare under penalty of perjury that the information provided in this petition
istrue and correct.

(If petitioner is an individual whose debts are primarily consumer debts and
has chosen to file under chapter 7) | am aware that | may proceed under
chapter 7, 11, 12 or 13 of title 11, United States Code, understand the relief
avallable under each such chapter, and choose to proceed under chapter 7.

| request relief in accordance with the chapter of title 11, United States Code,
specified in this petition.

X JOHN LESTER SMITH

Location Case Number: Date Filed:
Where Filed: NONE
Pending Bankruptcy Case Filed by any Spouse, Partner or Affiliate of this Debtor (If more than one, attach additional sheet)
Name of Debtor: Case Number: Date Filed:
NONE
Digtrict: Relationship: Judge:

Exhibit C
Does the debtor own or have possession of any property that poses or is
aleged to pose athreat of imminent harm to public health or safety?
[ 1YES, and Exhibit C is attached and made a part of this petition

[ XX] NO

Signature of Debtor (Corporation/Partnership)
| declare under pendty of perjury that the information provided in this
petition istrue and correct and that | have been authorized to file this
petition on behalf of the debtor.

The debtor requestsrelief in accordance with the chapter of title 11,
United States Code, specified in this petition.

X

Signature of Debtor
X JANE ALICE SMITH

Signature of Authorized Individual

Signature of Joint Debtor
(650) 367-8739

Printed Name of Authorized individual

Telephone Number (If not represented by attorney)
MARCH 19, 2002

Title of Authorized Individua

Date

Date

Signature of Attorney

X Signature of Attorney For Debtor(s)

Printed Name of Attorney for Debtors(s)

) Signature of Non-Attorney Petition Preparer
| certify that | am abankruptcy petition préparer asdefinedin 11 U.S.C.
§110, that | prepared this document for compensation, and that | have
provided the debtor with a copy of this document.

Printed Name of Bankruptcy Petition Preparer

Exhibit A
(To be completed if debtor isrequired to file periodic reports (e.g., forms
10K and 10Q with the Securities and Exchange Commission pursuant to
Section 13 or 15(d) of the Securities Exchange Act of 1934 and is
requesting relief under Chapter 11.)
O Exhibit A is attached and made a part of this petition.

Firm Name Socia Security Number
Address Address
Telephone Number
Names and Socia Security numbers of al other individuals who prepared
Date or assisted in preparing this document:

If more than one person prepared this document, attach additional sheets
conforming to the appropriate official form for each person.

Exhibit B
(To be completed if debtor isan individual whose debts are primarily
consumer debts.)
1, the attorney for the petitioner named in the foregoing petition, declare
that | have informed the petitioner that (he or she) may proceed under
chapter 7, 11, 12, or 13 of title 11, United States Code, and have explained the
relief available under each such chapter.

X

Signature of Attorney for Debtor(s) Date

Signature of Bankruptcy Petition Preparer

Date

A bankruptcy petition preparer’ s failure to comply with the provisions of
titte 11 and the Federal Rules of Bankruptcy Procedure may resultin
fines or imprisonment or both. 11 U.S.C. § 110; 18 U.S.C. § 156.




165
I11. STATEMENT OF FI NANCI AL AFFAI RS

This formis required to be conpleted by all debtors. An
i ndi vi dual debtor engaged in business as a sole proprietor (the
only type of debtor engaged in business that this book addresses)
must provide all of the information requested concerning the

busi ness as well as that concerning the debtor's personal affairs.

Each question nmust be answered. If the answer is "none" or the
gquestion is not applicable, it nmust be so stated. The questions are
witten in such a way that their answers will furnish information.
Both the court and trustee will use this furnished information to
evaluate the debtor's eligibility to receive a discharge of debts.
If nore space is needed to answer the questions, continuation

sheets nmay be attached.

Questions 1 through 15 nust be answered by all debtors.
Questions 16 through 21 are only to be answered by those debtors
who have been engaged in business. A debtor is considered to be
"engaged in business" if the debtor has been a sole-proprietor or
sel f-enployed within the previous two years and thus will have to

answer questions 16 through 21.

If the debtor has been an officer, director or managing
executive of a corporation or a general partner of a business
within the previous 2 years, the debtor nust al so answer questions

16 through 21. This book was not witten for use by such a debtor.
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This book will not address the problens faced by such a debtor

This type of debtor should consult with a bankruptcy attorney.
QUESTI ON 1

Question 1 asks how nmuch the debtor has earned from work
(either enployed or self-enployed) within the previous two years.

I f nore space is needed, the debtor can attach additional pages.
QUESTI ON 2

Question 2 asks what other sources of income other than
busi ness incone the debtor has received during the previous two
years. The incone nmay be interest, dividends, inheritances,
devi ses, etc. The purpose of this question is to nmake sure the

debtor is not concealing assets.
QUESTI ON 3

Question 3 requires the debtor to identify all paynents nmade
to creditors within 90 days of the filing. The purpose for
identifying these paynents: the trustee may have the right to
recover paynments fromthe creditors. These recovered paynents can
be distributed anbng the debtor's wunsecured creditors. This
probably will not result in any nore property being kept by the

debt or.
QUESTI ON 4

Question 4 requires the debtor to Ilist all lawsuits,
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executions and garnishnments involving the debtor wthin the
previous year. The reason: the trustee may be able to recover any
property paid pursuant to a court order or judgnment during the
previ ous year. This recovery will benefit unsecured creditors and

wll not result in any nore property being kept by the debtor.
QUESTI ON 5

Question 5 requires all foreclosures, repossessions or
voluntary surrenders of property involving the debtor within the
previ ous year be reported. The reason: the trustee may be able to
recover the property as an inproper preference to creditors. This
recovery will benefit unsecured creditors and not result in any

nore property being kept by the debtor.
QUESTI ON 6

Question 6 necessitates listing all assignnments nade to
creditors wthin 120 days preceding the filing and all property
that has been held by a custodian, receiver or court appointed
officer within one year preceding the filing be reported. The
reason: the trustee may be able to recover property as an inproper
preference to creditors. This recovery will benefit unsecur ed
creditors and not result in any nore property being kept by the

debt or.

QUESTI ON 7
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Question 7 requires the debtor to list all gifts nade prior to
the year of filing the bankruptcy petition that had greater val ue
than the $200 per famly nenber and $100 per charitable
organi zation. The purpose: to ensure that the debtor has not
dissipated the estate by making gifts to individuals (usually

famly menbers) who may |later give it back

QUESTI ON 8

Question 8 necessitates the debtor list all |osses fromtheft
and casualty within one year fromthe comencenent of the case and
after the commencenent of the case. This question hel ps determ ne
if the debtor is squandering the estate's assets or otherw se them

by claimng they were stolen.
QUESTI ON 9

Question 9 relates to paynents made for debt counseling
i ncl udi ng paynents nade to attorneys within one year of the filing.
It m ght be possible for the trustee to recover such paynents as
estate assets and to use themto benefit of the unsecured creditors

(whi ch these people wll becone).

QUESTI ON 10

Question 10 requires the debtor to |ist any other transfer of
property not previously listed, other than transfers in the

ordi nary course of business or as security within one year of the
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debtor's filing for bankruptcy relief. It mght be possible for the
trustee to recover such property to benefit unsecured creditors

(whi ch these people wll becone).

QUESTI ON 11

Question 11 obliges the debtor to disclose all bank accounts,
br oker age accounts, credit union accounts, pension funds, and al
ot her financial accounts. This sinply ensures that no assets are

hi dden or omtted.

QUESTI ON 12

Question 12 requires listing safe deposit boxes and their
contents held within 1 year of the bankruptcy. The purpose: ensure

the debtor is not concealing assets.

QUESTI ON 13

Question 13 requires the debtor to list any setoffs that
creditors have applied agai nst debts owed to them A setoff occurs
when a creditor reduces a debt by applying property or noney owed
to the debt or against it. For exanple assunme that George owes the
bank $500, and the bank takes it from his checking account this is
what is neant by a setoff. Under the bankruptcy |aw, setoffs made
within 90 days of the debtor filing for bankruptcy relief may be
recovered by the trustee. The trustee applies recovered property to

pay the debts owed unsecured creditors.
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QUESTI ON 14

Question 14 requires listing property held by another that the
debtor owns or controls. The purpose: to prevent a debtor from
giving property to another to hold or nmanage as directed by the
debtor (such as a revocable trust) to renove it fromthe bankruptcy

estate.

Such property is recovered by the trustee and placed in the

bankruptcy estate to the extent it is not exenpt.
QUESTI ON 15

Question 15. The debtor nust list his prior addresses for the
| ast two years. The purpose: sinply background information for the

trustee should he need to investigate the debtor.
QUESTI ONS 16 THROUGH 21

Questions 16 through 21 are answered by a self-enployed or a
sol e-proprietor wwthin the previous two years. These answers al so
must be answered by debtors who have been general partners of a
busi ness, officers, directors, managi ng executives or owners of
more than 5% of the securities of a corporation. This book does

not address the particulars faced by such sophisticated debtors.

The trustee will use the answers to acquire nore information to
determ ne assets of the business that belong in the debtor's

estate.
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QUESTI ON 16

Question 16 requires the debtor to state the nane, address and
description of any business of the debtor as sol e-proprietor or
self-enployed within the two previous years of the bankruptcy

filing.

QUESTI ON 17

Question 17 requires the debtor to list all the bookkeepers
and accountants of the business for the six years prior to the
filing of the petition. The debtor is required to |list anyone who
has audited the books of the business within the two years prior to
the filing of the petition. The debtor is also required to |ist
every person and entity to whom a financial statenent was given

within two years prior to filing for bankruptcy relief.

The debtor requests copies of the audits and financial
statements from these nanmed people and entities. The trustee
conpares the information in the financial statenents and audits

with the books and records of the business.

QUESTI ON 18

Question 18 deals with the inventories of the business. The
debtor is required to list the dates and values of the last two
inventories. The inventory of the business is an asset of the

estate of the debtor who is self-enployed or a sole-proprietor
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The inventory is converted to benefit creditors by the trustee to

the extent it is not exenpt.
QUESTI ON 19

Question 19. The debtor nust |list each partner, officer or
director of the business (if it is a corporation). For persons
using this book, the answer should be no because no one who is a
partner or sharehol der of a corporation engaged in business should
use this book. As seen by the questions asked so far, it should be
clear that such businesses will have far nore conplicated probl ens

than those of a self-enployed person.
QUESTI ON 20

Question 20 requires the debtor to list each person who
w thdrew as a partner, officer or director of the business (if it
is a corporation) within the year previous to the filing of the
petition. For persons using this book, the answer should be "no"
because no one who is a partner or shareholder of a corporation
engaged in business should use this book. As seen by the questions
asked so far, it should be clear that such businesses will have far

nore conplicated problens than those of a self-enployed person
QUESTI ON 21

Question 21 requires debtor to list every wthdrawal or

distribution to any partner, officer or director of the business
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(if it is a corporation) within 1 year of the filing of the
debtor's petition for relief. For persons using this book, the
answer should be "no" because no one who is a partner or
shar ehol der of a corporation engaged in business should use this
book. As seen by the questions asked so far, it should be clear
t hat such businesses will have far nore conplicated problens than

t hose of a self-enployed person.

A sanpl e conpleted Statenent of Financial Affairs is set forth

for reference purposes.



FORM 7. STATEMENT OF FINANCIAL AFFAIRS

UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF CALIFORNIA

Inre  JOHN LESTER SMITH Case No.

(Name) (If known)
Debtor

STATEMENT OF FINANCIAL AFFAIRS

This statement is to be completed by every debtor. Spouses filing ajoint petition may file asingle statement on which the information for both
spousesis combined. If the caseisfiled under Chapter 12 or Chapter 13, amarried debtor must furnish information for both spouses whether or not a
joint petition isfiled, unless the spouses are separated and a joint petition is not filed. Anindividual debtor engaged inbusiness asa sole proprietor,
partner, family farmer, or self-employed professional, should providethe information requested on this statement concerning all such activities as
well astheindividua’s personal affairs.

Questions 1-18 areto be completed by all debtors. Debtorsthat are or have beenin business, as defined below, also must complete Questions
19-25. Each question must be answered. If the answer to any question is “None,” or the question is not applicable, mark the box labeled
“None.” If additional space isneeded for the answer to any question, use and attach a separate sheet properly identified with the case name, case
number (if known), and the number of the question.

DEFINITIONS

“In business.” A debtor is“in business’ for the purpose of this form if the debtor isa corporation or partnership. An individual debtor is“in
business’ for the purpose of thisform if the debtor isor has been, within the two yearsimmediately preceding the filing of this bankruptcy case, any
of the following: an officer, director, managing executive, or person in control of a corporation; a partner, other than a limited partner, of a
partnership; a sole proprietor or self-employed.

“Insider.” The term “insider” includes but is not limited to: relatives of the debtor; general partners of the debtor and their relatives;

corporations of which the debtor is an officer, director, or personin control; officers, directors, and any person in control of a corporate debtor and
their relatives; affiliates of the debtor and insiders of such affiliates; any managing agent of the debtor. 11 U.S.C. § 101(30).

1. Income from employment or operation of business

None State the gross amount of income the debtor has received from employment, trade, or profession, or from operation of the debtor’s
O business from the beginning of this calendar year to the date this case was commenced. State aso the gross amounts received during the two

years immediately preceding this calendar year. (A debtor that maintains, or has maintained, financial recordson the basisof afiscd rather
than a calendar year may report fiscal year income. Identify the beginning and ending dates of the debtor’s fiscal year.) If ajoint petitionis
filed, state income for each spouse separately. (Married debtor’sfiling under Chapter 12 or Chapter 13 must state income of both spouses
whether or not ajoint petition isfiled, unless the spouses are separated and ajoint petition is not filed.

AMOUNT SOURCE (If more than one)

$6,000 JANE SMITH’S JOB AS MANAGEMENT ASSISTANT

$12,000 JOHN SMITH’S JOB AS APLUMBER



None

None

None

None

2. Income other than from employment or operation of business

State the amount of incomereceived by the debtor other than from employment, trade, profession, or operation of the debtor’ s business
during the two years immediately preceding the commencement of thiscase. Give particulars. If ajoint petition isfiled, state income for each
spouse separately. (Married debtors filing under Chapter 12 or Chapter 13 must state income for each spouse whether or not ajoint petition is
filed, unless the spouses are separated and ajoint petition is not filed.)

AMOUNT SOURCE

$160.00 LOTTERY WINNINGS

3. Payments to creditors

a  Listall paymentson loans, installment purchases of goods or services, and other debts, aggregating more than $600 to any creditor, made
within 90 days immediately preceding the commencement of thiscase. (Married debtorsfiling under Chapter 12 or Chapter 13 must
include income by either or both spouses whether or not a joint petitionis filed, unless the spouses are separated and a joint petition is
not filed.)

DATES OF AMOUNT
NAME AND ADDRESS OF CREDITOR PAYMENTS AMOUNT PAID STILL OWING
PETER HOLLINGS DECEMBER 1, 1998 $547.14 $68,000
1879 HOPEWELL JANUARY 1, 1999 $547.14

UKIAH, CA 95482

b. List al payments madewithin one year immediately preceding the commencement of thiscase, to or for the benefit of, creditors who
are or were insiders. (Married debtorsfiling under Chapter 12 or Chapter 13 must include payments by either or both spouses whether or
not a joint petition is filed, unless the spouses are separated and a joint petition is not filed.)

NAME AND ADDRESS OF CREDITOR; DATES OF AMOUNT
RELATIONSHIP TO DEBTOR PAYMENTS AMOUNT PAID STILL OWING

4.  Suits, executions, garnishments and attachments

a Listall suitstowhichthedebtor isor wasaparty within one year immediately preceding thefiling of this bankruptcy case. (Married
debtors filing under Chapter 12 or Chapter 13 must include information concerning either or both spouses whether or not a joint
petition is filed, unless the spouses are separated and a joint petition is not filed.)

CAPTION OF SUIT COURT STATUSOR

AND CASE NUMBER NATURE OF PROCEEDING AND LOCATION DISPOSITION

N:5687 LAWSUIT FOR COLLECTION OF SUPERIOR COURT ORDERED
MEDICAL BILLS 100 MAIN STREET TO PAY

UKIAH, CA 95482 $39,000



None b. Describeal property that has been attached, garnished or seized under any legal or equitable processwithin one year immediately

X preceding the commencement of this case. (Married debtors filing under Chapter 12 or Chapter 13 must include information
concerning property of either or both spouses whether or not ajoint petition isfiled, unless the spouses are separated and ajoint petition is not
filed.)

NAME AND ADDRESS
OF PERSON FOR WHOSE DATE OF DESCRIPTION
BENEFIT PROPERTY WAS SEIZED SEIZURE AND VALUE OF PROPERTY

5. Repossessions, foreclosures and returns

None List al property that has been repossessed by a creditor, sold at aforeclosure sale, transferred through adeed in lieu of foreclosure or

O returned to the seller within one year immediately preceding the commencement of this case. (Married debtorsfiling under Chapter 12 or
Chapter 13 must include information concerning property of either or both spouses whether or not ajoint petition isfiled, unlessthe spouses are
separated and ajoint petition is not filed.)

DATE OF REPOSSESSION, DESCRIPTION
NAME AND ADDRESS FORECLOSURE SALE, AND VALUE OF
OF CREDITOR OR SELLER TRANSFER OR RETURN PROPERTY
JACOB APPLIANCE JUNE 15, 1998 REFRIGERATOR AND
1499 EDISON AVENUE STOVE $1,300

UKIAH, CA 95482

6. Assignments and receiverships

None a Describeany assignment of property for the benefit of creditors made within 120 days immediately preceding the commencement of
X this case. (Married debtors filing under Chapter 12 or Chapter 13 must include any assignment by either or both spouses whether or not ajoint
petition isfiled, unlessthe spouses are separated and ajoint petition is not filed.)

NAME AND ADDRESS DATE OF TERMS OF ASSIGNMENT
OF ASSIGNEE ASSIGNMENT OR SETTLEMENT




None b. Ligtal property which has been in the hands of a custodian, receiver, or court-appointed official within one year immediately preceding
X the commencement of this case. (Married debtorsfiling under Chapter 12 or Chapter 13 must include information concerning property
of either or both spouses whether or not ajoint petition isfiled, unless the spouses are separated and ajoint petition is not filed.)

NAME AND LOCATION DESCRIPTION
NAME AND ADDRESS OF COURT: DATE OF AND VALUE OF
OF CUSTODIAN CASETITLE & NUMBER ORDER PROPERTY
7. Gifts
None List al gifts or charitable contributions made within one year immediately preceding the commencement of this case except ordinary
X and unusual giftsto family members aggregating less than $200 in value per individual family member and charitable contributions aggregating

lessthan $100 per recipient. (Married debtorsfiling under Chapter 12 or Chapter 13 must include gifts or contributions by either or both
spouses whether or not ajoint petition is filed, unless the spouses are separated and ajoint petition is not filed.)

NAME AND ADDRESS RELATIONSHIP DATE DESCRIPTION

OF PERSON OR ORGANIZATION TODEBTOR, IF ANY OF GIFT AND VALUE OF GIFT

8. Loses
None List al losses from fire, theft, other casualty or gambling within one year immediately preceding the commencement of this case or since
0O the commencement of this case. (Married debtors filing under Chapter 12 or Chapter 13 must include lossesby either or both spouses

whether or not ajoint petition isfiled, unless the spouses are separated and ajoint petition is not filed.)

DESCRIPTION DESCRIPTION OF CIRCUMSTANCES AND, IF DATE OF

AND VALUE OF LOSSWAS COVERED IN WHOLE OR IN PART LOSS

PROPERTY BY INSURANCE, GIVE PARTICULARS

1987 TOYOTA CELICA TOTALED IN AUTO ACCIDENT MARCH 3, 1998

INSURANCE ONLY COVERED COLLISION



None

None

None

9. Payments related to debt counseling or bankruptcy

Listal payments made or property transferred by or on behalf of the debtor to any person, including attorneys, for consultation
concerning debt consolidation, relief under the bankruptcy law or preparation of a petition in bankruptcy within one year immediately preceding
the commencement of this case.

DATE OF PAYMENT,; AMOUNT OF MONEY OR
NAME AND ADDRESS NAME OF PAYOR IF DESCRIPTION AND VALUE
OF PAYEE OTHER THAN DEBTOR OF PROPERTY

10. Other transfers

List al other property, other than property transferred in the ordinary course of the business or financial affairsof the debtor, transferred
ether absolutdy or as security within one year immediately preceding the commencement of thiscase. (Married debtors filing under Chapter
12 or Chapter 13 must include transfers by either or both spouses whether or not a joint petition is filed, unless the spouses are separated and
a joint petition is not filed.)

DESCRIBE PROPERTY
NAME AND ADDRESS OF TRANSFEREE, TRANSFERRED
RELATIONSHIP TO DEBTOR DATE AND VALUE RECEIVED

11. Closed financial accounts

List dl financial accountsand instruments held inthe nameof the debtor or for the benefit of the debtor which were closed, sold, or
otherwise transferred within one year immediately preceding the commencement of this case. Include checking, savings, or other financial accounts,
certificates of deposit, or other instruments; shares and share accounts held in banks, credit unions, pension funds, cooperatives, associations,
brokerage houses and other financid ingtitutions. (Married debtors filing under Chapter 12 or Chapter 13 must include information concerning
accounts or instruments held by or for either or both spouses whether or not ajoint petition is filed, unless the spouses are separated and a
joint petitionis not filed.)

TYPE AND NUMBER AMOUNT AND
NAME AND ADDRESS OF ACCOUNT AND DATE OF SALE
OF INSTITUTION AMOUNT OF FINAL BALANCE OR CLOSING




None

None

None

None

12. Safe deposit boxes

List each safedeposit or other box or depository in which the debtor has or had securities, cash, or other valuables within one year
immediately preceding the commencement of thiscase. (Married debtorsfiling under Chapter 12 or Chapter 13 must include boxes or
depositories of either or both spouses whether or not ajoint petition isfiled, unless the spouses are separated and ajoint petition isnot filed.)

NAME AND ADDRESS NAME AND ADDRESSES DESCRIPTION DATE OF TRANSFER
OF BANK OR OF THOSE WITH ACCESS OF OR SURRENDER,
OTHER DEPOSITORY TO BOX OR DEPOSITORY CONTENTS IFANY

AMERICAN SAVINGS BANK JOHN LESTER SMITH WILLS, MARRIAGE NONE

700 S.STATE STREET JANE ALICE SMITH CERTIFICATES, DEED

UKIAH, CA. 95482

13. Setoffs

List dl setoffs made by any creditor, including a bank, against a debt or deposit of the debtor within 90 days preceding the
commencement of thiscase. (Married debtors filing under Chapter 12 or Chapter 13 must include information concerning either or both
spouses whether or not a joint petition is filed, unless the spouses are separated and a joint petition is not filed.)

DATE OF AMOUNT
NAME AND ADDRESS OF CREDITOR SETOFF OF SETOFF
14. Property held for another person
List al property owned by another person that the debtor holds or controls.
NAME AND ADDRESS DESCRIPTION AND VALUE
OF OWNER OF PROPERTY LOCATION OF PROPERTY

15. Prior address of debtor

If the debtor has moved within the two years immediately preceding the commencement of this case, list all premises which the debtor
occupied during that period and vacated prior to the commencement of this case. If ajoint petition isfiled, report also any separate address of
either spouse.

ADDRESS NAME USED DATES OF OCCUPANCY




None

16. Spouses and Former Spouses

If the debtor resides or resided in a community property state, commonwealth, or territory (including Alaska, Arizona, California, Idaho, Louisiana,
Nevada, New Mexico, Puerto Rico, Texas, Washington or Wisconsin) within the six-year period immediately preceding the commencement of the case,
identify the name of the debtor’ s spouse and of any former spouse who resides or resided with the debtor in the community property state.

NAME

17. Environmental Information

For the purposes of this question, the following definitions apply:

“Environmental Law” means any federal, state or local statute or regulation regulating pollution, contamination, releases of hazardous or
toxic substances, wastes or materialsinto the air, land, soil, surface water, groundwater or other medium, including, but not limited to,

statutes or regulations regulating the cleanup of these substances, wastes or material .

“Site’ means any location, facility or property as defined under any Environmental law, whether or not presently or formerly owned
by the debtor, including , but not limited to, disposal sites.

“Hazardous material” means anything defined as a hazardous substance, toxic substance, hazardous material, pollutant, or
contaminant or similar term under an Environmental law.

None

a List the name and address of very site for which the debtor has received notice in writing by a government unit that it may be liable under or in
violation of an Environmental law. Indicate the government unit, the date of the notice, and , if known the Environmental law.

SITE NAME NAME AND ADDRESS DATE OF ENVIRONMENTAL
AND ADDRESS OF GOVERNMENTAL UNIT NOTICE LAW

None

b. List the name and address of very site for which the debtor provided notice to a governmental unit of arelease of Hazardous materidl . Indicate the
governmental unit to which the notice was sent and the date of the notice.

SITE NAME NAME AND ADDRESS DATE OF ENVIRONMENTAL
AND ADDRESS OF GOVERNMENTAL UNIT NOTICE LAW

None

c. Listall judicia proceedings, including settlements or orders, under any Environmental Laws with respect to which the debtor is or was a party.
Indicate the name and address of the government unit that is or was a party to the proceeding and the docket number.

NAME AND ADDRESS DOCKET NUMBER STATUSOR
OF GOVERNMENTAL UNIT DISPOSITION




None
O

None

18. Nature, location and name of business

a Ifthedebtorisanindividud, list the names, addresses taxpayer idenbtification numbers, nature of the businesses, and beginning and ending dates
of all businessess in which the debtor was an officer, director, partner, or managing executive of a corporation, partnership, sole proprietorship,
or was a self-employed professiona within the six years immeidately preceding the commencement of this case, or in which the debtor owned
5 percent or more of the voting or equity securities with the six years immediately predceeding the commencement of thiis case.

If the debtor isapartnership, list the names, addresses, taxpayer identification numbers, nature of the businesses, and beginning and ending dates
of al businessesin which the debtor was a partner or owned 5 percent ormore of the voting or equity securities within the six years immediately
preceeding the commencement of the case.

If the debtor is a corporation, list the names, addresses, taxpayer identification numbers, nature of the businesses, and beginning and ending dates
of dl businesses in which the debtor was a partner or owned 5 percent ormore of the voting or equity securities within the six years immediately
preceeding the commencement of the case.

TAXPAYER BEGINNING AND ENDING
NAME 1.D. NUMBER ADDRESS NATURE OF BUSINESS DATES
JOHN LESTER SMITH 291-52-7868 504 CLOW GAP RD PLUMBING JAN 1970 TO PRESENT

UKIAH, CA. 95482

b.  ldentify any business listed in response to subdivisuion a., above, that is“single asset real estate” as defined in 11 U.S.C. Section 101.

NAME ADDRESS

The following questionsare to be completed by every debtor that isa corporation or partnership and by any individual debtor who is or has

been, within the six years immediately preceding the commencement of this case, any of thefollowing: an officer, director, managing executive, or
owner of morethan 5 percent of the voting securities of a corporation; a partner, other than alimited partner, of apartnership; asole proprietor or otherwise
self-employed.

(An individual or joint debtor should complete this portion of the statement only if the debtor is or has been in business, as defined above, within the six

years immediately preceding the commencement of this case. A debtor who has not been in business within those six years should go directly to the signature page.)

19. Books, records and financial statements

None a  List al bookkeepersand accountants who within thetwo years immediately preceding the filing of thisbankruptcy case kept or
0 supervised the keeping of books of account and records of the debtor.
NAME AND ADDRESS DATES SERVICES RENDERED
GABRIEL BOOKKEEPING JUNE 1, 1983 TO PRESENT
643 B. SOUTH MAIN
UKIAH, CA. 95482
None
[ b.  Listal firmsor individuals who within the two years immediately preceding the filing of this bankruptcy case have audited the books of

account and records, or prepared afinancia statement of the debtor.

NAME AND ADDRESS DATES SERVICES RENDERED




None

c. Listall firmsorindividuals who at the time of the commencement of this case were in possession of the books of account and records of

= the debtor. If any of the books of account and records are not available, explain.
NAME ADDRESS
None d. Listall financia institutions, creditors and other parties, including mercantile and trade agencies, to whom a financial statement was issued
O within the two years immediately preceding the commencement of this case by the debtor.
NAME AND ADDRESS DATE ISSUED
SAN FRANCISCO BANK JANUARY 5, 2001
542 GOBBI
UKIAH CA 95482
20. Inventories
None a Listthedatesof thelast two inventoriestaken of your property, the name of the person who supervised the taking of each inventory,
= and the dollar amount and basis of each inventory.
DOLLAR AMOUNT OF INVENTORY
DATE OF INVENTORY INVENTORY SUPERVISOR (Specify cost, market or other basis)
None b. Listthe name and address of the person having possession of the records of each of the two inventories reported in a. above.
X
NAME AND ADDRESSES OF
DATE OF INVENTORY CUSTODIAN OF INVENTORY RECORDS
21. Current partners, officers, directors and shareholders
None a If thedebtor isa partnership, list the nature and percentage of partnership interest of each member of the partnership.
X
NAME AND ADDRESS NATURE OF INTEREST PERCENTAGE OF INTEREST
None b. Ifthedebtorisacorporation, list al officers and directors of the corporation, and each stockholder who directly or indirectly owns,
= controls, or holds 5 percent or more of the voting securities of the corporation.

NATURE AND PERCENTAGE
NAME AND ADDRESS TITLE OF STOCK OWNERSHIP




22. Former partners, officers, directors and shareholders

None a If the debtor isapartnership, list each member who withdrew from the partnership within one year immediately preceding the
X commencement of this case.
NAME ADDRESS DATE OF WITHDRAWAL
None b. If the debtor is a corporation, listal officersor directors whose relationship with the corporation terminated within one year
X immediately preceding the commencement of this case.
NAME AND ADDRESS TITLE DATE OF TERMINATION
23. Withdrawals from a partnership or distributions by a corporation
None If the debtor is a partnership or corporation, list al withdrawals or distributions credited or given to an insider, including compensation
X in any form, bonuses, loans, stock redemptions, options exercised and any other prerequisite during one year immediately preceding the
commencement of this case.
NAME AND ADDRESS AMOUNT OF MONEY
OF RECIPIENT; DATE AND PURPOSE OR DESCRIPTION
RELATIONSHIP TO DEBTOR OF WITHDRAWAL AND VALUE OF PROPERTY
24. Tax Consolidation Group
None If the debtor is a corporation, list the name and federal tax payer identification number of the parent corporation of any consolidated group for
X tax purposes of which the debtor has been a member at any time within the six year period immediately preceding the commencement of the case.
NAME OF PARENT CORPORATION TAXPAYER IDENTIFICATION NUMBER
25. Pension Funds
None
X If the debtor is not an individual, list the name and federal taxpayer identification number of any pension fund to which the debtor , as an employer,

has been responsible for contributing at any time with the six year period immediately preceding the commencement of the case.

NAME OF PENSION FUND TAXPAYER IDENTIFICATION NUMBER




(If completed by an individual or individual and spouse)

| declare under pendty of perjury tha | have read the answers contained in the foregoing statement of financial affairs and any attachments thereto and that they
aretrue and correct.

Date MARCH 16, 2001 Signature of Debtor ~ JOHN LESTER SMITH

Date MARCH 16, 2001 Signature of Joint Debtor (if any) JANE ALICE SMITH

CERTIFICATION AND SIGNATURE OF NON-ATTORNEY BANKRUPTCY PETITION PREPARER (See 11 U.S.C. § 110)

| certify that | am a bankruptcy petition preparer as defined in 11 U.S.C.§ 110, that | prepared this document for compensation, and that | have
provided the debtor with a copy of this document.

Printed or Typed Name of Bankruptcy Petition Preparer Socia Security No.

Address
Names and Socia Security numbers of all other individuals who prepared or assisted in preparing this document.
If more than one person prepared this document, attach additional signed sheets conforming to the appropriate Officia Form for each person.

X
Signature of Bankruptcy Petition Preparer Date

A bankruptcy petition preparer’s failure to comply with the rovisions of Title 11 and the Federal Rules of Bankruptcy Procedure may result in fine or imprisonment or both.
11 U.S.C. §110, 18 U.S.C. § 156.

(If completed by or on behalf of a partnership or corporation)

I, declare under penalty of perjury that | have read the answers contained in the foregoing statement of financial affairs and any attachments thereto
and that they are true and correct to the best of my knowledge, information, and belief.

Date Signature

Print Name and Title

[Anindividua signing on behaf of apartnership or corporation must indicate position or relationship to debtor.]

continuation sheets attached

Penalty for presenting fraudulent claim: Fine of up to $500,000, or imprisonment for up to 5 years, or both. 18 U.S.C. §§ 152 and 3571.
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V. SCHEDULE A: REAL PROPERTY

Schedule Ais sinply a list of the real property in which the
debtor has an interest. Leasehold interests of the debtor are not
to be listed on this form Leasehold interests are listed on
Schedul e G Schedul e of Executory Contracts and Unexpired Leases.
The trustee will request the debtor furnish himcopies of the deeds
and other instrunments that are necessary for the adm nistration of

t he estate.

A description of the debtor's interest in the property is
included in this form Life estates as well as easenents and
covenants concerning land owned by another are listed. Real
property in which the debtor has an interest are to be listed,
show ng the percentage of ownership. Another column is for use when
a married couple files jointly; it offers space to show t he owner
of the property. |If the property is owned by the husband a His
placed in the colum, if it is owed by the wife a Wis placed, if
it is owmed jointly a J is placed, or if owned as conmunity

property a Cis placed in the col um.

The debtor is also required to list the current fair market
val ue of the property in one colum and to list the value of any
secured claim (loan, judgnent lien or statutory lien) on the
property in the last colum. As an exanple, a conpleted Schedule A
is set forth. Al bankruptcy courts will use this form and it wll

be conpleted in the sane general nmanner as the exanple herewth.



Inre JOHN LESTER SMITH

Debtor

Case No.

SCHEDULE A — REAL PROPERTY

Except as directed below, list all real property in which the debtor has any legal, equitable, or future interest, including al property owned as a co-tenant,

community property, or in which the debtor has alife estate. Include any property in which the debtor holds rights and powers

exercisable for the debtor’ s own benefit. If the debtor is married, state whether husband, wife, or both own the property by placingan “H,” “W,” “J,” or “C” in

the column labeled “Husband, Wife, Joint or Community.” If the debtor holds no interest in real property, write “None”’ under

“Description and Location of Property.”

(If known)

Do not include interests in executory contracts and unexpired leases on this schedule. List them in Schedule G — Executory Contracts and

Unexpired Leases.

If anentity clamsto have alien or hold asecured interestinany property, statethe amount of the secured claim. See ScheduleD. If no entity
claimsto hold a secured interest in the property, write “Nong” in the column labeled “ Amount of Secured Claim.”

If the debtor is anindividual or if ajoint petition isfiled, state theamount of any exception claimedin the property only in Schedule C--

Property Claimed as Exempt.

=

Z

8

W

= % CURRENT MARKET VALUE OF

% = DEBTOR'SINTEREST IN

< % PROPERTY WITHOUT

NATURE OF DEBTOR'S % g DEDUCTING ANY SECURED AMOUNT OF
DESCRIPTION AND LOCATION OF PROPERTY INTEREST IN PROPERTY % (@] CLAIM OR EXEMPTION SECURED CLAIM
504 LOW GAP ROAD OWNERSHIP C $75,000 $68,000
UKIAH, CA 95482
Total = | $

(Report dso on Summary of Schedules.)
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V. SCHEDULE B: PERSONAL PROPERTY

Schedule B is used to report all of the debtor's interest in
personal property | eases and executory contracts that are listed in
Schedul e G Schedul e of Executory Contracts and Unexpired Leases.
The trustee will request the debtor furnish copies of the deeds and
other instrunments that are necessary for the admnistration of the

estate.

This formrequires a description and location in the first
colum of the debtor's interest in the personal property. Another
colum is for a married couple file jointly so that the owner of
the property will be listed. If the property is owned by the
husband an His placed in the colum across fromthe property, if
it is owned by the wife a Wis placed, if it is owed jointly a J
is placed, or if owned as conmmunity property a Cis placed in the

col um.

The debtor is also required to list the current fair market
value of the property in the last colum. The debtor is not
permtted to reduce the fair market value of the property by any

lien on it.

A conpleted Schedule B is set forth as an exanple. All
bankruptcy courts will use this form and it will be conpleted in

t he sane general manner as the exanpl e.



Inre JOHN LESTER SMITH Case No.

Debtor (If known)

SCHEDULE B — PERSONAL PROPERTY

Except as directed below, list al personal property of the debtor of whatever kind. If the debtor has no property in one or more of the categories, place an
“X" in the appropriate position in the column labeled “None.” If additional space isneeded in any category, attach a separate sheet properly identified with the
case name, case number, and the number of the category. |If the debtor is married, state whether husband, wife, or both own the property by placing an “H,”
“W,” “J” or “C” in the column labeled “Husband, Wife, Joint or Community.” If the debtor isan individual or ajoint petition isfiled, state the amount of any
exemptions claimed only in Schedule C — Property Claimed as Exempt.

Do not include interests in executory contracts and unexpired leases on this schedule. List them in Schedule G - Executory Contracts and
Unexpired Leases.

If the property is being held for the debtor by someone else, state that person’s name and address under “Description and Location of Property.”

c
S
Ui >
$LE
= % CURRENT MARKET VALUE OF
OS | DEBTOR'SINTEREST IN
z & | PROPERTY, wITHOUT
% O | DEDUCTING ANY SECURED
TYPE OF PROPERTY NONE DESCRIPTION AND LOCATION OF PROPERTY % % CLAIM OR EXEMPTION
1. Cashon hand. 504 C LOW GAP ROAD C | $230.00
UKIAH, CA 95482
2. Checking, savings or other AMERICA SAVINGS BANK C | $695.00
financial accounts, certificates of 700 S. MAIN
deposit, or sharesin banks, UKIAH, CA 95482
savings and loan, thrift, build-ing
and loan, and homestead
associations, or credit unions,
brokerage houses, or
cooperétives.
3. Security deposits with public X
utilities, telephone companies,
landlords, and others.
4. Household goods and furnish- 504 C LOW GAP ROAD C | $1,200.00
ings, including audio, video, and UKIAH, CA 95482
computer equipment.




Inre JOHN LESTER SMITH Case No.
Debtor (If known)
SCHEDULE B — PERSONAL PROPERTY
(Continuation Sheet)
=
Z
3
i
§ Z | CURRENT MARKET VALUE OF
d§ DEBTOR'SINTEREST IN
<Z( % PROPERTY, WITHOUT
% O | DEDUCTING ANY SECURED
TYPE OF PROPERTY NONE DESCRIPTION AND LOCATION OF PROPERTY % % CLAIM OR EXEMPTION
5. Books, pictures and other art 504 C LOW GAP ROAD C | $250.00
objects, antiques, stamp, coin, UKIAH, CA 95482
record, tape, compact disc, and
other collections or collectibles.
6. Wearing apparel.
504 C LOW GAP ROAD C | $500.00
UKIAH, CA 95482
7. Fursandjewelry.
504 C LOW GAP ROAD C | $100.00
UKIAH, CA 95482
8.  Firearmsand sports, photo-
graphic, and other hobby 504 C LOW GAP ROAD C | $175.00
equipment. UKIAH, CA 95482
9.  Interestsininsurance policies. )
Name insurance company of GLOBE INSURNACE (group life) C | $2,500.00
each policy and itemize
surrender or refund value of
each.
10. Annuities. Itemize and name
each issuer. XX
11. Interestsin IRA, ERISA,
Keough, or other pension or IRA - AMERICAN SAVINGS BANK C | $16,000.00
profit sharing plans. ltemize. 700 S. MAIN STREET
UKIAH, CA 95482
ERISA - CALLON PUBLISHING
1600 S. STATE, UKIAH, CA
12. Stock and interestsin incor-
porated and unincorporated XX C | $14,000.00
businesses. Itemize.
13. Interestsin partnerships or joint
ventures. Itemize.
XX




Inre

JOHN LESTER SMITH

Debtor

Case No.

SCHEDULE B — PERSONAL PROPERTY

(Continuation Sheet)

(I Known)

TYPE OF PROPERTY

NONE

DESCRIPTION AND LOCATION OF PROPERTY

HUSBAND, WIFE, JOINT,

OR COMMUNITY

CURRENT MARKET VALUE OF
DEBTOR'SINTEREST IN
PROPERTY, WITHOUT
DEDUCTING ANY SECURED
CLAIM OR EXEMPTION

14.

15.

16.

17.

18.

19.

20.

21.

22.

Government and corporate
bonds and other negotiable
and non-negotiable
instruments.

Accounts receivable.

Alimony, maintenance, sup-
port, and property settlements
to which the debtor is or may
be entitled. Give particulars.

Other liquidated debts owing
debtor including tax refunds.
Give particulars.

Equitable or future interest,
life estates, and rights or powers
exercisable for the benefit of the
debtor other than those listed in
Schedule of Real Property.

Contingent and noncontin- gent
interests in estate of a decedent,
death benefit plan, life insurance
policy, or trust.

Other contingent and unliqui-
dated claims of every nature,
including tax refunds,
counterclaims of the debtor, and
rights to setoff claims. Give
estimated value of each.

Patents, copyrights, and other
intellectual property. Give
particulars.

Licenses, franchises, and other
generdl intangibles. Give
particulars.

XX

XX

XX

XX

XX

XX

XX

TAX REFUNDS
FEDERAL $1,200 STATE $400

PLUMBING CONTRACTOR'SLICENSE

$1,600.00




Inre JOHN LESTER SMITH Case No.
Debtor (It known)
SCHEDULE B — PERSONAL PROPERTY
(Continuation Sheet)
iy
Z
S
ui >
$LE
= % CURRENT MARKET VALUE OF
oS | DEBTOR'SINTEREST IN
<Z( % PROPERTY, WITHOUT
% O | DEDUCTING ANY SECURED
TYPE OF PROPERTY NONE DESCRIPTION AND LOCATION OF PROPERTY % % CLAIM OR EXEMPTION
23. Automobiles, trucks, trailers, and 1980 TOYOTA PICKUP C | $1,100.00
other vehicles and acces- sories. 1992 CHEVROLET GEO-PRIZM C | $16,000.00
504 CLOW GAP ROAD
UKIAH, CA 95482
24. Boats, motors, and accessories.
XX
25. Aircraft and accessories.
1957 CESSNA 150 C | $5,800.00
26. Office equipment, furnishings,
and supplies. XX
27. Machinery, fixtures, equip-
ment, and supplies used in PLUMBING TOOLS AND SUPPLIES C | $1,500.00
business. 504 CLOW GAP ROAD
UKIAH, CA 95482
28. Inventory.
XX
29. Animals.
ONE FRENCH POODLE - ONE CAT C | $50.00
504 CLOW GAP ROAD
30. Crops--growing or harvested. UKIAH, CA 95482
Give particulars. XX
31. Farming equipment and
implements. XX
32. Farm supplies, chemicals, and
feed. XX
33. Other persond property of any
kind not already listed, such as XX
season tickets. Itemize.
Total = | $61,700.00

continuation sheets attached

(Include amounts from any
continuance sheets attached.
Report total also on Summary of
Schedules.)
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VI. SCHEDULE C. PROPERTY CLAI MED AS EXEMPT

The debtor is required to list that property the debtor clains
as exenpt under whatever set of exenptions the debtor uses. If the
debtor uses the federal set, box 11, U S C section 522(b)(1),
shoul d be checked. If state exenptions and federal nonbankruptcy

exenptions are used, box 11, U S C section 522 (b)(2), is checked.

The debtor should carefully read Chapter 7 before electing a
set of exenptions. The debtor should cal cul ate when an election is
possi ble and which set is nore beneficial and use that set. It
m ght even be wise for a debtor to delay filing, nove to another
state, reside there three nonths, and use either that state's

exenptions or the federal exenptions.

This formis easy to use. The debtor describes the property in
the first colum. In the second colum is code section or case |aw
justifying the exenption. In colum 3 is placed the value of the
exenmption. In colum 4 is placed the fair market value of the
property. If the value in colum 4 is higher than in colum 3, the
debt or may have to pay the difference to the trustee in order to
keep the property. O herwi se, the trustee mght sell the property.
Proceeds equal to the value of the exenption will be given to the

debtor and the remai nder kept for paynment to unsecured creditors.

A sanpl e Schedule Cis conpleted for reference.



Inre JOHN LESTER SMITH

Debtor

Case No.

(If known)

SCHEDULE C — PROPERTY CLAIMED AS EXEMPT

Debtor elects the exemptions to which debtor is entitled under:

(Check one box)

O 11U.SC.8522(b)(1): Exemptionsprovidedin 11 U.S.C. § 522(d). Note: These exemptions are available only in certain states.

X 11U.S.C.8522(b)(2): Exemptionsavailable under applicable nonbankruptcy federal laws, state or local law where the debtor’ s domicile has
been located for the 180 daysimmediately preceding thefiling of the petition, or for alonger portion of the 180-day
period than in any other place, and the debtor’'s interest asa tenant by the entirety or joint tenant to the extent
the interest is exempt from process under applicable nonbankruptcy law.

SPECIFY LAW PROVIDING

VALUE OF CLAIMED

CURRENT MARKET VALUE OF
PROPERTY WITHOUT

DESCRIPTION OF PROPERTY EACH EXEMPTION EXEMPTION DEDUCTING EXEMPTIONS
HOMESTEAD C.C.P. 704.730 $7,000 $75,000
504 CLOW GAP ROAD
UKIAH, CA 95482
IRA AND ERISA C.C.P. 704.115 $30,000 $30,000
PENSIONS and 11 U.S.C.(c) (2

see Patterson vs. Shumate

C.C.P. 704.1000
GROUP LIFE POLICY C.C.P. 704.020 $2,500 $2,500
CLOTHING C.C.P. 704.010 $500 $500
1980 TOYOTA PICKUP C.C.P. 704.060 $1,100 $1,100
TOOLS OF TRADE C.C.P. 704.020 $1,500 $1,500
APPLIANCES $200 $200
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VI1. SCHEDULE D: CREDI TORS HOLDI NG SECURED CLAI MS

Since a debtor files for bankruptcy relief to have debts
di scharged, it is inportant that the creditors be listed along with

the extent of their clains.

This formrequires the debtor to list all creditors holding
any type of secured claimagainst the debtor's property. A secured
claim includes the followng: consuner |oans, credit |oans,
judgnment liens, statutory liens, nortgages, deeds of trust and
other security interests. If additional sheets are necessary,

continuati on sheets may be attached.

In the first colum is placed the creditor's nane and address

al ong with the account nunber.

In the second colum, if there is a co-debtor (such as a co-
signer on a loan or a co-defendant on a court judgnent), place an
X across fromthe debt. If a spouse is also liable for the debt but
is not filing jointly, place the X there as well. For all co-
debtors (other than a spouse filing jointly), the debtor nust also

conpl ete Schedul e H Co-debtors.

The third colum is for use by a nmarried couple. The debtor is
to place an Hif the debt is the husband's, a Wif the debt is the

wife's, Jif held jointly or Cif the debt is conmunity property.

Unl ess the debtor agrees with the amount of the debt, the

debtor is required to mark the debt as contingent, unliquidated or
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di sputed as the case may be. A contingent debt is one that m ght
occur if sonething happens. Exanple: Debtor had an auto acci dent,
and the other party has filed a conplaint. If Debtor |oses the

| awsuit, he could owe $50,000. The $50,000. is a contingent debt.

An unliquidated debt is one where the anount has not yet been
cal cul ated. The debtor knows that the creditor will be owed an
anmount of noney but not how nuch. Exanple: Damages caused by an

aut o acci dent that have not yet been determ ned.

A disputed claimis one that either the liability or the
amount i s disputed. Exanple: In a lawsuit for an auto accident
each party clains the other caused the accident. The anount of the

debt and its validity are being disputed.

The anmount of the debt is placed in the next to the | ast
colum. The value of the collateral does not affect the anount of
the debt figure that is entered. In the last columm place the
ampunt of the claimthat would be unsecured. If the value of the
property is less than what is owed the balance is unsecured and

pl aced in the last col um.

A sanple Schedule Dis set forth for reference purposes.



Inre JOHN LESTER SMITH Case No.
Debtor (If known)

SCHEDULE D — CREDITORS HOLDING SECURED CLAIMS

State the name, mailing address, including zip code, and account number, if any, of al entities holding claims secured by property of the debtor
as of the date of filing of the petition. List creditors holding al types of secured interest such asjudgment liens, garnishments, statutory liens,
mortgages, deeds of trust, and other security interests. List creditorsin aphabetical order to the extent practicable. If all secured creditorswill not fit
on this page, use the continuation sheet provided.

If any entity other than a spousein ajoint case may bejointly liable on aclaim, place an“X” in the column labeled “ Codebtor,” include the
entity on the appropriate schedule of creditors, and complete Schedule H--Codebtors. If ajoint petitionis filed, state whether husband, wife, both
of them, or the marital community may beliable on each claim by placing an “H,” “W,” “J,” or “C” in the column labeled “Husband, Wife, Joint or
Community.”

If the claim is contingent, place an “X” in the column labeled “Contingent.” If the claim isunliquidated, place an“X” inthe column labeled
“Unliquidated.” If the claim isdisputed, place an “X” in the column labeled “Disputed.” (Y ou may need to place an “ X" in more than one of these
three columns.)

Report the total of all claimslisted on this schedule in the box labeled “Total” on the last sheet of the completed schedule. Report thistotal also
on the Summary of Schedules.

O Check this box if debtor has no creditors holding secured claims to report on this Schedule D.

=
: =z
’ S
I n
= =P AMOUNT OF
% |52 | DATE CLAIM WAS INCURRED, W12 |q |CLAIM WITHOUT
= 5(% NATURE OF LIEN, AND DESCRIPTION |2 |3, & |pEDUCTING
CREDITOR' SNAME AND MAILINGADDRESS |4 [BG | AND MARKET VALUE OF PROPERTY  |E | 5|2 [VALUEOF UNSECURED
INCLUDING ZIP CODE S |2% | SUBJECT TOLIEN 1E g COLLATERAL PORTION, IF ANY
ACCOUNT No. 465-895-01 HOME PURCHASE $68,000
ON JAN 14, 1983
504 C LOW GAP ROAD
PETER HOLLINGS X | C | UKIAH, CA 95482
1079 HOPEWELL
UKIAH, CA 95482
VALUE $ 75,000
ACCOUNT No. DW67903 COURT JUDGMENT $39,000 $32,000
FOR MEDICAL BILLS
GREATER UKIAH MEDICAL c | HENPLACED ONHOME
CENTER
1256 PINE STREET
UKIAH, CA 95482 VALUE $ 75,000
ACCOUNT NO. 25630-65-78 FEBRUARY 13, 1992 $17,295 $1,295
PURCHASE OF
GEO-PRIZM
MACO CHEVROLET C
3309 BLIGHT
HOPELAND, CA 95481
VALUE $ 16,000
ACCOUNT NO. 324-789-56 MARCH 21, 1991 $2,345 $1,145
PURCHASE OF HOME
ACME FURNITURE C | FURNITURE
567 TOWER WAY
UKIAH, CA 95482 VALUE$ 1,200
Subtotal = | $126,640
(Total of this page)
continuation sheets attached Total =
(Use only on last page)

(Report total also on Summary of Schedules)



Inre JOHN LESTER SMITH Case No.

Debtor (If known)

SCHEDULE D — CREDITORS HOLDING SECURED CLAIMS
(Continuation Sheet)

-
=
.
L a
= z E = AMOUNT OF
% dg DATE CLAIM WAS INCURRED, % <D( A |CLAIM WITHOUT
E <Z(§ NATURE OF LIEN, AND DESCRIPTION |Z g L|I_J DEDUCTING
CREDITOR'SNAME AND MAILING ADDRESS g %8 AND MARKET VALUE OF PROPERTY E 5 E VALUE OF UNSECURED
INCLUDING ZIP CODE O |RX| SUBJECT TOLIEN Q|Z|Y|coLLATERAL PORTION, IF ANY
(&} 5@ (S} =1 Na)
ACCOUNT NO. 2345-78-67 MARCH 14, 1990 $5,800
PURCHASE OF 1958
UKIAH CESSNA c | CESSNA
1290 STATE
UKIAH, CA 95482 VALUE $ 7,500
ACCOUNT NO.
VALUE $
ACCOUNT NO.
VALUE $
ACCOUNT NO.
VALUE $
ACCOUNT NO.
VALUE $
ACCOUNT NO.
VALUE $
Subtotal = $5,800
(Totd of this page)
Sheet no. of continuation sheets attached to Tota = | $132,440
Schedule of Creditors Holding Secured Claims (Use only on last page)

(Report total also on Summary of Schedules)
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VI11. SCHEDULE E: CREDI TOR HOLDI NG UNSECURED PRI ORI TY CLAI M

An unsecured creditor is a person who is owed noney but has no

interest in any collateral to secure paynent.

There are a few types of unsecured clains that are entitled to

be paid before the other nonpriority unsecured cl ains.

These types of clains having priority are:

1. G ains deriving fromextension of credit to a business in
an involuntary case under 11 U S. C. section 507(a)(2).
This priority would not norrmally be of interest to anyone
using this book. This book is not intended for use by
soneone who has a business in involuntary bankruptcy, but
any credit obtained prior to appointnent of the trustee
is entitled to priority.

2. Wages, salaries and conm ssions owed to enpl oyees are
entitled to priority equal to $2,000 per person earned
within 90 days of the filing. Failure to pay wages nay be
a crine under state law that makes the debt
nondi schar geabl e.

3. Contributions owed to enployee benefit plans are al so
entitled to priority.

4. Taxes and other debts owed to first the federal
gover nnent and, second the state.

5. Debts owed to farmers for grain or for a grain storage
operator are entitled to priority equal to $2,000 under
11 U.S.C. Section 507(a)(5).

6. Debts owed to fishernmen for their fish equal to $2,000
are entitled to priority wunder 11 U S. C.  Section
507(a) (5)
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7. Deposits up to $900 for the purchase, rental or |ease of
property that was not delivered or for personal services
that were not furnished prior to the debtor filing for
bankruptcy relief under 11 U S. C. Section 507(a)(6).

Li sting these debts does not help the debtor; it nerely hel ps
the trustee dissem nate estate assets to the correct recipients in

t he correct anounts.

The formis easy to understand and follow. In the first colum

is placed the creditor's nane and mailing address.

In the second colum, if there is a co-debtor such as a co-
borrower on a | oan or a co-defendant on a court judgnent, place an
X across fromthe debt. If a spouse is also liable for the debt but
is not filing jointly place the X there as well. For all co-debtors
(other than a spouse filing jointly), the debtor nmust also conplete

Schedul e H Co- debt ors.

The third colum is for use by a nmarried couple. The debtor is
to place an Hif the debt is the husband's, a Wif the debt is the

wife's, Jif held jointly or Cif the debt is conmunity property.

The debtor nmust file the date the claimwas incurred in colum

4 and what the considerati on was.

Unl ess the debtor agrees with the amount of the debt, the
debtor is required to mark the debt as contingent, unliquidated or
di sputed. A contingent debt is one that m ght occur if sonething

happens. Exanple: Debtor is a defendant in a current |awsuit.
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The damages figure is established or approxi mated, but no deci sion

of liability has been rendered.

An unliquidated debt is one where the anount has not yet been
cal cul ated. The debtor knows that the creditor wll be owed an
amount of noney but not how nuch at this tinme. Exanple: Damages

caused by an auto accident that have not yet been cal cul at ed.

A disputed claimis one that either liability or anount is
di sput ed Exanple: In a lawsuit for an auto accident, each party
may claimthe other caused the accident. Both the anount of the

debt and its validity are being disputed by the debtor.

The ampunt of the debt is placed in the next to the |ast
colum. No deduction is nade agai nst the anount of the debt for the

val ue of the coll ateral

In the last colum is placed the anbunt of the claimentitled
to priority. If not all of the claimis entitled for priority, only
that portion permtted for priority is placed here. Exanple: A
debt or owes a person $3,000 in back wages. The total of the $3, 000
claimis placed in the next to the |last colum. Since only $2, 000
is entitled to priority, only that anmount will be placed in the
| ast columm. The trustee will pay the $2,000 first as a priority
unsecured claim and treat the remaining $1,000 as an unsecured

claimw thout priority.

A sanple Schedule E is set forth for reference purposes.



Inre JOHN LESTER SMITH Case No.
Debtor (If known)

SCHEDULE E —CREDITORS HOLDING UNSECURED PRIORITY CLAIMS

A complete list of claims entitled to priority, listed separately by type of priority, is to be set forth on the sheets
provided. Only holders of unsecured claims entitled to priority should be listed in this schedule. In the boxes provided on the
attached sheets, state the name and mailing address, including zip code, and account number, if any, of all entities holding priority
claims against the debtor or the property of the debtor, as of the date of the filing of this petition.

If any entity other than a spouse in a joint case may be jointly liable on a claim, place an “X” in the column labeled “Codebtor,”
include the entity on the appropriate schedule of creditors, and complete Schedule H -- Codebtors. If a joint petition is filed, state
whether husband, wife, both of them, or the marital community may be liable on each claim by placing an “H,” “W,” “3,” or “C” in the
column labeled “Husband, Wife, Joint, or Community.”

If the claim is contingent, place an “X” in the column labeled “Contingent.” If the claim is unliquidated, place an “X” in the column
labeled “Unliquidated.” If the claim is disputed, place an “X”in the column labeled “Disputed.” (You may need to place an “X”
in more than one of these three columns.)

Report the total of claims listed on each sheet in the box labeled, “Subtotal” on each sheet. Report the total of all claims listed
on this Schedule E in the box labeled “Total” on the last sheet of the completed schedule. Repeat this total also on the Summary
of Schedules.

X Check this box if debtor has no creditors holding unsecured priority claims to report on this Schedule E.
TYPES OF PRIORITY CLAIMS (Check the appropriate box(es) below if claims in that category are listed on the attached sheets)
0 Extensions of credit in an involuntary case

Claims arising in the ordinary course of the debtor’s business or financial affairs after the commencement of the case but before
the earlier of the appointment of a trustee or the order for relief. 11 U.S.C. § 507(a)(2).

O wages, salaries, and commissions

Wages, salaries, and commissions, including vacation, severance, and sick leave pay owing to employees, up to a maximum
$4000* per employee, earned within 90 days immediately preceding the filing of the original petition, or the cessation of the
business, whichever occurred first, to the extent provided in 11 U.S.C. § 507(a)(3).
L Contributions to employee benefit plans

Money owed to employee benefit plans for services rendered within 180 days immediately preceding the filing of the original
petition, or the cessation of business, whichever occurred first, to the extent provided in 11 U.S.C.
§ 507(a)(4).
O Certain farmers and fishermen

Claims of certain farmers and fishermen, up to a maximum $4000* per farmer or fisherman, against the debtor, as provided
in 11 U.S.C. § 507(a)(5).

L Deposits by individuals

Claims of individuals up to a maximum $1800* for deposits for the purchase, lease or rental of property or services for personal,
family, or household use, that were not delivered or provided. 11 U.S.C. § 507(a)(6).

O Taxes and Other Certain Debts Owed to Governmental

Taxes, customs duties, and penalties owing to federal, state, and local governmental units as set forth in 11 U.S.C. § 507(a)(8).
L Commitments to Maintain the Capital of an Insured Depository Institution

Claims based on commitments to the FDIC, RTC, Director of the Office of Thrift Supervision, Comptroller of the Currency, or
Board of Governors of the Federal Reserve System, or their predecessors or successors, to maintain the capital of an
insured depository institution. 11 U.S.C. § 507(a)(9).

*Amounts are subject to adjustments on April 1, 1998, and every three years thereafter
with respect to cases commenced on or after the date of adjustment.

continuation sheets attached



Inre JOHN LESTER SMITH

Case No.

Debtor

(If known)

SCHEDULE E —CREDITORS HOLDING UNSECURED PRIORITY CLAIMS

(Continuation Sheet)

TYPE OF PRIORITY

iy
Z
3
e o
=z [l L
(52 alS
BEE ol | @
b (<3 Z13 1 AMOUNT
CREDITOR’'S NAME AND MAILING ADDRESS g $HO| DATE CLAIM WAS INCURRED, AND E o é TOTAL AMOUNT  |ENTITLED TO
INCLUDING ZIP CODE :3 %% CONSIDERATION FOR CLAIM 8 % & |OF CLAIM PRIORITY
ACCOUNT NO.
ACCOUNT NO.
ACCOUNT NO.
ACCOUNT NO.
ACCOUNT NO.
Subtotal = | $
Sheet no. of sheets attached to (Total of this page)
Schedule of Creditors Holding Unsecured Priority Claims
Total = | $

(Use only on last page)

(Report total also on Summary of Schedules)
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| X, SCHEDULE F: CREDI TORS HOLDI NG UNSECURED

NONPRI ORI TY CLAI M5

An unsecured creditor is a person who owed noney but has no

interest in collateral to secure the paynent.

On Schedule F are listed all unsecured creditors that have no

portion of their clainms entitled to priority.

As wth Schedule E, listing these debts does not help the
debt or. It assists the trustee in his dissemnation of estate

assets correctly in the proper anounts to the correct recipients.

The formis easy to understand and follow. In the first colum

pl ace the creditor's nane and mailing address.

In the second colum, if there is a co-debtor (such as a co-
borrower on a |loan or a co-defendant on a court judgnent), place
an X across fromthe debt. If a spouse is also |iable for the debt
but is not filing jointly place the X there as well. For all co-
debtors (other than a spouse filing jointly), the debtor nust also

conpl ete Schedul e H, Co-debtors.

The third colum is for use by a nmarried couple. The debtor is
to place an Hif the debt is the husband's, a Wif the debt is the

wfe's, Jif held jointly or Cif the debt is comunity property.

The debtor nust file when the claimwas incurred in colum 4

and what the consideration was for it.
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Unl ess the debtor agrees with the amount of the debt, the
debtor is required to mark the debt as contingent, unliquidated or
di sputed. A contingent debt is one that m ght occur if sonething
happens. Exanple: Debtor is defendant in a current |awsuit. The
damages figure is established or approxi mated, but no decision has

been rendered on liability.

An unliquidated debt is one where the anount has not yet been
cal cul ated. The debtor knows that the creditor wll be owed an
amount of noney but not how nuch at this tinme. Exanple: Damages

caused by an auto accident that have not yet been cal cul at ed.

A disputed claimis one that either liability or anount is
di sputed. Exanple: In a lawsuit for an auto accident, each party
may claim the other caused the accident. Both the anount of the

debt and its validity are in dispute.

The anmount of the debt is placed in the next to the | ast
colum. For exanple, assunme that George lost Bill's outboard notor
whil e fishing; George owes Bill $500. Bill has no security for
paynent of the $500; he is an unsecured creditor. Since the debt is

not one entitled to priority, Bill's claimis placed in Schedul e F.

A sanple Schedule F is set forth for reference purposes.



Inre JOHN LESTER SMITH

Case No.

Debtor

(If known)

SCHEDULE F —CREDITORS HOLDING UNSECURED NONPRIORITY CLAIMS

Sate the name, mailing address, including zip code, and account number, if any, of al entities holding unsecured claimswithout priority against the debtor
or theproperty of the debtor asof the date of filing of the petition. Do not include claimslisted in Scheduled D and E. If all creditors will not fit on this page,

use the continuation sheet provided.

If any entity other than a spouse or in ajoint case may bejointly liableon aclaim, placean“X” in the column labeled “Codebtor,” include the entity on
the appropriate schedule of creditors, and complete Schedule H - Codebtors. If ajoint petition is filed, state whether husband, wife, both of them, or the marital

community may be liable on each claim by placing an “H,” “W,” “J,” or “C” in the column labeled “ Husband, Wife, Joint, or Community.”

If thedamis contingent, place an “X” in the column labeled “ Contingent.” If the claim is unliquidated, place an “ X" in the column labeled “ Unliquidated.”

If the claim isdisputed, placean“X” in the column labeled “Disputed.” (Y ou may need to place an “X” in more than one of these three columns.)

Report the total of al clamslisted on this schedule in the box labeled “Tota” on the last sheet of the completed schedule. Report thistotal aso on the

Summary of Schedules.

O Check thisbox if debtor has no creditors holding unsecured nonpriority claimsto report on this Schedule F.

E‘
S
i o
= e |E
x |52 Z | <
o 2= oS |
s <Z(% DATE CLAIM WASINCURRED, AND z 8 u
CREDITOR'SNAME AND MAILING ADDRESS g 3O | CONSIDERATION FOR CLAIM. IFCLAIM IS E Sz
INCLUDING ZIP CODE 8 %% SUBJECT TO SETOFF, SO STATE 8 % g AMOUNT OF CLAIM
ACCOUNT No. 131-009-5678 C | CREDIT CARD FROM $4,700
AUGUST 1987 TO PRESENT
BANK OF ALABAMA
1230 TRUXTUN
KEELING, AL 34567
ACCOUNT NO. 87-657-8979 C | CREDIT CARD FROM OCTOBER $8,870
1987 TO PRESENT
CALIFORNIA SAVINGS
AND LOAN
1256 PERKINS
UKIAH, CA 95482
ACCOUNT NO. 45-689-0 MEDICAL BILLSFOR $13,000
SURGERY JAN 1, 1992
DR. PAUL RODDY
235 KEENE
SAN FRANSCISCO, CA 94102
ACCOUNT NO.
JOHN KREBS
1345 DORA
UKIAH, CA 95482
Subtotal = $28,070
(Total of this page)
continuation sheets attached
Total =
(Use only on last page)

(Report total also on Summary of Schedules)



Inre JOHN LESTER SMITH

Case No.

Debtor

(If known)

SCHEDULE F —CREDITORS HOLDING UNSECURED NONPRIORITY CLAIMS

(Continuation Sheet)

=
Z
S
ui> a
§§ E|E
x -0 i} <
o 2= olglg
5 Eg DATE CLAIM WAS INCURRED, AND z13 =
CREDITOR'SNAME AND MAILING ADDRESS g %o CONSIDERATION FOR CLAIM. IFCLAIM IS E 5 E
INCLUDING ZIP CODE 8 %% SUBJECT TO SETOFF, SO STATE 8 % g AMOUNT OF CLAIM
ACCOUNT No. 161-465-57 W | JUNE 1982 STUDENT LOAN $5,675
WHICH BECAME PAYABLE ON
HOME LENDING BANK JULY 14, 1987
1236 YOLLO
FRESNO, CA 93102
ACCOUNT NO. 456-347-88 J | JAN 1 THROUGH FEB 13, $23,000
1992, HOSPITALIZATION
FOR TRIPLE BY PASS
METRO HOSPITAL
758 GEROGI SURGERY
SAN FRANCISCO, CA 94102
ACCOUNT NO.
ACCOUNT NO.
ACCOUNT NO.
Subtotal = $28,675
Sheet no. of continuation sheets attached to (Total of this page)
Schedule of Creditors Holding Unsecured Non-Priority Claims Total = $56,7 75
(Use only on last page)

(Report total also on Summary of Schedules)
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X, SCHEDULE G EXECUTORY CONTRACTS AND UNEXPI RED LEASES

On Schedule G is listed every executory contract still
involving the debtor. An executory contract is a contract still in

effect that has not been fully perforned.

The npbst common executory contracts are:

1. Leases for real or personal property.

2. Service contracts.

3. Sal e contracts for real or personal property.
4. Franchi ses or |icensing agreenents.

5. Busi ness contracts.

This is an information return for use by the trustee. The
important information concerning property or debts of the estate is
detailed in the other schedul es. The main purpose of the form to
apprise the trustee of what the debtor owes to others what each

owes to him

The formis easy to conplete. A description of the contract,
respective rights of the parties, debts owed and addresses of the
parties are listed. The debtor is required to disclose specific
i nformati on needed by the trustee in identifying | eases that nust
be assuned within 60 days after the order of relief or be deened

rej ected under Section 365(d) of the Bankruptcy Code.

A conpl eted Schedule Gis set forth for reference purposes.



Inre JOHN LESTER SMITH Case No.
Debtor (If known)

SCHEDULE G —EXECUTORY CONTRACTS AND UNEXPIRED LEASES

Describe all executory contracts of any nature and all unexpired leases of real personal property. Include any timeshare interests.
State nature of debtor’sinterest in contract, i.e., “Purchaser,” “Agent,” etc. State whether debtor is the lessor or lessee of alease.
Provide the names and complete mailing addresses of dl other partiesto each lease or contract described.

NOTE: A party listed on this schedule will not receive notice of the filing of this case unless the party isalso scheduled in the appropriate
schedule of creditors.

X Check this box if debtor has no executory contracts or unexpired leases.

DESCRIPTION OF CONTRACT OR LEASE AND NATURE OF DEBTOR'S
INTEREST. STATE WHETHER LEASE IS FOR NONRESIDENTIAL REAL
NAME AND MAILING ADDRESS, INCLUDING ZIP CODE, PROPERTY. STATE CONTRACT NUMBER OF ANY GOVERNMENT

OF OTHER PARTIES TO LEASE OR CONTRACT CONTRACT
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XI.  SCHEDULE H.  CO DEBTORS

This is the one of the sinplest schedules in the petition
When a person is liable with the debtor for a debt, he is to be

listed here. The creditor of the debt is also |isted.

If the debtor is married filing separately and there are debts
for which the spouse is also liable, the spouse nust be |isted

across fromevery creditor who is jointly owed the debt.

The conpl ete schedul e provides information regardi ng nondebt or
parties, such as guarantors and nondebtor spouses that have an

interest as tenants by the entireties.

A conpleted Schedule His set forth as a reference sanple.



Inre JOHN LESTER SMITH Case No.
Debtor (If known)

SCHEDULE H —CODEBTORS

Provide the information requested concerning any person or entity, other than aspousein a joint case, that is aso liable on any debtslisted by debtor in
the schedulesof creditors. Include dl guarantorsand co-signers. In community property states, amarried debtor not filing ajoint case should report the name
and address of the nondebtor spouse on this schedule. Include al names used by the nondebtor spouse during the six years immediately preceding the

commencement of this case.

O  Check thisbox if debtor has no codebtors.

NAME AND ADDRESS OF CODEBTOR

NAME AND ADDRESS OF CREDITOR

MARKAM SMITH

3467 FRONT

UKIAH, CA 95482

(CO-SIGNER FOR HOME LOAN)

AGNESTEMPLE MARTIN
1289 HOWARD

UKIAH, CA 95482
(CO-SIGNER FOR CAR LOAN)

PETER HOLLINGS
1879 HOPEWELL
UKIAH, CA 95482

MACO CHEVROLET
3309 BLIGHT
HOPELAND, CA 95481
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XI'l. SCHEDULE |: CURRENT | NCOVE FOR | NDI VI DUAL DEBTORS

The debtor is required to provide information regarding the

househol d's inconme on Schedule I. This information is used for two
pur poses:
1. To determ ne the amount the debtor needs for support.

This is inportant because many exenptions (such as ERI SA
pensi ons) are exenpt equal only to the anmount needed for

support.

2. To determne iif assets have been conceal ed. The
ci rcunstances i nvol ving a debtor who makes $1, 000, 000 per

year and has no assets are suspi ci ous.

This formis to be conpleted by the debtor. If a married
couple is filing a joint petition, both spouses nust conplete the
petition. The spouse first listed in the title of the action is the

debtor, and the other debtor is the spouse.

The form has been greatly sinplified. The introductory
information is basic. An Sfor single or Mfor married is placed in
the Marital Status box. The debtor's nane, age, length of

enpl oynent and enpl oyer's address are conpl eted for each spouse.

If a married couple is filing jointly, both spouses conplete
the colums. If a married person if filing separately, the colum
for spouse does not need to be conpleted; it mght be necessary to

conplete this colum if the court makes exenption determ nations
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based on need for support. Mdst states have | aws requiring spouses
to support each other. The court may require the information to be
provi ded before it rules on any exenptions that are limted to the

debtor's need for support.

If current inconme is expected to increase or decrease by nore
than 10% within a year, the debtor is required to attached a
written explanation. The court may need this information to
determne the debtor's need for support. The calculations of
debtor's requirenments relative to expected changes are based on

this information.

| f the debtor receives incone fromsources not listed on this
schedul e, those sources are to be listed under the title "Oher
Monthly I nconme." If nore space is needed to list the other nonthly

i nconme, the debtor can attach a continuati on sheet.

A sanpl e conpleted Schedule | is set forth for reference.



Inre JOHN LESTER SMITH
Debtor

Case No.

(If known)

SCHEDULE | —CURRENT INCOME OF INDIVIDUAL DEBTOR(S)

The column labeled “ Spouse’ must be completed inall casesfiled by joint debtors and by amarried debtor in a Chapter 12 or 13 case whether or not ajoint

petition isfiled, unless the spouses are separated and ajoint petition is not filed.

DEBTOR’S MARITAL
STATUS: DEPENDENTS OF DEBTOR AND SPOUSE
NAMES AGE RELATIONSHIP
MARRIED
JASON ALLEN SMITH 8 son
MARY LOUISE SMITH 6 daughter
Employment: DEBTOR SPOUSE
Occupation plumber Mmanagement assistant
Name of Employer sdlf-employed CALLON PUBLISHING
How long employed 25 years 2 years 5 months
Address of Employer 504 C LOW GAP ROAD 1666 STATE STREET
UKIAH, CA UKIAH, CA 95482

INCOME (Estimate of average monthly income)

Current monthly gross wages, salary, and commissions
(pro rate if not paid monthly)

Estimated monthly overtime
SUBTOTAL

LESSPAYROLL DEDUCTIONS

a Payroll taxes and Socia Security
b Insurance

C. Union Dues
d

Other (Specify:

SUBTOTAL OF PAYROLL DEDUCTIONS

TOTAL NET MONTHLY TAKE HOME PAY

Regular income from operation of business or profession or farm
(attach detailed statement)

Income from real property
Interest and dividends

Alimony, maintenance or support payments payable to the debtor for the debtor’s use or
that of dependents listed above

Socia Security or other government assistance

(Specify:

Pension or retirement income
Other monthly income

(Specify:

TOTAL MONTHLY INCOME

TOTAL COMBINED MONTHLY INCOME $ 2,670

DEBTOR SPOUSE

$ 0 $ 1,500
$ $

$ 0 $ 1,500
$ 0 $ 260
$ 0 $ 40
$ 0 $ 0
$ $

$ 0 $ 300
$ 0 $ 1,200
$ 1,470 $ 0
$ 0 $ 0
$ 0 $

$ 0 $ 0
$ 0 $ 0
$ 0 $ 0
$ 0 $ 0
$ 0 $ 0
$ $

$ 1,470 $ 1,200

(Report dso on Summary of Schedules)

Describe any increase or decrease of more than 10% in any of the above categories anticipated to occur within the year following the filing of this document.




SCHEDULE 1
REGULAR EARNINGS FROM OPERATION OF

SOLE-PROPRIETORSHIP PLUMBING BUSINESS

AVERAGE EARNINGS AS A PLUMBER $2,400

DEDUCTIONS FOR WITHHOLDING FOR
SOCIAL SECURITY, SELF-EMPLOYMENT TAX,

FEDERAL AND STATE INCOME TAXES $630
UNION DUES FOR PLUMBERS” UNION #654 $100
HEALTH AND DISABILITY INSURANCE $200

AVERAGE TAKE HOME PAY $1,470
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Xi11. SCHEDULE J: CURRENT EXPENDI TURES FOR | NDI VI DUAL DEBTORS

The debtor is required to provide information regarding the
househol d's expenses on Schedule J. This schedule contains
information regarding the average nonthly expenses of the debtor
and the debtor's famly. If a married couple is filing jointly but
mai nt ai n separate househol ds, each spouse nmust prepare a separate

Schedul e J.

The list of expenditures includes everything from alinony
paynents to tax paynents. |If there are sone expenses not
specifically listed, the debtor can list those expenses under the
title "OQther." If nore space is needed, the debtor can attach a

conti nuati on sheet.

This form provides information the court needs to determ ne
the | evel of support needed by the debtor. This determ nation is
very inportant. Some exenptions are limted to the val ue needed for
support. If the debtor does not need the property covered by such
an exenption for support, the debtor will not get the property. The
only way a court can determne if an exenption is needed for
support is for the debtor to conplete this form Al expenses

shoul d be listed by the debtor.

A sanple Schedule J is conpleted for reference.



Inre JOHN LESTER SMITH Case No.

Debtor (If known)

SCHEDULE J —CURRENT EXPENDITURES OF INDIVIDUAL DEBTOR(S)

Complete this schedule by estimating the average monthly expenses of the debtor and the debtor’ s family. Pro rate any payments made
bi-weekly, quarterly, semi-annually, or annually to show monthly rate.

O Check thisbox if ajoint petition isfiled and debtor’ s spouse maintains a separate household. Complete a separate schedule of expenditures

labeled “ Spouse.”
Rent or home mortgage payment (include lot rented for mobile home) $ 547.14
Arerea estate taxes included? Yes No_XX
|s property insurance included? Yes No_XX
Utilities:  Electricity and heating fuel $ 40.
Water and sewer $ 12.
Telephone $ 40.
Other $
Home maintenance (repairs and upkeep) $ 25.
Food s 200.
Clothing $
Laundry and dry cleaning $ 25.
Medical and dental expenses $ — 200.
Transportation (not including car payments) $ 50.
Recrestion, clubs and entertainment, newspapers, magazines, etc. $ 50.
Charitable contributions $
Insurance (not deducted from wages or included in home mortgage payments)
Homeowner's or renter's $ 50.
Life $
Health $  100.
Auto s 112.
Other $
Taxes (not deducted from wages or included in home mortgage payments)
(Specify: ) $
Installment payments: (In Chapter 12 and 13 cases, do not list payments to be included in the plan)
Auto $ 3009.
other  furniture $ 9594
Other  aircraft $  163.14
Alimony, maintenance, and support paid to others $ -
Payments for support of additional dependents not living at your home $
Regular expenses from operation of business, profession, or farm (attach detailed statement) $
Other $
TOTAL MONTHLY EXPENSES (Report also on Summary of Schedules) $ 2,019.22

(FOR CHAPTER 12 AND CHAPTER 13 DEBTORS ONLY)
Provide the information requested below, including whether plan payments are to be made bi-weekly, monthly, annually, or at some other regular interval.

A. Tota projected monthly income $
B. Total projected monthly expenses $
C. Excessincome (A minusB) $
D. Total amount to be paid into plan each $

(Interval)
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XI'V. SUWARY OF SCHEDULES

There is a colum of schedules entitled "Nanme of Schedule."
Each schedule is listed in the colum. The attorney next colum is
entitled "Attached."” The attorney debtor is required to state
whet her the schedule is attached or not. The third columm requires
the debtor to |ist the nunber of sheets in the schedule. Usually,
there is only one sheet per schedule, but if continuation sheets
are attached, the nunmber wll change. The next 3 colums are
entitled as follows: "Assets," "Liabilities" and "Qher"
respectively. The totals from each colum are placed in the
appropri ate boxes. To nmake it | ess confusing, where no information

is to be entered, the box is bl ackened.

This schedule will be the one nost used in the bankruptcy.
Most amendnents to the petition will result in this schedule al so

bei ng anended.

A sanpl e schedule is conpleted for reference.



Inre

United States Bankruptcy Court

NORTHERN

District of

JOHN LESTER SMITH

Debtor

CALIFORNIA

SUMMARY OF SCHEDULES

Case No.

(If known)

Indicate as to each schedule whether that schedule isattached and statethe number of pagesin each. Report thetotals from Schedules A, B, D, E, F, | and
Jin the boxesprovided. Add the amountsfrom Schedules A and B to determine thetotal amount of the debtors assets. Add the amounts from Schedules

D, E and F to determine the total amount of the debtor’ s liabilities.

AMOUNTS SCHEDULED
ATTACHED NUMBER OF
NAME OF SCHEDULE (YES/NO) SHEETS ASSETS LIABILITIES OTHER
A | Real Property YES 1 $ 75,000
B | Personal Property YES 4 $61,700
Property Claimed
Cl s Exempt YES 1
Creditors Holding
D1 Secured Claims YES 2 $132,440
Creditors Holding
E Unsecured Priority Claims YES 1 $ 0
F | Creditors Holding
Unsecured Nonpriority YES 2 $ 56,745
Claims
Executory Contracts and
G Unexpired Leases YES 1
H | Codebtors YES 1
Current Income of
|| Idividual Debtor(s) YES 2 $2,670
Current Expenditures of
J| Individual Debtor(s) YES 1 $2,019.22
Total Number of Sheets of All Schedules = 16
Total Assets = $136,700
Total Liabilities = $189,185




JOHN LESTER SMITH ‘ Case No.
Debtor (If known)

Inre

DECLARATION CONCERNING DEBTOR’S SCHEDULES

DECLARATION UNDER PENALTY OF PERJURY BY INDIVIDUAL DEBTOR

[ declare under penalty of perjury that I have read the foregoing summary and schedules consisting of 16
sheets, and that they are true and correct to the best of my knowledge, information, and belief. (Total shown on summary page plus 1)

MARCH 1, 1999 JOHN LESTER SMITH

Date Signature

Debtor
JANE ALICE SMITH
MARCH 1, 1999

Date Signature

(Joint Debtor, if any)

[If joint case, both spouses must sign.]

CERTIFICATION AND SIGNATURE OF NON-ATTORNEY BANKRUPTCY PETITION PREPARER (See 11 U.S.C. § 110)

[ certify that [ am a bankruptcy petition preparer as defined in 11 U.S.C. § 110, that I prepared this document for compensation, and that I have
provided the debtor with a copy of this document.

Printed or Typed Name of Bankruptcy Petition Preparer Social Security No.

Address
Names and Social Security numbers of all other individuals who prepared or assisted in preparing this document:

If more than one person prepared this document, arrach additional signed sheets conforming to the appropriate Official Form for each person.

X

Signature of Bankruptcy Petition Preparer Date

A bankruptey petition preparer’s failure to comply with the provisions of Title 11 and the Federal Rules of Bankruptcy Procedure may result in fine or imprisonment or both.
HUSC §110;18U.S.C. §156.

DECLARATION UNDER PENALTY OF PERJURY ON BEHALF OF CORPORATION OR PARTNERSHIP

I, che [the president or other officer or an authorized agent of the corporation or a

member or an authorized agent of the partnership] of the [corporation ot partnership] named

as debtor in this case, declare under penalty of perjury that [ have read the foregoing summary and schedules, consisting of

sheets, and that they are true and correct to the best of my knowledge, information, and belief.
(Total shown on summary page plus 1)

Date Signature

[Print or type name of individual signing on behalf of debror]

[An individual signing on behalf of a partnership or corporation must indicate position or relationship to debtor.]

Penalty for making a false statement or concealing property: Fine of up to $500,000, imprisonment for up to 5 years, or both. 18 U.S.C. §§ 152 and 3571.
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XV.  STATEMENT OF | NTENTI ON

The Statenment of Intention is inportant. Before conpleting

this schedul e, the debtor should read Chapters 9, 10 and 11

The bankruptcy law requires that all property secured for
paynent of a debt that the debtor does not wi sh to keep nust be
surrendered. Wen property is surrendered, it is given to the
creditor having creditor's interest for disposition. Al secured
property to be surrendered is listed on the statenment of intention

along with the creditor's nane.

Under the bankruptcy |laws, the only secured properties that a

debtor can keep are:

1. Exenpt property on which the Iien has been avoi ded under

11 U.S.C. Section 522(f).

2. Exenpt property that is redeened by the paynent of its

fair market value under 11 U S.C section 722.

3. Nonexenpt property on which the debtor ratifies the debt

under 11 U. S. C. Section 524(c).

Under 11 U S.C. Section 521(B), the debtor is required to
conplete the stated intentions within 45 days. This does not apply
to debt ratifications that nust be approved by the court at the
final discharge hearing. If a creditor objects to |ien avoi dance or
redenptions on the property, the debtor nust file a notion with the

court to conpel creditor acceptance within that period of tine.
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In a joint case this formcan be used if all of the debts are
jointly held. \Where the spouses have separate debts in a joint

case, each spouse nust file a separate schedul e.

These schedul es nust be served on the trustee and all of the
creditors under Rule 1007 (b)(2). The debtor should mail a copy of
the schedule to each creditor listed in the schedul e plus a copy of
a conpleted proof of service (see Chapter 9 for form of proof of
service). The original copy of the proof of service should be kept
to prove that it was sent to the creditors in the event that they

claimthey did not receive it.

A sanple Statenent of Intention is conpleted for reference.



Form 8. CHAPTER 7 INDIVIDUAL DEBTOR’S STATEMENT OF INTENTION
UNITED STATES BANKRUPTCY COURT

NORTHERN DISTRICT OF CALIFORNIA
Inre JOHN LESTER SMITH Case No.
(Name) (If known)
Debtor Chapter SEVEN

1. I havefiled aschedule of assets and liabilities which includes consumer debts secured by property of the estate.
2. lintend to do the following with respect to the property of the estate which secures those consumer debts:

a.  Property to be surrendered.

Description of Property Creditor's Name
1. 1992 GEO-PRIZM MACO CHEVROLET
2.
3.

b.  Property to be retained. [Check any applicable statement]
ey DI Rl
Description of property Creditor’s name ;(:;;1”%? ?ﬁjsa.né.tgnz Egﬁjs%néé&(c)
1. FURNITURE ACME FURNITURE XXX
2. 1957 CESSNA UKIAH CESSNA XXX
3.
4,
5.
Datee  MARCH 16, 1999 JOHN LESTER SMITH

Signature of Debtor

CERTIFICATION OF NON-ATTORNEY BANKRUPTCY PETITION PREPARER (See 11 U.S.C. § 110)

| certify that | am a bankruptcy petition preparer asdefined in 11 U.S.C. 8§ 110, that | prepared this document for
compensation, and that | have provided the debtor with a copy of this document.

Printed or Typed Name of Bankruptcy Petition Preparer Socia Security No.

Address
Names and Socia Security numbers of all other individuals who prepared or assisted in preparing this document:
If more than one person prepared this document, attach additional signed sheets conforming to the appropriate official Form for each person.

X

Signature of Bankruptcy Petition Preparer Date

A bankruptcy petition preparer’s failure to comply with the provisions of title 11 and the Federal Rules of Bankruptcy Procedure may result in fine or imprisonment or
both, 11 U.S.C. § 100; 18 U.S.C. § 156.



SUBCHAPTER 11
Debtor’s Duties and Benefits

SECTION 521

Debtor’s duties. The Debtor shall -
(2) file a list of creditors, and unless the court orders otherwise, a schedule of assets and liabilities, a schedule of current income and current expenditures, and
a statement of the debtor’s financial affairs;
(2) if an individual debtor’s schedule of assets and liabilities includes consumer debts which are secured by property of the estate -
(A) within thirty days after the date of the filing of a petition under chapter 7 of this title or on or before the date of the meeting of creditors,
whichever is earlier, or within such additional time as the court, for cause, within such period fixes, the debtor shall file with the clerk a statement of
his intention with respect to the retention or surrender of such property and, if applicable, specifying that such property is claimed as exempt, that
the debtor intends to redeem such property, or that the debtor intends to reaffirm debts secured by such property;
(B) within forty-five days after the filing of a notice of intent under this section, or within such additional time as the court, for cause, within such
forty-five days fixes, the debtor shall perform his intention with respect to such property, as specified by subparagraph (A) of this paragraph; and
(C) nothing in subparagraphs (A) and (B) of this paragraph shall alter the debtor’s or the trustee’s rights with regard to such property under this title.
(3) if a trustee is serving in the case, cooperate with the trustee as necessary to enable the trustee to perform the trustee’s duties under this title;
(4) if a trustee is serving in the case, surrender to the trustee all property of the estate and any recorded information, including books, documents, records, and
papers, relating to property of the estate, whether or not immunity is granted under section 344 of this title; and
(5) appear at the hearing required under section 524(d) of this title.

SECTION 522(f)

(f) Notwithstanding any waiver of exemptions, the debtor may avoid the fixing of a lien on an interest of the debtor in property to the extent that such lien
impairs an exemption to which the debtor would have been entitled under subsection (B) of this section, if such lien is --
(1) ajudicial lien; or
(2) a nonpossessory, nonpurchase-money security interest in any --
(A) household furnishing, household goods, wearing apparel, appliances, books, animals, crops, musical instruments, or jewelry
that are held primarily for the personal, family, or household use of the debtor or a dependent of the debtor;
(B) implements, professional books, or tools, of the trade of the debtor or the trade of a dependent of the debtor; or
(C) professionally prescribed health aids for the debtor or a dependent of the debtor.

SECTION 524(c)

(c) An agreement between a holder of a claim and the debtor, the consideration for which, in whole or in part, is based on a debt that is dischargeable in a case
under this title is enforceable only to an extent enforceable under applicable nonbankruptcy law, whether or not discharge of such debt is waived, only if --
(1) such agreement was made before the granting of the discharge under section 727, 1141, 1228, or 1328 of this title;
(2) such agreement contains a clear and conspicuous statement which advises the debtor that the agreement may be rescinded at any time prior to
discharge or within sixty days after such agreement is filed with the court, whichever occurs later, by giving notice of rescission to the holder of
such claim;
(3) such agreement has been filed with the court and, if applicable, accompanied by a declaration or an affidavit of the attorney that represented the
debtor during the course of negotiating an agreement under this subsection, which states that such agreement
(A) represents a fully informed and voluntary agreement by the debtor; and
(B) does not impose an undue hardship on the debtor or a dependent of the debtor;
(4) the debtor has not rescinded such agreement at any time prior to discharge or within sixty days after such agreement is filed with the court,
whichever occurs later, by giving notice of rescission to the holder of such claim;
(5) the provisions of subsection (d) of this section have been complied with; and
(6) (A) in a case concerning an individual who was not represented by an attorney during the course of negotiating an agreement under this
subsection, the court approves such agreement as --
(i) not imposing an undue hardship on the debtor or a dependent of the debtor; and
(ii) in the best interest of the debtor.
(B) Subparagraph (A) shall not apply to the extent that such debt is a consumer debt secured by real property.

SECTION 722

Redemption. An individual debtor may, whether or not the debtor has waived the right to redeem under this section, redeem tangible personal property
intended primarily for personal, family, or household use, from a lien securing a dischargeable consumer debt, if such property is exempted under section 522
of this title or has been abandoned under section 554 of this title, by paying the holder of such lien the amount of the allowed secured claim of such holder
that is secured by such lien.
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XVI. CREDI TOR S MATRI X

Many bankruptcy courts requires that the debtor Ilist the
creditors through the use of a mailing matrix. This matrix is a
page that is divided into 30 bl ocks. The debtor is required to type
t he nane and address of one creditor in each box. If there are nore

than 30 creditors, additional pages can be attached.

Some courts will have their own forns for listing creditors
and for other special requirenments. The debtor can determ ne
through the clerk of the court or through the |ocal rules of court
if the enclosed mailing matrix will be accepted or if a specia
| ocal form nust be used. If a local formis required the debtor

must get it fromthe clerk.

If the mailing matrix can be used, the debtor types the
debtor's nane, address and phone nunber in the top left hand
corner. The debtor will list the creditors in al phabetical order,

unl ess |l ocal rules require another nethod.

Particular care nust be taken to assure that all creditors are
listed. The debt of any creditor not listed will not be discharged.
To get such a debt discharged later is a great deal of work that
would require either filing an anmendnent and holding a new

creditors' neeting or reopening the estate.

Fol I owi ng below, for reference only, are the local rules of

t he Bankruptcy Court for the Northern District of California that
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relate to the Creditor's Matrix. Each Bankruptcy Court promul gates
its owmn local rules so it is necessary to get fromthe court or
froma law library the local rules for that Court. Exanples of the
two types of matrixes follow. In case of an energency filing, a
debtor mght fill out both types of matrix and leave it to the

clerk to select the appropriate one for filing with the court.



Acme Furniture
567 Tower Way
Ukiah, CA 95482

Bank of Alabama
1239 Truxtun
Kedling, AL 34567

Cdlifornia Savings and Loan
1256 Perkins
Ukiah, CA 95482

Dr. Paul Roddy
239 Keene
San Francisco, CA 94102

Greater Ukiah Medical Center

1256 Pine Street
Ukiah, CA 95482

Home Lending Bank
1235 Yollo
Fresno, CA 93102

John Krebs
1345 Forte
Ukiah, CA 95482

Peter Hollings
1759 Hopewsel|
Ukiah, CA 95482

Maco Chevrolet
3309 Blight
Hopland, CA 95481

REVIEW INSTRUC TIONS ON
NEXT PAGE

Ukiah Cessna

1290 State
Ukiah, CA 95482

MASTER MAILING LIST

CASE NO:

LABELS

SHEET OF



INSTRUCTIONS FOR COMPLETION OF MASTER MAILING LIST

1. The Master Miling List nmust be conpleted pursuant to Local Bankruptcy Rule
105(6). PLEASE REVIEW THIS RULE.

2. If the schedules for the husband and wife list the same creditors, only
one Mailing list is needed.

3. This formis to be conpleted in BLACK ink only.
4. The first three boxes in the upper left hand colum are to be conpleted as
fol | ows:
1. Debt or’ s nanmes(s)

Mai | i ng address
i ncluding zi p code

2. Spouse’ s nane
(If different)
Address and zip code

3. Attorney’'s nane (if applicable)
Mai | i ng address
i nclude zip code

5. Al'l remaining boxes are to be conpleted with creditors names, conplete
mai | i ng addresses and zip codes as shown on the debtor’s schedul e of debts.

6. The Decl aration (bel ow) nmust be signed by the debtor(s) and the attorney
of record, if any, before being submtted.

Declaration
I, JOHN LESTER SM TH and JANE ALICE SM TH , do hereby certify, under
penalty of perjury, that the Master Miling List, consisting of ONE

Sheets, is conplete, correct and consistent with the debtor’s schedul es pursuant
to Local Bankruptcy Rule 105(6).

JOHN LESTER SM TH
Debt or

JANE ALI CE SM TH
Spouse

Attorney if applicable
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Name JOHN LESTER SM TH and JANE ALICE SM TH
Address 504 C LOW GAP ROAD
UKI AH, CA 95482
Tel ephone (707) 468- 0268
ATTORNEY PRO PER

(TH'S CRED TOR S FORM USED I N THE NORTHERN DI STRI CT OF CALI FORNI A.
MANY BANKRUPTCY COURTS STILL USE THE OLDER BLOCK FORMNAT.)

UNI TED STATES BANKRUPTCY COURT

NORTHERN DI STRI CT OF CALI FORNI A

List all names including trade nanes, used
Debtor(s) wthin last six (6) years:

JOHN LESTER SM TH and JANE ALICE SM TH
(JANE ALI CE SM TH)

Social Security No: 291-52-7868 , Debtor
Social Security No: 524-36-7898 , Joint Debtor

VERI FI CATI ON OF CREDI TOR MATRI X

The above naned debtor(s) do hereby certify under penalty of
perjury that the attached Creditor Miling List consisting of

sheets is conplete, correct and current nanes and

addresses of all priority, secured and unsecured creditors |isted
in the debtor's schedules and that this matrix conforns with the
Clerk's pronul gated requirenents.

Dat e:

Debt or

Joi nt Debt or
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SAMPLE CREDI TOR MATRI X FOR THI S VERSI ON

Acne Furniture
567 Tower \Way
Uki ah, CA. 95482

Bank of Al abanmma
1239 Truxtun
Keel i ng, Al abama 34567

California Savings and Loan
1256 Perkins
Uki ah, CA. 95482

Dr. Paul Roddy
235 Keene
San Francisco, CA. 94102

G eater Uki ah Medical Center
1256 Pine Street
Uki ah, CA. 95482

Hone Lendi ng Bank
1235 Yol l o
Fresno, CA. 93102

John Krebs
1345 Forta
Uki ah, CA. 95482

Peter Hol lings
1759 Hopewel |
Uki ah, CA. 95482

Mact o Mbtors
3308 Blight
San Francisco, CA. 94102
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Nane

Addr ess

Tel ephone

ATTORNEY PRO PER

UNI TED STATES BANKRUPTCY COURT

DI STRI CT OF

List all nanes including trade nanes, used ) CASE NO
Debtor(s) wthin last six (6) years: )

)

)

)

)
Soci al Security No: , Debt or )
Soci al Security No: , Joi nt Debtor )

VERI FI CATI ON OF CREDI TOR MATRI X

The above naned debtor(s) do hereby certify under penalty of
perjury that the attached Creditor Miling List consisting of

sheets is conplete, correct and current nanes and
addresses of all priority, secured and unsecured creditors |isted
in the debtor's schedules and that this matrix conforns with the

Clerk's pronul gated requirenents.

Dat e:

Debt or
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Joi nt Debt or
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UNI TED STATES BANKRUPTCY COURT
Northern District of California
99 South "E" Street
Santa Rosa, California 95404

PAUL C. CAIRN, JR

Cerk,

U. S. Bankruptcy Court Tel ephone (707) 525-8539

PETI TI ON REQUI REMENTS:

Oiginal + 4 copies required for Chapter 7 & 13 (includes copy for you)
Oiginal + 6 copies required for Chapter 11 (includes copy for you)
Oiginal + 5 copies required for Chapter 12 (includes copy for you)

Arrange in order fromtop to bottom
Petition; Chapter 11--Exhibit A & List of 20 |argest unsecured

creditors; Summary of Schedul es; Schedul es A-J; Declaration
concerni ng Schedul es; Statement of Financial Affairs; Chapter 7
Statement of Intention; Declaration on behalf of corporation

or partnership; Application to pay fees in installnments; Statenent of
Attorney; Chapter 12/13 Plan; Creditor matri x & cover sheet.

Requirements for filing a skeleton petition
Petition; Chapter 11 List of 20 largest unsecured creditors; Creditor
matrix & creditor matrix cover sheet; filing fee

State Bar ID required on all pleadings

Chapter 11 requires list of 20 | argest unsecured creditors with
creditors' name, address, telephone nunber and dollar anmpunts

Conput er generated forns require additional first page of petition
Requires Notice of Avail able Chapters.

Requires Attorney Disclosure Statenent

Requires Creditor Matrix and Creditor Matrix Cover Sheet

Requi res Chapter 12/13 Pl an

Requires magnetic tape if 10 or nore creditors

Amendnent to Schedule D, E, F or Hrequires a $20.00 filing fee. List
only added or deleted creditors. |Include Proof of Service and

Anmended Creditor Matrix and Creditor Matrix Cover Sheet
Amendnment to Schedule A, B, or C requires Proof of Service
This falls under our 15-day rule [Rule 1007(c)]--which nmeans if the

above are not subnmitted by , this petition could
possibly be dismissed
O her:

FI LI NG FEE SCHEDULE

$155. 00 for Chapter 7 & 13
$200. 00 for Chapter 12
$800. 00 for Chapter 11



$120. 00 for Adversary Proceedings & renoval s

$105. 00 for Notice of Appea

$60. 00 for Motion to Vacate or Mddify the Automatic Stay
$60. 00 for Motion to Conmpel Abandonment of Property
$60.00 for Motion to Wthdraw the Reference of a Case

Additional fee of $ requi red for deconsolidation of a joint
petition

O her:

OTHER FEES:

$5.00 for certification per document/Abstract of Judgnent
$15.00 for reproduction of magnetic tapes

$15.00 for search of record (per name or item searched)

$.50 photocopy charge per page. $_ total copy costs.

$25.00 for retrieval of record from Federal Records Center

Al fees nust be submitted with your request. Wen requesting copies,
it is suggested that you make your check in an amount "Not to exceed

" Your receipt will show the total cost entered on your
check.

O her:

CHECK ACCEPTANCE

Payee does not indicate: U S. Bankruptcy Court; United States
Bankr upt cy Court

Checks nust be pre-printed by bank

Check is not signed

Per sonal / Debtor' s checks are not accepted
Checks is over 30 days old

I ncorrect anount

O her:

SUBSEQUENT PLEADI NGS:

Requires captioned title page; see Local Rule 200-2
Requires proper form papers; see Local Rule 120-1
State Bar ID required

O her

ADDI TI ONAL REQUI REMENTS:

Requires signature of Attorney/Debtor/Creditor on

Requi res docunents assenbled in sets

No extra copy submitted for confornm ng and/or no postage-
pai d envel ope subnmitted

Copies required: Original + one(l); two(2); three(3) copies
Order returned, submit at/after hearing; see notice re:
proposed orders dated February 1, 1989



Requi res: Summopns; Cover Sheet; Self-addressed, stanped envel ope
O her:

We are unable to respond to this general type of inquiry. Please
advi se specifically what information you are seeking.

The informati on you requested woul d require the rendering of |ega
advi ce, sonething the Court, by law, cannot do. In order to

obtain answers to your questions, it is suggested that you seek the
advi ce of conpetent |egal counsel

We can find no record of this person having filed in this court. |If
you can provide us with further information, we will be happy to check
our records again.

W have a 50-page limt on the anount of copywork we can perform You
will need to nmake the copies yourself or use a copy service to

conpl ete your request. Such service may be obtained fromyour Yell ow
Pages under Attorneys' Support Services.

Proof of daimrequires original plus one copy - Chapter 7/11 (one to
be returned to you) original plus two copies - Chapter 13 (one to be
returned to you) Please furnish a self-addressed envel ope. There is
no filing fee.

Matrix does not conformto electronic scanner requirenents.

The informati on you have requested is in a closed file. The file has
been sent to the Federal Records Center (FRC). See attached
information sheet for the FRC. They will make copies for you even if
you require less than the entire file copied. If you want us to
retrieve the file for you, there is a $25 fee and it usually takes a
week to ten days for the file to arrive here. Please include a

t el ephone nunber where we can call you COLLECT to tell you when the
file arrives.

O her:

Deputy derk



UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF CALIFORNIA

In re Case no:

Debtor(s)

o o/ o/ 7\

CREDITOR MATRIX COVER SHEET

| declare that the attached OCreditor Miling Matrix,
consi sting of sheets, contains the correct, conplete
and current names and addresses of all priority, secured and
unsecured creditors listed in debtor’s filing and that this matrix
conforms with the Cerk’s promul gated requirenents.

Dat ed:

Signature of Debtor’s Attorney or Pro per Debtor

11/ 90
Attachnent A



FORMAT FOR PREPARING
BANS CREDITOR MATRIX

In order to ensure that creditor names and addresses are properly read by the Optical
Character Reader (OCR), please observe the follow ng guideline. Your cooperation is
if the erk’s Ofice is to nake inprovenents in the existing system

1. Creditor nanmes and addresses must be typed in one of the standard
typefaces or print styles:

Courier 10 pitch
* Prestige Elite
* Letter Cothic

2. Creditor nanmes and address should be typed in a single columm rather than
in three columms (see exanple attached).

Creditor names and addresses nust be typed in a single colum because the
Optical Character Reader scans the material automatically fromleft to
right, line by line. If the current matrix is used and the first colum
has an address with three lines, the second col um has an address of four
lines and the third colum has an address with five lines, the optica
character reader will see the blank line after the first address and not
read any further. Therefore, only single colum nanmes and addresses wl|
be read automatically and conpletely.

3. Creditor names and addresses nust be typed so that no letters are cl oser
than 1 % inches fromthe edge of the paper

4. Each creditor’s names and address nust consist of no nore than 4 (four)
total lines, with at |east three blank |ines between each of the
name/ addr ess bl ocks. Zip Codes |located on the same line as the city and
state.

5. Each |ine nust be 30 characters or less in |length.

6. DO NOT include the followi ng parties on the BANS creditor matrix.
* Debt or

* Joi nt Debtor
* Attorney for Debtor (s)

7. Never use the follow ng synmbols in names and/or addresses on the BANS
creditor matrix:

* Anpersand (& Type the word “and” instead
* Percent (% 1f used to signify “care of” in a creditor’s address, type
c/o instead. |If used for any other purpose type o/o instead.
8. Do not type a |ower case “L” to signify the nuneral one (1).

THINGS TO AVOID

Al though the court is using sophisticated equipment and software to ensure accuracy

to creditor matrix reading, certain problens can still occur. By follow ng the
instructions below the court wll avoid delays or additional effort in mailing
noti ces.

Attachment B (page 1)



Deviation fromthe following instructions will prevent matrices from being read by

the Opti cal

Character reader thus requiring you to resubnmit your creditor matrix in

an acceptable form

1

10.

11.

The matrix should not contain any extra marks such as |etterhead, dates,
debt or nane, coffee stains, or handwitten narks.

Do not type lines, page nunbers, or anything else on the front of a
creditor matrix. Any identifying marks you choose to add can be added
on the back of the matrix.

Do not type the matrix on non-standard paper such as onion-skin, half-
sized or colored (such as yellow) paper

Avoi d poor quality type caused by photocopyi ng, using carbon paper, or
a poor quality typewiter.

Fabric typewriter ribbons should be avoided. They produce |etters which
Are too fuzzy to be properly scanned.

Do not use unreadable type faces or print styles such as proportionally
spaced fonts or exotic fonts (such as O de English or Script) Use only
Courier 10 pitch, Prestige Elite or Letter Gothic.

The ability of the OCRto read creditor natrices prepared using dot matrix
printers varies with the quality of the dot matrix printer used. Dependi ng
on the nunmber of pins, the OCR may read matrices prepared using “letter
quality” dot matrix printers. There is no hard and fast rule concerning
the m ni mum nunber of pins required. The greater the nunmber of pins,
however, the greater the chance that the OCRwill read the matrix. If you
have questions concerning the ability of the OCRto read matrices prepared
by your dot matrix printer, please contact the date entry section
supervi sor or |lead operator in the division of the Cerk’s Ofice where
you wish to file the matri x.

Avoid m saligned |ists caused by renoving the paper fromthe typewiter
before completing the list, or inserting the paper in the typewiter
crooked.

Incorrect typewiter settings will cause unreadable natrices. Mike certain
that your typewiter is set for 10 pitch if you are using a 10 pitch type
styl e.

Upper case only (all capital letters) should be avoided. Type in upper
and | ower case as you would on a letter

The Zip Code must be typed on the last line for each address. Nine digit
ZI P code should be typed with a hyphen separating the twp groups of
digits. The last line of each address should consist of the city, state
and zip code only. DO NOT type attention |lines or account numbers on the
last line. Type these lines on the second |line of the nane/address bl ock
i f needed. The ZI P Code nust be typed on the last |line of the address for
the ZI P code sorting equiprment to find it.

Attachment B (page 2)



EXAMPLE CREDITOR MATRIX COURIER 10

Metromedia Video Productions
1224 Murray Avenue
San Luis Obispo, CA. 93401

MultiTronics Animations
3837 Stone Way North
Studio 7

Baltimore, MD 20459

Eastman Kodak

Special Films Division
8742 Kodak Avenue
Rochester, NY 20948

N.W. Marine Retirement Trust
P.0O. Box C-34203
Seattle, WA 98124

Nabisco
6518 Ravenna Avenue, NE.
Seattle, WA 98126

Northwest Instrument
2825 Westin Building
2001 6th Avenue
Seattle, WA 98274

A.M.Test Inc.

Suite 6

4900 9th Avenue, NW
Daly City, CA. 95015

Arctic Expeditions, Inc.
536 East 48th Avenue
Anchorage, AK 99505

AT and T Consumer Sales
P.O. Box 6729
Portland, OR 97228

Attachment b (page 3)
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ERRORS TO AVOID

IN

PREPARING CREDITOR LISTS

Debtor: Allnet Svcs.

PAGE TITLES

If you want to type this
or other identification
on list type it on the
back, never on the front

ALL UPPER CASE

Use upper and | ower case
(capital s and snal |
letters) as if you were
typing a letter.

BOLD TYPE

Do not use bol df ace
setting on your
typewriter or word
processor

WRONG FONT
You may use Courier
Prestige Elite or

10

WRONG PITCH

If you use a 10-pitch
font, make sure
typewriter is set to

HANDWRITING

Handwiting is not
acceptable and wil |l
interfere with the reading
of the rest of the I|ist

10 pitch

PAGE NUMBER
Do not nunber pages or type

anything but creditors on list.

Stephen R M Il er
Coal Bui l ding
1092 17TH Street, NW
Carl sbad, CA. 92001

MULTI - TRONI CS ANI MATI ONS
3837 STRONG WAY NORTH
SUI TE 10

BALTI MORE, MD. 20938

OR

107- D CASTLE BUI LDI NG
NORTH PARKWAY BLVD.
HOUSTON, TX 10938

ARCTIC EXPEDITIONS,
836 East 48th Avenue
Anchorage, AK 99505

INC.

TOO CLOSE TO EDGE
You nust keep all typing at

| east 1.5" from any edge,
bottom or side.

TOO LONG

A nane/ addr ess bl ock nust be
4 lines of 30 characters each
or | ess

FABRIC RIBBON

Use OFfice quality ribbon to
| nsure proper scanning

Gow Fire Protection, Inc. ATTENTION LINE

459 North 87th Street If you nust type an
Hoquiam, WA 98550

Attn: Steve Jamison

Larry Ml ler, Jr. DIGIT ZIP CODE
Landover Food & Bev. Separate the two groups
Suite 12B of digits with a dash, not

Burg, MD 24309 5182

not a space

STRAY MARKS
No |ines, synbols,
Letterhead, or other
No address data shoul d
appear on the creditor

list.

ATTACHVENT B (page 4)
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XVI 1. APPLI CATI ON TO PAY THE FI LI NG FEE I N | NSTALLMENTS

A sample formis conpleted for the payment of the fee in installments. The
application is filed along with the petition. The Oficial Form 3 is also
included with the blank forns in the back of the book and in the formdirectories

if the petitioner wi shes to use it.

In order to have the install ment schedul e granted, the debtor nust certify
no paynments have been made to any attorney or other person for services

(including typing) relating to this bankruptcy.

The court wants to get its share first so it also requires that the debtor

certify that no such paynments will be nade prior to paying the filing fee.

The fee must be paid within 120 days and can be paid in installnents.
Failure to nmake the schedul ed payment will obviously result in the petition being

di sni ssed.
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UNI TED STATES BANKRUPTCY COURT

NORTHERN DI STRICT OF CALIFORNI A
IN RE: JOHN LESTER SM TH , CASE NUMBER
CHAPTER 7

APPL| CATI ON TO PAY FILING FEES I N | NSTALLMENTS

In accordance with Federal Bankruptcy Rule of Procedure 1006,

application is nade to pay the filing fee on the followi ng terns:
$ _50.00 with the filing of the petition, and the bal ance of

$ 100.00 in 4 install ments, as foll ows:

$ 50.00 on or before Auqust 1, 1992

$ _$50.00 on or before Septenber 1, 1992

$ on or before

$ on or before
| certify that | am unable to pay the filing fee except in installnents. |
further certify that | have not paid any nobney or transferred any property to an

attorney or any other person for services in connection with this case or in connection

with any

ot her pending bankruptcy case and that | will not make any paynent or transfer any

property for services in connection with the case until the filing fee is paid.
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Appl i cant

504 LOW GAP ROAD

UKI AH, CA. 95482
addr ess

ORDER

IT 1S ORDERED that the debtor pay the filing fee in installments on the terns set

forth in the foregoing application.

IT 1S ORDERED that until the filing fee is paid in full the debtor shall not pay,
and no person shall accept, any noney for the services in connection with this case,
and the debtor shall not relinquish, and no person shall accept, any property as

paynment for services in connection with this case.

Dat e: BY THE COURT

United States Bankruptcy Court
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UNI TED STATES BANKRUPTCY COURT

DI STRI CT OF

IN RE: , CASE NUMBER:

CHAPTER

APPL| CATI ON TO PAY FILING FEES I N | NSTALLMENTS

In accordance with Federal Bankruptcy Rule of Procedure 1006,

application is nade to pay the filing fee on the followi ng terns:

$ with the filing of the petition, and the bal ance of
$ in install nents, as foll ows:
$ on or before
$ on or before
$ on or before
$ on or before
| certify that | am unable to pay the filing fee except in installnents. |
further certify that | have not paid any nobney or transferred any property to an

attorney or any other person for services in connection with this case or in connection
with any ot her pendi ng bankruptcy case and that | will not make any paynent or transfer

any property for services in connection with the case until the filing fee is paid.
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Appl i cant

addr ess

IT 1S ORDERED that the debtor pay the filing fee in installments on the terns set

forth in the foregoing application.

IT 1S ORDERED that until the filing fee is paid in full the debtor shall not pay,

and no person shall accept, any noney for the services in connection with this case,

and the debtor shall not relinquish, and no person shall accept, any property as

paynment for services in connection with this case.

BY THE COURT

United States Bankruptcy Court




XVITT. ATTORNEY FEES

Under Bankruptcy Rule 2016, every attorney who provi des services
for a fee to a debtor in bankruptcy nust file a disclosure of the
conpensation paid or to be paid for the attorney services. The
bankruptcy court may on its own notion or the notion of any interested
party reduce the conpensation sought by the attorney if it finds the
anount to be excessive. A copy of the disclosure nust also be filed with

any trustee appointed by the court.
Bankruptcy Rule 2016(b) reads as foll ows:

"Every attorney, whether or not the attorney applies for
conpensation, shall file and transmt to the United States Trustee
within 15 days after the order of relief, or at sonme other tinme as
the court may direct, the statenent required under Section 329 of
t he Code including whether the attorney has shared or agreed to
share the conpensation with any other entity. The statenment shal

i ncluded the particulars of any such sharing or agreenent to share
by the attorney, conpensation with a menber or regul ar associ ate of
the attorney 's law firm shall not be required. A supplenenta
statenent shall be filed and transmtted to the United States
within 15 days after any paynent or agreenent not previously
di scl osed. "

Some bankruptcy courts require, under their local rules, that their own
forms be used for the mandatory disclosure of attorney fees. The

attorney should check the local rules to determ ne the case.

Al so, sone bankruptcy courts require, pursuant to |ocal rules, that
the attorney prepare and file an Application For Allowance of
Conpensation with a copy served on the Trustee. If such a court does not
have its owmn formfor the application, the attorney nust create his own.
The followng is a suggested form covering both the disclosure
requi rement wunder Bankruptcy Rule 2016 (b) and the Allowance of

Conpensati on.
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UNI TED STATES BANKRUPTCY COURT

(NORTHERN D STRICT OF (CALIFORN A)
(i nsert nane) (insert State)

IN RE:  JOHN LESTER SM TH
(type in debtor's nanme for
exanple JOHN Q DOCE)

CASE NUMBER

(insert filing nunber

fromthe petition)

CHAPTER (7) (13)
APPLI CATI ON FOR ALLOMWANCE OF
COMPENSATI ON, STATEMENT OF
ATTORNEY PURSUANT TO BANKRUPTCY
RULE 2016(b) and ORDER THEREON

1. The total fee to be charged by the attorney for the |ega

services rendered or to be rendered in the above-entitled bankruptcy

action are $200 . This fee is exclusive of costs. To date
ONE HUNDRED DOLLARS $100 has been paid |eaving an
unpai d bal ance of $100

2. By agreenent with the debtors, the attorney shall be paid by
the trustee, if any, as a priority admnistrative clai mupon approval by

t he Bankruptcy Court.

3. A Statenment of Disclosure, pursuant to Bankruptcy Rule 2016(Db)
has been filed with this Court and its provisions are incorporated

herein by reference.

4. The | egal services rendered or to be rendered by the attorney

in this action are as foll ows: ADVI CE CF THE STATE EXEMPTI ONS

REGARDI NG BANKRUPTCY AND ADVI CE OF COVPLETI NG THE FORVS
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5. The attorney is licensed to practice before this Court and
Courts of this State and is conpetent to handl e a bankruptcy action |ike

this case. The attorney 's office address is that stated bel ow

6. The attorney does not have an interest in the action except as

the attorney in the action.

7. That in addition to the foregoing, Applicant nmakes the foll ow ng

statenments pursuant to Bankruptcy Rule 2016(Db):

(a) The details set forth by the debtor herein concerning
conpensation paid and to be paid to the attorney is a true, conplete and
accurate statenent of the agreenent between the debtor and the attorney

for legal services rendered and to be rendered herein.

(b) The source of nonies paid by the debtor to the attorney to the

best of the know edge and belief of said attorney was:

from savi ngs earned fromthe debtor's work

© The attorney has not shared or agreed to share, other than with
menmbers of the law firm or corporation, any of the said conpensation

w th any ot her person except:

none
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WHEREFORE the undersigned respectfully requests that this

Application for Al owance of Conpensation be allowed. Furthernore, it

is requested that any unpaid bal ance of conpensation be given the status
as a priority admnistrative claim and paid by the trustee from the

funds deposited with the trustee by the debtors.

DATED:

Attorney for Debtors

(Address and phone nunber)

CERTI FI CATE OF MAI LI NG
The undersigned certifies under penalty of perjury that on

a true copy of this

Application for Al owance of Conpensation was sent by first class nai

to the United States trustee and trustee of this case.

DATE
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UNI TED STATES BANKRUPTCY COURT

DI STRI CT OF
IN RE: )  CASE NUMBER

)
) CHAPTER
)
) APPLI CATI ON FOR ALLOWANCE OF
)  COVPENSATI ON, STATEMENT OF
) ATTORNEY PURSUANT TO BANKRUPTCY
) RULE 2016(b) and ORDER THEREON

1. The total fee to be charged by the attorney for the |ega
services rendered or to be rendered in the above-entitled bankruptcy

action are . This fee is exclusive of costs. To date

has been paid | eaving an

unpai d bal ance of

2. By agreenent with the debtors, the attorney shall be paid by
the trustee, if any, as a priority admnistrative clai mupon approval by

t he Bankruptcy Court.

3. A Statenment of Disclosure, pursuant to Bankruptcy Rule 2016(Db)
has been filed with this Court and its provisions are incorporated

herein by reference.

4. The | egal services rendered or to be rendered by the attorney

in this action are as foll ows:
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5. The attorney is licensed to practice before this Court and
Courts of this State and is conpetent to handl e a bankruptcy action |ike

this case. The attorney 's office address is that stated bel ow

6. The attorney does not have an interest in the action except as

the attorney in the action.

7. That in addition to the foregoing, Applicant nmakes the foll ow ng

statenments pursuant to Bankruptcy Rule 2016(Db):

(a) The details set forth by the debtor herein concerning
conpensation paid and to be paid to the attorney is a true, conplete and
accurate statenent of the agreenent between the debtor and the attorney

for legal services rendered and to be rendered herein.

(b) The source of nonies paid by the debtor to the attorney to the

best of the know edge and belief of said attorney was:

© The attorney has not shared or agreed to share, other than with
menmbers of the law firm or corporation, any of the said conpensation

w th any ot her person except:
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WHEREFORE the undersigned respectfully requests that this

Application for Al owance of Conpensation be allowed. Furthernore, it

is requested that any unpai d bal ance of conpensation be given the status
as a priority admnistrative claim and paid by the trustee from the

funds deposited with the trustee by the debtors.

DATED:

Attorney for Debtors

(Address and phone nunber)

CERTI FI CATE OF MAI LI NG
The undersigned certifies under penalty of perjury that on

a true copy of this

Application for Al owance of Conpensation was sent by first class nai

to the United States trustee and trustee of this case.

DATE




XI' X, NOTICE TO INDIVIDUAL CONSUMER DEBTOR

Under Section 342 of the Bankruptcy Code, the clerk is required to
give notice to the debtor prior to the filing of any bankruptcy
petition, if the debts to be discharged are primarily consuner debts.
This notice explains the various types of bankruptcy proceedings that

are avail abl e.
Section 342 reads as foll ows:

"(a) There shall be given such notice as is appropriate, including
notice to any holder of a community claim of an order for relief
in a case under this title.

(b) Prior to the commencenent of a case under this title by an
i ndi vi dual whose debts are primarily consuner debts, the clerk
shall give witten notice to such individual that indicates each
chapter of this title under which such individual may proceed."

As a practical matter, the courts require that the debtors file
with their petition a form stating that they are aware of this
knowl edge. The follow ng form has been created to conply with section
342, it is identical with the Oficial FormB 201 except that it has a
case caption for easy identification. Local rules should be reviewed to

determne if a local formis required to be used instead.



UNITED STATES BANKRUPTCY COURT

NORTHERN DISTRICT OF CALIFORNIA

IN RE: ) CASE NUMBER:
JOHN LESTER SMITH and )
JANE ALICE SMITH ) CHAPTER 7

NOTICE TO INDIVIDUAL CONSUMER DEBTOR

The purpose of this notice is to acquaint you with the four
chapters of the federal Bankruptcy Code under which you may file a
bankruptcy petition. The bankruptcy law is conplicated and not
easi |y descri bed. Therefore, you should seek the advice of an
attorney to learn of your rights and responsibilities under the | aw
should you decide to file a petition with the court. Court
enpl oyees are prohibited fromgiving you | egal advice.

Chapter 7: Liquidation ($155 filing fee plus $30 administrative fee plus
$15 trustee surcharge)

1. Chapter 7 is designed for debtors in financial difficulty who
do not have the ability to pay their existing debts.

2. Under chapter 7 a trustee takes possession of all your
property. You may claimcertain of your property as exenpt
under governing law. The trustee then |iquidates the property
and used the proceeds to pay your creditors according to
priorities of the Bankruptcy Code.

3. The purpose of filing a chapter 7 case is to obtain a
di scharge of your existing debts. |[If, however, you are found
to have commtted certain kinds of inproper conduct descri bed
in the Bankruptcy Code, your discharge may be denied by the
court, and the purpose for which you filed the bankruptcy
petition will be defeated.

4. Even if you receive a discharge, there are sone debts that are
not di scharged under the |aw. Therefore, you may still be
responsi bl e for such debts as certain taxes and student | oans,
al i rony and support paynents, crimnal restitution, and debts
for death or personal injury caused by driving while
i ntoxi cated from al cohol or drugs.



5. Under certain circunstances you may keep property that you
have purchased subject to a valid security interest. Your
attorney can explain the options that are available to you.

Chapter 13: Repayment of All or Part of the Debts of an Individual with
Regular Income ($155 filing fee plus $30 administrative fee)

1. Chapter 13 is designed for individuals with regular inconme who
are tenporarily unable to pay their debts but would like to
pay themin installments over a period of tinme. You are only
eligible for chapter 13 if your debts do not exceed certain
dol I ar ampbunts set forth in the Bankruptcy Code.

2. Under Chapter 13 you nust file a plan with the court to repay
your creditors all or part of the noney that you owe them
usi ng your future

earnings. Usually, the period allowed by the court to repay
your debts is three years, but not nore than five years. Your
pl an nmust be approved by the court before it can take effect.

3. Under chapter 13, unlike chapter 7, you may keep all your
property, both exenpt and nonexenpt, as |long as you continue
to make paynents under the plan.

4. After conpletion of paynents under your plan, your debts are
di scharged except alinony and support paynments, student | oans,
certain other debts including crimnal restitution and debts
for death or personal injury caused by driving while
intoxicated from alcohol or drugs, and long term secured
obl i gati ons.

Chapter 11: Reorganization ($800 filing fee plus $30 administrative fee)

Chapter 11 is designed primarily for the reorganization of a
busi ness but is also available to consuner debtors. |Its provisions are
quite conplicated, and any decision by an individual to file a chapter
11 petition should be reviewed with an attorney.

Chapter 12: Family Farmer ($200 filing fee plus $30 administrative fee)

Chapter 12 is designed to permt famly farmers to repay their
debts over a period of time from future earnings and is in nmany ways
simlar to a chapter 13. The eligibility requirenents are restrictive,
[imting its use to those whose incone arises primarily froma fam|ly-
owned farm

|, the debtor, affirmthat | have read this notice.



Dat e

Si gnat ure of Debtor Case Nunber

Dat e

Si gnat ure of Debtor Case Nunber
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CHAPTER 5
THE EFFECTS OF BANKRUPTCY UPON THE DEBTOR®"S HOME
1. INTRODUCTION

One of the prine concerns in any bankruptcy is the effect that
it will have on the debtor's honme. WIIl the hone be lost? WII the
debtor lose all of the equity in the hone? Is the debt on the hone
| oan di schar geabl e? Wiat happens to judgnent liens fromlawsuits on
the property? All of the above are questions that imrediately |eap
into the mnd of anyone consi deri ng bankruptcy.

There are additional considerations that are al so present. The
first is that a bankruptcy wll not stop a foreclosure from
occurring if the paynments are not nade. Wiile a bankruptcy filing
wll delay the foreclosure for a few nonths, it wll not bar it
conpletely. To do so would result in sinply giving the property
debt-free to the debtor. This is just not done for secured rea
property. In place of sinply giving the hone to the debtor, under
the federal and nost state laws, there are exenptions for the
debtor's equity in a hone of a fixed anount. This exenpted anount
of the debtor's equity in the home is called the "Honestead
exenption.” In nost bankruptcies the honestead exenption is the
nost inportant exenption in the entire estate. A few states do not
permt a honestead exenption but nost do. This chapter will deal in
detail with it.

Many persons filing for bankruptcy relief are also married.

Sone states have special |aws that exenpt property held in joint
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tenancy or tenants by the entireties with a spouse under certain
circunstances. In these states the debtor's interest in the hone,
if held in joint tenancy or tenancy by the entireties wth a
spouse, may be exenptible whether the state has a honestead
exenption or not. This chapter covers the | aws of those states that
permt such exenptions.

This chapter inforns the reader on what is to be expected in
the event of a foreclosure. The chapter also covers possible
alternatives to mximze the debtor's recovery from any
forecl osure.

Because of the inportance of the honestead exenption and the
possi bl e excl usi on of tenancy-by-the-entireties property fromthe
debtor's bankruptcy, the debtor should review state | aw and consul t
a bankruptcy attorney for possible changes before filing the
petition. The bankruptcy law is constantly being anended. New
exenptions are added every few years and exi sting exenption anmounts
are sonetines increased. It only nakes sense to review state | aw
to make sure that the exenption anmounts have not been raised
Exanple: If South Carolina raises it honestead exenption from
$5,000 to $50,000 in the future, and the debtor does not knowit,
the debtor may | ose the $45,000. The trustee will not informthe
debt or of the exenptions that are avail able because the trustee
wants as nuch noney in the estate as possible to pay creditors.

Chapter 7 in this book lists the state exenptions and their
appropri ate code section nunbers. The debtor can sinply go to a set

of the state codes (sets are present in all law |libraries and many
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public libraries) and study the particular code section for the
exenption in question to see if the exenption has been changed. It
is unlikely that an exenption will be revoked or reduced in anount.
Usual |y the exenption is increased to the debtor's benefit and new
ones mght be added. All law |ibraries have books on bankruptcy
such as Cowans Bankruptcy Law and Practice and Collier on
Bankruptcy. Law libraries are in law schools, and every state
capitol has one plus nost county seats and large cities. Al are
open to the public. The debtor should al so consider consulting a
bankruptcy attorney. If a foreclosure is being undertaken by a
creditor, the debtor nust consult an attorney because of the
conplexity of the lawin that area and the procedures that nust be
fol | oned.
1. HOMVESTEAD EXEMPTI ON ON THE DEBTOR S HOVE

Under both federal and nost state laws a debtor is permtted
to claim an exenption for his equity in the real or persona
property that he uses as a residence. The exenption has a
recorded fixed value. Sonme states also permt spouses who are
filing bankruptcy, either separately or individually, to each claim
the full anount of the honestead. Mst states do not permt this
"doubl i ng" of the homestead exenption. The states that are known to
permt or deny doubling are listed in Chapter 7. For the other
states it is up to the debtor to determne if doubling is permtted
in any state not listed. The sinplest thing mght be when in doubt,
double (and see if the court or trustee object). If wong, the

doubling will sinply be disall owed.
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It is the debtor's burden to prove that the property on which
a honestead exenption is clained is the debtor's residence. This
can be acconplished quite easily by the recordation of a honestead
declaration. Sone states actually require the filing a honestead
declaration prior to filing the bankruptcy petition to ensure the
ability to claimthe petition. A debtor should record a "Honestead
Declaration” prior to filing the bankruptcy petition if a honestead
exenption is sought whether the declaration is required or not. The
reason: Filing the honestead decl aration strengthens the honest ead
exenption and is proof that the property was the debtor's
residence. This is inportant evidence if a creditor contests the
appropri ateness of the honestead exenption. A honestead decl aration
can be purchased at nost stationary stores, notarized and recorded
for a total cost of $20. G ven the fact that the declaration may
save thousands in exenption, it is a cheap insurance policy and for
t hat reason should be used by all honeowners.

The anobunt of the debtor's honestead exenption is cal cul ated
by taking the fair market value of the property, subtracting the
liens on the property, and subtracting the anount of the debtor's
equity that is less than or equal to the anmount of the honestead
exenption. The trustee keeps any remaining proceeds from the
property for paynent to the debtor's creditors. A trustee wll not
sell the debtor's hone unless there will be noney for paynent to
the creditors after the debts, costs of sale and honestead
exenption are paid. An exanple of how the honestead exenption is

enpl oyed would be in the situation where the debtor's hone is worth
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$40,000, the loan on the property is $19, 000, the cost of the sale

is $2,000 and the honestead exenption is $7, 500.

Sal e price $40, 000
m nus debts on hone - $19, 000
m nus costs of sale - $ 2,000
m nus honest ead exenption - $ 7,500
remai nder trustee keeps for creditors $11, 500

The above exanple shows the worst case scenario. The debtor
has equity that wll be lost in a bankruptcy sale. There are two
alternatives. The first is to sell the house before the bankruptcy
and i nvest the proceeds in new exenpt property. The second is to
borrow agai nst the equity and invest those proceeds in the exenpt
property. Caution should be exercised in doing either of the above.
Some bankruptcy courts consider such actions an abuse of the
bankruptcy law. A debtor can see the w sdom in consulting a
bankrupt cy attorney.

A second exanple nore commopn and beneficial to the debtor
exi sts where the debtor does not have enough equity to cover the
homest ead exenption. The debtor should sell nonexenpt assets to
apply to the loan on the honme prior to filing. This will increase
the debtor's assets after bankruptcy. Exanpl e: The debtor's hone
is worth $40,000 with [ oans of $35,000 on it, $2,000 cost of sale
and a maxi mum honestead exenption of $7,500. The debtor has a
nonexenpt bank account of $2,000. The debtor will have a honestead
exenption of just $4,500. If the debtor uses the bank account that
will otherwi se be lost to pay down the | oan the debtor's equity and

honest ead exenption will increase to $6, 500.
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To avoid the past practice of forum shopping in bankruptcy by
nmoving to another state and then filing, the Reform Act increased
from 180 days to 730 (two years), the residency period for changi ng
a domcile. So to qualify for wusing a State’s bankruptcy
Exenptions a Debtor nust nowlive in a state for two years prior to
filing the petition. If the debtor has not lived in any state for
two years before filing the petition then the state, in which the
debtor's domcile was |ocated for 180 days imedi ately preceding
the 730-day period or for a |onger portion of such 180-day peri ods
than in any other place. This nmeans that a Debtor nust wait at
| east 730 days after noving to a new state to qualify to use that
State’s exenptions. 8§ 522(b)(3) so the advantage of noving to take
advant age of another state’s nore favorable exenption schedul e such

as in the honestead exenption is significantly reduced.

Vi1l NEW RULES ON HOMESTEAD EXEMPTION.

Next to the neans test, the nost inportant changes in the
Ref orm Act are the changes to the honestead exenption. Since a
home is the largest asset in nost debtors’ estates, the issue of
changi ng the homest ead exenption was a mgjor sticking point in the
amendnent of the Bankruptcy Act for decades. Even now t he changes,
while significant were still not the wde sweeping changes
originally foreseen: There are three major changes in how the

homest ead excepti on wor ks:

1 There is a limtation on the increase of value in a
debtor’s honestead prior to filing bankruptcy. Under the
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old law, there was no prohibition to selling nonexenpt
assets and adding the proceeds toward inprovenents or
payi ng off the debts on the honestead to the extent of
t he exenpt honestead anount under state | aw

Now under the Reform Act, any addition to the value of a
homest ead mnmade during the 10-year period before filing
by the Debtor, funded by nonexenpt property, and nade
with the intent to hinder, delay, or defraud creditors,
is NOT protected by the state honestead exenption. 8§
522(0). There is still significant wi ggle roomunder this
section because any inprovenent in the 10-year period not
made with the intent to defraud or delay creditors wll
still be counted toward the honestead anmount. Ten years
seens entirely too long a period to be workable. It seens
very unlikely that creditors could succeed in claimng
that inprovenents nade nore than three years before
filing a petition were part of a plan to defraud
creditors. Inprovenents nade closer to the filing period
will start to carry such a presunption under the Act

The second change to the honestead act prevents adding
additional value to a honestead exenption which would
raise it nmore than $125,000 within 1215 days ( three
years and four nonths) prior to the filing. For exanple,
if a debtor’s state exenption is $250, 000 but the debtor
only has $50, 000 equity in the honmestead, the debtor can
only add an additional $75,000 in value to raise the
exenption amount wthin 1215 days of filing anything
nore than that will not count. However if the debtor
waits nore than 1215 after l|ast adding value to the
honmest ead, he can increase it by $200, 000

Not included in the addition to value is an interest
transferred froma debtor's previous principal residence
acquired prior to the beginning of the 1215-day period
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into the debtor's current principal residence in the sane
state, or the honestead is the principal residence of a
famly farmer. 8§ 522(p)

3. Under the third change, there is a $125,000 cap on the
honest ead exenption for debtor’s found to have engaged in
certain prohibited conduct. A debtor’s honestead
exenption is limted to $125,000 if a Bankruptcy Court

finds that the debtor

(a) had been convicted of a felony which denonstrates
bankr upt cy abuse,

(b) owes a debt arising from violation of Federal or
State securities laws; or any RICOcivil renedy;

(c) conmtted any crimnal act, intentional tort, or

wi |l ful or reckless m sconduct that caused serious
physical injury or death to another individual
during the last five years. An exception to this
$125,000 limtation is allowed to the extent
reasonably necessary for the support of the debtor
and any dependent. 8522(Qq)

I11. SETTING ASIDE A JUDI Cl AL LI EN ON A HOVE

A judicial lien is a court judgnment that the debtor pay a
certain amount of noney to a designated person. A judicial lien
derives froma lawsuit that resulted in a nonetary judgnment agai nst
the debtor. Wen the judgnent is recorded, it creates an automatic
lien against all the real property of the debtor in the county
where the judgnent was recorded. The recordation of any judgnment

automatically places a judicial lien on the hone of the debtor.
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Unless the judicial lien is renoved it wll inpair the
honest ead exenpti on. Exanpl e: A debtor who is entitled to a
honest ead exenption up to $7,500 has a hone of $40, 000, a nortgage
of $19,000 and a judicial lien of $14,000 arising froma judgnent
for an autonobile accident. Assuming the cost of sale is $2, 000,
after the sale the debtor would receive only $5,000 as a honestead

exenpti on.

Under the Bankruptcy Code all judicial liens on exenpt
property such as honmesteads are automatically set aside to the
extent that they inpair the exenption if the debtor requests it.
Setting aside a judicial lien is discussed in detail in chapter 9.
All that a debtor is required to do to renove a judicial lien is
file the notion presented in Chapter 9 and attend the court
hearing. It is a sinple procedure and can save thousands of dollars
of exenpt property. No one should ever be afraid of going into
bankruptcy court. Renmenber the purpose of the bankruptcy court is
to help the debtor begin again. The judge will be know edgeabl e and
synpathetic to what the debtor is attenpting to acconplish.
Avoi dance of a judicial lien is automatic. The judge does not have
authority to refuse to set aside a judicial lien that inpairs a

valid exenption. So ask and it will be done.

| V. EFFECT OF BANKRUPTCY ON TENANCY- BY- THE- ENTI RETI ES PROPERTY

Only about 20 states recognize tenancy by the entireties. It

is a special joint tenancy estate between a husband and wfe
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Nei t her spouse can obtain a partition of the estate or defeat the
right of survivorship of the other spouse. It cannot be term nated

by the unilateral act of one spouse.

A tenancy by the entireties is termnated only by:

1. Divorce. It changes the tenancy into that of a tenants in
conmon.

2. Mut ual agreenent to term nate the tenancy.

3. Execution against the property by a joint creditor of

both spouses. A creditor of just one spouse cannot
execute against property held in a tenancy by the
entireties.

A tenancy by the entireties is usually not a good nethod of
estate planning, in community property states, because it does not
provi de a surviving spouse with a stepped-up basis of both hal ves
of the property upon death of a spouse. This could result is a

substantial tax liability if the property is |ater sold.

Under Section 522(b)(2)(B) of the Bankruptcy Code, a debtor is
permtted to exenpt his interest in property held in tenancy by the
entireties or joint tenancy to the extent that such interest would

have been exenpt from process under nonbankruptcy | aw.

Section 522(b)(2)(B):

(B) Any interest in property in which the debtor had,
i medi ately before the commencenent of the case, an interest,
as a tenant by the entireties or joint tenant to the extent
that such interest as a tenant by the entireties or joint
tenant is exenpt from process under applicabl e nonbankruptcy
| aw.
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In practice, the only joint tenancy property of a debtor that has
ever been held exenpt is that of tenancy by the entireties. The
followng states permt a debtor to exenpt tenancy by the
entireties property when the debts of both spouses are not being
di scharged. That usually nmeans that both spouses are not filing
bankruptcy either separately or jointly or that both spouses had
not incurred the debt on the property: only one spouse put the debt

on the property or the debt was not for necessities for the couple.

DELAWARE DI STRI CT OF COLUMBI A FLORI DA

HAWAI | MARYLAND MASSACHUSETTS
M CH GAN M SSCOURI NORTH CAROLI NA
OH O PENNSYLVANI A TENNESSEE
VERMONT VI RG NI A WYOM NG

The U. S. Fourth Circuit Court of Appeals that includes
Maryl and, North Carolina, South Carolina, Virginia, and Wst
Virginia held in Ragsdale vs. Genesco 674 F.2d 277 1982 that a
creditor can reach property held in tenancy by the entireties in a
bankruptcy where both of the spouses are liable on the creditor's
claim The Sixth Crcuit Court of Appeals reached a simlar
conclusion (In the Matter of Gosslight 757 F.2d. 773). The Third
Circuit Court of Appeals (In re Thicket 5 C.B.C. 2d 85) also

arrived at a simlar judgenent.

It is inportant for a debtor to know not only if his state
permts property to be held as tenancy by the entireties but if the

property wll be exenpt in a bankruptcy. Exanple: 1In re Ford 1
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C.B.C2ad 840 held that wunder Maryland |aw tenancy by the

entireties property was exenpt under bankruptcy | aw.

In re Weiss 2 C.B.C 2d 426 held under New York |aw that
tenancy by the entireties property could be sold under execution;

it was not exenpt.

In re Gbbons 13 CB.C. 759 1985 held that tenancy by the
entireties property held by a debtor in Rhode Island was not

exenpt .

If a married person is filing bankruptcy separately and owns
property jointly with the spouse, that person should consult an
attorney specializing in bankruptcy to determne if the joint
property is exenpt under state law. If a debtor lives in one of the
above states and the nonfiling spouse is not obligated to pay the
debt on the property, the debtor's interest is exenpt. Consulting
a bankruptcy attorney to determne if such property is exenpt can

save a great deal of noney.
V. FORECLOSURE ON DEBTOR S HOVE
A. | NTRODUCTI ON

An act that wusually results in the debtor filing for
bankruptcy relief is foreclosure on the debtor's honme. Forecl osure
happens in accordance with state |law based on the security
agreenent the l|lender has on the property. There are two genera

types of security agreenents a | ender may enploy. The renedies the
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| ender has resulting froma borrowers breach depend on the type of
security agreenent enployed. The two types of security agreenents

are a "deed of trust" and a "nortgage."

A "deed of trust"” has becone the preferred neans of security
lien on real property and is enployed in nost states. In a deed of
trust the borrower (called the trustor) signs a prom ssory note for
a loan on the property. The prom ssory note is then secured by a
deed of trust given by the borrower (trustor) to a third party
(trustee). The deed of trust gives the trustee the authority to see
the property wi thout getting permssion if the borrower fails to
make the paynents. The | aw of nost states authorizes the trustee
to give a 20 day notice to pay if the borrower fails to nmake the
paynments on the loan. If the back paynents are not nade, the
trustee sets the property for sale in another 90 days. At this
point the loan has to be paid in full. If the loan is not paid, the
property is sold at a public sale, and the debtor |oses all
interest in the property. Any proceeds renaining after the | oan and
costs of the sale are paid are returned to the buyer. In nost
states if there is a balance left ow ng, a deficiency judgnent can
be obt ai ned agai nst the borrower. Some states, such as California,
have enacted anti-deficiency |egislation holding that there cannot
be deficiency judgnments for purchase noney |oans on residential
property. Sone states hold that there cannot be a deficiency
judgment for property sold under a power of sale of a deed of

trust. The debtor does not have any right to redeem property sold
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by a trustee under a power of sale.

A "nortgage" is a straight security agreenent on the property.
When the borrower fails to make the paynents, the | ender nust go to
court and sue the borrower The court will grant a judgnment agai nst
the borrower. The lender has the sheriff sell the hone at an
execution sale. The proceeds pay the |loan and the costs of sale.
Any remai ning proceeds are returned to the borrower. Mst states
permt deficiency judgnments only for judicial sales under a
nortgage foreclosure. Sone states, like California, have
anti-deficiency |egislation on purchase noney residential property.
Most states give the borrower one year to redeemthe property. The
borrower redeens the property by paying the buyer the price paid
for the property at the judicial sale. Because a borrower m ght
redeem nmany potential buyers are not interested in bidding on the
property. That plus the fact that judicial foreclosure on a
nortgage can take a year explains why |enders prefer deeds of

trust.

Whi chever nethod of foreclosure is wused, both security
agreenents give the lender the right to accelerate the |oan on
default (that is declare the outstanding bal ance entirely due and
payable). It is this acceleration that wusually results in the

filing of bankruptcy.
B. AUTOVATI C STAY

Once the bankruptcy is filed any attenpt to forecl ose on the
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debtor's home or any other property is stopped under the automatic
stay of the bankruptcy law. Until the automatic stay is lifted no

creditor can repossess or sell any property of the debtor.

It seens that filing a bankruptcy petition would protect the
home, but such protection is only fleeting. Remenber nost Chapter
7 cases are closed wthin four nonths and purchase noney security

interests are not di schargeabl e.

The secured | ender on any property, including the debtor's
hone, can and wll, unless the back paynents are nade, nake a
notion with the court to lift the automatic stay on that property.
If the debtor cannot pay the back paynents and make the future
paynents, the court will wusually Iift the stay and permt the

forecl osure to conti nue.

Any proceeds left over after the sale are first used to pay
the I ender and then cover the sale. The remaining proceeds are
split as follows: the debtor is given the anount of the honestead
exenption, and the rest is given to the trustee for paynent to the

debtor's creditors.

In a sale during bankruptcy by either a creditor or a trustee,
t he debtor should nmake sure there is enough to assure paynent of
the honmestead exenption. This can be acconplished by selling
nonexenpt property prior to the bankruptcy and using the proceeds

to increase the debtor's equity in his hone.

The debtor should act before filing a bankruptcy petition to
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assure that unused equity in the hone will not be lost. This can be
acconplished by taking a loan in the anmount that the equity exceeds
the honestead anpbunt and using it to purchase exenpt property.
Were a honme is involved, a debtor should consult an attorney
specializing in bankruptcy for advice on the state's honestead

exenpti on.
C. CONVERTI NG THE CHAPTER 7 TO CHAPTER 13 PETI Tl ON

Chapter 13 of the Bankruptcy Code is "debt reorganization."
Unli ke Chapter 7, which is a "liquidation of the debtor's assets,"”
a Chapter 13 proceeding keeps but restructures and reduces or

elimnates the debtor's obligations.

Under Chapter 13, the debtor pays his debts fromincone, not
the sale of his property. The debtor may not have to sell his
hone, even though it may contain equity that would not be exenpt
under a Chapter 7 petition. A Chapter 13 petition automatically
cancels the acceleration of the |loan. The debtor will present a
plan to be approved by the court, that will spread out repaynent of
the m ssed paynents, |ate charges and interest over a span of tine,

as nmuch as five years.

A Chapter 7 petition can be converted to a Chapter 13 petition

at any time during the proceedi ng.
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CHAPTER 6

THE EFFECT OF BANKRUPTCY ON THE DEBTOR®"S PENSION

. | NTRODUCTI ON

The Dbankruptcy law establishes a debtor's pension and
retirenent benefits as assets of the debtor's estate |ike any ot her
property. To keep sone or all of the pension the debtor nust choose
the federal or state schedul e of exenptions that exenpts the whole
or a part of his pension. Many pensions are not exenpt under state
or federal |aw. These pensions will be lost in a bankruptcy filing.

If a debtor is retired and receiving benefits prior to the
filing of the bankruptcy petition many states will exenpt as nuch
as 75% of the pension benefits received if needed for support.

A pension is deductible depending on whether the debtor is
using the state or federal exenptions. Pensions that are exenpt
under state exenptions are not always exenpt under federal
exenptions and vi ce versa.

A horrendous effect on a pension that can occur as a result of
t he bankruptcy is a huge tax bill that is not dischargeable. Take
the situation where the debtor or his enpl oyer has been making tax
deferred contributions to the plan (contributions that are taxable
once the debtor starts drawing fromthe plan). Wen the trustee

takes the assets in the pension plan they are treated as a
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distribution to the debtor that nust be presented to the trustee;
even though the debtor does not get the pension he nust pay incone
tax on the tax deferred contributions. A debtor having a pension
pl an should consult with an attorney experienced in bankruptcy |aw
prior to filing the bankruptcy to review current bankruptcy law. |f
a debtor does not wish to consult with an attorney, the person
should at |east review the state exenptions (starting wth those
listed in this chapter) to see if the pension exenption has been
changed. It is quite possible, given the frequency of the changes
to the Bankruptcy Code, that pensions that are not now exenpt w ||
be so in the future when the reader intends to file.

There are a few things that can be done to mnimze or prevent
a partial or total |loss of pension benefits. These alternatives
wi || be discussed bel ow.

1. EXEMPTI NG A PENSI ON UNDER FEDERAL LAW

Bankruptcy Code Section 522(d) created a list of exenptions.
The federal exenptions can be used in place of a debtor's state
exenptions provided the |aw of the debtor's hone state permts him
to use them Only the followng 13 states and the District of
Colunbia permt a debtor an option to use the federal exenptions

instead of the state exenptions:

CONNECTI CUT HAWAI | MASSACHUSETTS
M CH GAN M NNESOTA NEW JERSEY
NEW MEXI CO PENNSYLVANI A RHODE | SLAND
TEXAS WASHI NGTON W SCONSI N

VERMONT
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Under Bankruptcy Code Section 522(d) only those pensions that
are covered under the Enployee Retirenent Inconme Security Act
commonly called ERI SA are exenpt to the extent needed for support.
Al nost all private retirenment plans are covered by ERI SA, whereas
nost state and | ocal governnent pension plans are not covered by
ERI SA. Before a person residing in one of the above states or the
District of Colunbia elects to use the federal exenption, he nust
know i f his pension is covered by ERI SA

To determne if a pension plan is ERISA qualified, the
enpl oyee nerely calls the pension plan adm nistrator and asks. The
enpl oyer and the union (if there is one) should have the nane and
phone nunber of the plan adm nistrator readily available. If the
pension plan is not governed by ERI SA the federal pension
exenption cannot be used, and the person should consider using
state exenptions instead.

Section 522(d)(10)(E) reads as follows regarding the
determ nation of which pension benefits are exenptible under the
federal exenptions:

(E) A paynent under a stock bonus, pension, profit sharing,

annuity, or simlar plan or contract on account of illness,

disability, death, age, or length of service, to the extent
reasonably necessary for the support of the debtor and any
dependent of the debtor, unless:
(1) such plan or contract was established by or under the
auspi ces of an insider that enployed the debtor at the

time the debtor's rights under such plan arose;

(1i) such paynent is on account of age or |length of
service; and



271
(i1i) such plan or contract does not qualify under
section 401(a), 403(a) 403(b), 408 or 409 of the Internal
Revenue Code of 1954 (26 U.S.C. section 401(a), 403(b),
408 or 409).
Under the federal exenption only that part of the pension that is
"reasonably necessary for the support of the debtor and any
dependent of the debtor"” is exenpt. To determ ne the anount of the
benefits froma ER SA pension that are exenpt, the court will | ook

at the foll ow ng:

1. The debtor's age and heal t h.
Whet her or not the debtor is enployed and the anmount of
t ake hone pay.

3. The debtor's nonthly expenses after dischargeabl e debts
have been cancel ed.

4. The nunber of dependents in the debtor's hone.

5. The anmpunt of assets that the debtor owns plus incone

fromother sources (such as famly trusts) that are not
part of the debtor's estate.
Fromall of these factors, the bankruptcy court wll determ ne how

much of the debtor's pension paynents are needed for his
support. Even though the pension nmay be governed by ERISA, it may
be found not to be needed for the debtor's support and wll be
entirely lost in the bankruptcy.

A recent Suprene Court case (Patterson vs. Shumate 1191 L. Ed2d
519 1992) held that whether or not federal or state exenptions are
used, an ERI SA pension plan having a transfer restriction (which
means it cannot be transferred or assigned) is not part of the
bankruptcy estate. Under this decision an ERI SA pension with a

transfer restriction is totally excluded fromthe bankruptcy estate
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and not just for the benefits needed for support. Under this case
the participant in an ERI SA pl an woul d probably exenpt the entire
pension plan rather than just the portion needed for support as
permtted under the [imted federal exenption. Congress nay change
the effect of this case. Had Congress originally intended to exenpt
ERISA plans, it would have done so outright rather than by
i nplication. Congress would not have created a limted federa
exenption for pension plans. Until Congress passes legislation to
change the Suprenme Court's interpretation, ERISA plans will remain
totally exenpt.

If a pension is to be |ost because it is not an ERI SA plan or
t he debtor does not need it for support the debtor should consult
a bankruptcy attorney for alternatives that will save sone, if not
all, of the pension.

[11. EXEMPTI NG A PENSI ON UNDER STATE LAW
A. NON- ERI SA PENSI ONS

Most governnental state pensions are not covered by ERI SA
Unl ess there is a specific exenption under state law for a state
pensi on plan, a state or local pension will be | ost when the person
covered by the state or |ocal governnment files for bankruptcy. Sone
states have specifically enacted laws to exenpt all plans that
pension state or |ocal public enployees. Most states have only
enacted limted exenptions for certain public enployees. Only those
non- ERI SA plans that have been exenpted under state |aw may be

exenpt in bankruptcy. Before filing a bankruptcy petition, public
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enpl oyee should determine if his pension plan is exenpt.

As wi th non- ERI SA state pensions, non-ERI SA private pensions
will not be exenpt unless there is a specific state | aw nmaking them
exenpt. A few states will exenpt private pension plans if the
benefits are needed for support.

Most states do not exenpt private plans whatsoever. This is
where the problemcones into play. Many state pensions for public
wor kers are exenpt, whereas pensions of the average citizen are not
exenpt. This is a case of governnent enpl oyees | ooking out only for
thenmselves. It is unfair for a state to exenpt only governnent
pensi ons and not exenpt those pensions of the average citizen. Yet,
this is usually the case. If a debtor has a private pension that is
not listed in the exenption chapter, the debtor nust consult a
bankruptcy attorney before filing.

Chapter 7 of this book lists and details state pension

exenptions. Pension exenptions may change. Usually nore exenptions

wi |l be added or the amobunts of the existing exenptions will be
increased. It is unlikely that an existing exenption wll be
del et ed. If a person having a pension is going to file for

bankruptcy relief he can cross-check the exenption chapter by
either looking in the state code or consulting a bankruptcy
attorney.
B. EXEMPTI ONS OF ERI SA PLANS UNDER STATE LAW
Many states have specific exenptions for ERI SA pensions. These

states are listed in Chapter 7. Sonme of these states exenpt the
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entire plan while others exenpt only those paynents needed for
support. The United States Suprene Court in Mickey vs. Lanier
Col | ections Agency & Service, Inc. 486 U. S. 825, 100 L.Ed 2d. 836
ruled in a collection case that a state could not grant an
exenption for ERI SA plans. Georgia had a law that prevented a
creditor fromattaching a debtor's ERI SA plan. The Suprenme Court
held the ERI SA act superseded state | aw when it stated:

"We hold that ERI SA does not forbid garni shnment of an ERI SA

wel fare benefit plan even where the purpose is to collect

j udgnent s agai nst plan participants. Mreover, we agree with

the Georgia Suprene Court that the anti-garni shnment provision

found in Section 18-4-22.1 is pre-enpted by ER SA The

judgnent is affirnmed.”
Since ERI SA does not forbid creditors in a nonbankruptcy case from
attaching the plan, state |aw cannot prevent the attachnment. The
question that remai ned open for several years was whether or not a
debtor who was using the state exenptions could exenpt an ERI SA
pension, and if he could, how nmuch of the pension could be
exenpt ed.

In contrast, the Crcuit Court of Appeals for the Tenth
Crcuit in the case G adwell vs. Harline 950 F2d 669 1991,
permtted a debtor to exenpt his ERI SA pension under the federal
nonbankruptcy exenption. Both the Fourth G rcuit Court of Appeals
in the case Anderson vs. Raines 907 F2d. 1476 and the Sixth G rcuit
in Forbes vs. Lucas 924 F2d. 597 held that ERI SA pensions are not
to be considered part of the debtor's estate. These courts reason
it is irrelevant whether or not the ERI SA pensions are exenpt since
a trustee cannot take themunder any circunstance. These Courts of
Appeals cover the following states: Fourth Crcuit: Illinois,
| ndi ana and W sconsin; Seventh Grcuit: Maryland, North Carolina,
South Carolina, Virginia and West Virginia.

A Suprenme Court case (Patterson vs. Shumate 119 L. Ed2d 519
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1992) has settled the matter. The case dealt with the excludability
froma bankruptcy estate of an ERISA plan in Virginia, a state that
does not permt the use of federal exenptions. The Suprene Court
ruled that REGARDLESS OF WHETHER or not federal or state exenptions
are used, an ERISA pension plan having a transfer restriction

(which neans it cannot be transferred or assigned) is not part of
t he bankruptcy estate. Under this decision an ERI SA pension plan
with a transfer restriction is totally excluded fromthe bankruptcy
estate and not just for the benefits needed for support.

The United States Suprene Court held as foll ows:

"Havi ng concluded that 'applicable bankruptcy law is not

limted to state law, we next determ ne whether the anti-

alienation provision contained in the ERI SA qualified plan at

i ssue here satisfies the literal terns of Section 541(c)(2).

The anti-alienation provision required for ERI SA qualification

and contained in the Plan at issue thus constitutes an

enforceable transfer restriction for purposes of Section

541(c)(2)'s exclusion of property fromthe bankruptcy estate.”
Taken together, the U S. Suprene Court's Mckey and Patterson
deci sions nean that an ERI SA pension can be taken by creditors
prior to a bankruptcy but are exenpt from any attachment for the
benefit of the debtor's creditors after a bankruptcy petition is
filed. If a large pension is involved, the debtor should consult a
bankruptcy attorney for the nost current statenent of the debtor's
state | aw regardi ng pensi on exenptions.

| V. WHAT CAN BE DONE | F THE PENSI ON | S NOT EXEMPT

|f the pension is not exenpt under either state or federa

| aw, the debtor has a couple of options avail able although they are

somewhat extrene. The debtor can do the foll ow ng:

A MOVE TO A STATE THAT PERM TS THE EXEMPTION PRIOR TO
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FILING If before filing the debtor finds that the pension wll be
| ost, the debtor can nove to another state that will exenpt the
pensi on, establish residency and file for bankruptcy relief. The
drawback is that the debtor m ght | ose the honestead in the first
state and the tine involved as well. To establish residency for
bankruptcy purposes, the debtor nust live in the new state nore
than 90 days before filing the petition. Mreover, an enployed
person may not be able to nobve to another state on short notice.
These are the practical problens in such a case.

B. CASH THE PENSI ON AND PURCHASE EXEMPT PROPERTY. The ot her
alternative is to cash the plan, if possible, pay the taxes as
requi red and buy exenpt property that can be kept through the
bankruptcy. It m ght even be possible to roll a nonexenpt pension
into an exenpt pension.

Because a pension is an inportant part of a person's future,
any reader who determnes his pension nay not be exenpt nust
consult an attorney skilled in bankruptcy | aw.

V. EFFECT ON IRA'S AND SEF' S

Two common types of retirenment plans for individuals are the
I ndi vidual Retirenment Accounts (IRA's) and Sinplified Enployee
Plans (SEP' s). A debtor who has a large anmpunt invested in such
pl ans should consult an attorney skilled in bankruptcy | aw before
filing for bankruptcy relief.

|RA's and SEP's are considered part of a bankrupt's estate and

can be lost in a bankruptcy. There is no federal exenption for
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| RA's and SEP's under 11 USC 522(d)(10)(E) as there are for ERI SA
pl ans. The bankruptcy courts in denying an exenption for IRA"s and
SEP' s reason that these plans are under the substantial control of
the debtor and there is no assurance they will be used for the
debtor's support (In re Pauquette 1984, 38 BR 170, In re Hersey
1988, 88 BR 47, In re Velis 109 BR 64). The bankruptcy court in
the case In re Shackleford 1983, 27 BR 372 rejected the argunent
that IRA's and SEP's were not part of the estate under the
nonbankruptcy | aw exenpti ons.

The best chance a debtor has to keep IRA's, SEP' s and Keogh
pl ans is under state exenption. Many states specifically exenpt
such plans to the extent they are necessary for support. New York
does (Inre Fill 1988, 84 BR 332) and California does as well (In
re Dalaino 1988, 88 BR 268). If using the federal exenptions, there
are sone states that do not exenmpt IRA's, SEP's or Keogh Pl ans
because of the substantial control the debtor has over the plan:
Louisiana (In re Tal bot 15 BR 536), Oregon (In re Mace 1978, 16 CBC
254, Nebraska Education Asst. Corp. vs. Zellner 827 F2d 1222).

Chapter 7 lists those states that permt IRA's, SEP's and
Keogh plans to be exenpted. The laws for these states frequently
change. Before filing a petition for bankruptcy relief, if such a
pl an exi sts, the debtor should review the current status of the | aw
either by reading the statutes as indicated and any anendnents and

by consulting a bankruptcy attorney.
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CHAPTER 7

EXEMPTIONS AVAILABLE TO A DEBTOR

1. INTRODUCTION

The only property a debtor can keep after a bankruptcy is the
property that was exenpt or redeened or had the debt reaffirnmed. A
bankruptcy starts with the prem se that all of the property bel ongs
in the estate and under the managenent of the trustee. Property that
the debtor clains as exenpt is renoved from the bankruptcy estate.
The debtor keeps the exenpt property irrespective of what happens to
the rest of the estate,

The purpose of the Bankruptcy Code is to provide the neans for
a person to get free fromoverbeari ng debt he cannot handl e and start
afresh. Since it would be difficult to start anew if totally broke,
a debtor is given the opportunity to keep sone of the property in the
estate to begin a new life.

Property to the extent that it is classified as exenpt cannot be
taken and sold by the trustee. It can only be taken after the
bankruptcy or earlier (if the automatic stay is lifted) by a creditor
and only if the property had been pledged as collateral for a debt.
For exanpl e, assunme that George has a car that is worth $6,000. There
islienonit for $3,000. There is a state exenption of $1,000. The
trustee sells the car for $6,000. He mnmust pay the secured creditor
$3, 000 and give the debtor the $1,000 exenption. The trustee keeps
the renmai ning $2,000 for distribution anong the unsecured creditors.

1. FEDERAL EXEMPTI ONS
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A. VWHEN ELECTI ON TO USE FEDERAL EXEMPTI ONS | S MADE

The Bankruptcy Code provides a set of exenptions. These
exenptions are listed in a schedule following this chapter. When
Congress passed the Bankruptcy Code, it did not intend to overrule or
preenpt any state | aw regardi ng exenptions. To avoid that happening,
Congress has given each state the right to decide if its residents
can use the federal exenptions.

Only 15 states and the District of Colunbia have permtted their
citizens to using the federal exenptions instead of the state

exenptions. These 15 states are:

ARKANSAS CONNECTICUT DISTRICT OF COLUMBIA HAWAT I
MASSACHUSETTS MICHIGAN MINNESOTA NEW HAMPSHIRE
NEW JERSEY NEW MEXICO PENNSYLVANIA RHODE [ISLAND
TEXAS VERMONT WASHINGTON WISCONSIN

A citizen of any of the above jurisdictions has the option of using
the applicable state exenptions or the federal exenptions. The
exenption election is total. A person nust elect to use either all of
one set or the other. A person cannot use sone of the federal and
sone of the state exenptions.

In electing which set of exenptions to use, the debtor should
conpare the sets and use the one that is nost beneficial. Exanple:
The federal honestead exenption is $17,425; the W sconsin exenption
is $40,000. The Wsconsin state exenption is better. On the other
hand, the Virginia honmestead exenption is only $5,000.

The exenptions are placed in groups for ease of conparison. A
person shoul d conpare both state and federal exenptions and perhaps
those of selected other states. It mght be beneficial for a person

to nmove to another state and live there for three or nmore nonths
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before filing for bankruptcy. By choosing, the person can have that
state's exenptions or perhaps the federal exenptions, depending on
whi ch state the person chooses.

B. WHEN ELECTI ON TO USE FEDERAL EXEMPTI ON IS NOT MADE

If a person is not permtted to use the federal exenptions or
does not wish to do so, there are several exenptions avail abl e under
the general federal law for use with the state exenptions. These
particul ar non-bankruptcy exenptions cannot be taken if the debtor
elects to use the federal set of bankruptcy exenptions. No state can
prevent its citizens fromtaking these nonbankruptcy exenptions al ong
with the state exenptions.

These speci al exenptions do not derive fromthe bankruptcy code,
they derive from statutes throughout the United States Code. These
speci al nonbankruptcy exenptions follow the end of this chapter. When
maki ng an el ection between federal and state exenptions (in those
states permtting it), a person should not forget to conpare federal
bankruptcy and nonbankruptcy exenptions. It mght prove to be nore
advantageous to wuse the state exenptions wth the federa
nonbankr uptcy exenptions than the federal exenptions al one.

[11. STATE EXEMPTI ONS

Every state has its own list of property that a citizen may
claim as exenpt from attachnent. In a bankruptcy this Ilist of
exenptions determ nes what property a debtor is allowed to claimas
exenpt if federal exenptions are not used.

Following this chapter are the exenptions of the 50 states and

the District of Colunbia. A person contenplating a bankruptcy filing
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shoul d review the exenption schedule of his state of residence (or
the District of Colunbia if that is where the person resides) and the
nonbankruptcy exenptions schedule. If the person lives in a state
that permts its citizens to use the federal exenptions, he should
conpare the two schedul es.

The only way to conpare schedules is to enter in the values of
the property that will be clained as exenpt. Exanpl e: having a
$7, 500 honest ead exenption does not do nuch good if the person does
not have a honestead. Know ng that an exenption is avail able gives
a person the incentive to sell nonexenpt property and invest the
proceeds in exenpt property prior to filing bankruptcy.

A debtor shoul d sel ect and maxi m ze those exenptions that wl|
permt the nost noney or property to be kept after the bankruptcy. In
order to maximze the property to be kept, the debtor should el ect
the nost favorable set of exenptions (federal or state plus the
nonbankruptcy set) and attenpt to nmaximze the exenption by
increasing the debtor's equity in the property.

If a person's equity in exenpt property exceeds the anpunt of
t he exenption, the person should consider selling the property prior
to the bankruptcy and reinvesting the proceeds in exenpt property.
Then again, the debtor may nore quickly borrow agai nst the property
to reduce the equity and invest the borrowed funds in exenpt
property. Any equity in exenpt property may be | ost in a bankruptcy.
Exanpl e: A person has a honme with an equity of $10,000. The honest ead
exenption is $7,500. In a bankruptcy the overage will be lost. If the

person borrows $2,500 the house as collateral, the equity is reduced
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to the honestead [imt. The noney may then be used to buy a car, may
al so be exenpt. Wiile such planning is possible the debtor shoul d
consult with a bankruptcy attorney first to determne how such
actions are viewed in the bankruptcy court where the petition wll be
filed.

SUMMARY OF STATE EXEMPTIONS

ALABAMA
(ALL STATUTES REFER TO THE ALABANMA CODE)

GENERAL EXEMPTI ON
There is a $3,000 general exenption on any personal property by
Statute 6-10-6. In 1983, the Bankruptcy Court for Al abama in the case
IN RE MORRIS 30 B.R 392 denied the application of this exenption to
i nsurance proceeds. A married couple may double this exenption
anmount .

GOVERNMENT BENEFI TS
The foll ow ng governnent benefits are exenpt:

Aid to AFDC, aged, blind and disabled by statute 38-4-8.
Bl ack lung benefits (pneunoconi osis) by statute 25-5-179.
Conmpensation to victinms of crinmes by statute 15-23-15.
Prisoner of war benefits by statute 31-7-2.

Unenpl oynent conpensation by Statute 25-4-140.

Wor ker' s Conpensation benefits by Statute 25-5-86.

oukwhE

HOVESTEAD EXEMPTI ON
In Al abama Code statute 6-10-2, there is a $5,000 honestead
exenption on real property or a nobile hone. The property cannot
exceed 160 acres. A honestead declaration nust be recorded before any
sale of the property. A husband and wife filing for bankruptcy relief
may doubl e this exenption (each can take the full anount).

| NSURANCE

There are several exenptions for different types of insurance
proceeds in Al abama | aw

1. Annuity proceeds of $250.00 per nonth are exenpt by Statute

27-14- 32.

2. Benefits from fraternal societies are exenpt by Statute
27- 24- 27.

3. Benefits fromnutual aid associations are exenpt by Statute
27- 30- 25.

4. Disability benefits of $250 per nonth are exenpt by Statute
27-14- 31.

5. Life i nsurance proceeds when the debtor-beneficiary is the
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requi
31- 2-

10-7.

insured's spouse are exenpt by Statutes 6-10-8 and 27-

14- 29.

6. Life i nsurance proceeds when the debtor-beneficiary is the
insured's exenpt child by Statute 6-10-8.

7. Li fe i nsurance proceeds when the insurance policy prohibits

paynment of t he pr oceeds bei ng made to t he
debt or - beneficiary's creditors are exenpt by Statute
27-15- 26.

PERSONAL PROPERTY
Al abama has exenptions for the foll owm ng personal property:

Books by Statute 6-10-6.

Church pew by Statute 6-10-5.

Fam |y pictures and portraits by Statute 6-10-6.
Funeral plot by Statute 6-10-5.

Needed cl othing by Statute 6-10-6;

Property of a business partnership by Statute 10-8-72.

oukwhE

RETI REMENT BENEFI TS
The followng retirenment benefits are exenpt:

1. An anti-alienation provision in an ERI SA qualified pension
constitutes a restriction on transferability under Section
541(2) of the Bankruptcy Code the pension from the
bankruptcy estate of whether federal or state exenptions
are used by the debtor (Patterson vs. Shumate 112 S. C
2442) .

2. Judges are exenpt only to the extent of paynents being
received by Statute 12-18-10.

3. Law Enforcenent O ficers by Statute 36-21-77

4. State Enpl oyees by Statute 36-27-28.

5. Teachers by Statute 16-25-23.

6. | RA"s and other retirenent accounts by Statute 19-3-1.

TOOLS OF THE DEBTOR S TRADE
By Al abama |aw, arnms, uniforns, equipnment which the debtor is
red to keep as a nenber of the National Guard by statute
78.

WACES
There is an exenption of 75% of earned but unpai d wages under 6-
ALASKA
(ALL STATUTE REFERENCES ARE TO THE ALASKA STATUTES)
GENERAL EXEMPTI ON
None.

GOVERNMENT BENEFI TS
The followi ng governnent benefits are exenpt:
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By Statute 9.38.015:

(a) Conpensation to victins of crines.

(b) Al aska | ongevity bonus.

(c) Federally exenpt public benefits.

Unenpl oynent conpensation by Statute 23

Wor ker' s Conpensation benefits by Statute 9.38.015.
One-hal f of permanent fund benefits by Statute 43.23. 065.
CGeneral Relief by Statute 47.25. 395.

Aid to AFDC by Statute 47.35. 395.

Aid to the aged, blind and disabled by Statute 47.25.550.

HOVESTEAD EXEMPTI ON

By Al aska Code Statute 9.38.010, there is a $64,800 honestead

exenpti on.

If joint owners file for bankruptcy, the maxinum tota

exenption is $64, 800.

| NSURANCE

There are several exenptions for different types of insurance
proceeds by Al aska | aw.

1

2.
3.

Benefits from fraternal societies are exenpt by Statute
21. 84. 240.

Disability benefits by Statutes 9.38.015 and 9. 38. 020.

| nsurance proceeds for wongful death or personal injury to
the extent of exenpt wages by Statute 9.38.030.

Life i nsurance proceeds when the debtor-beneficiary is the
i nsured's spouse or dependent are exenpt, to the extent of
exenpt wages by Statute 9.38.030.

Life insurance or annuity contract with a value of $10, 000
by Statute 9.38.025.

Medi cal and hospital benefits by Statute 9.38.015.

PERSONAL PROPERTY

Al aska has exenptions for the follow ng personal property:

1

DNOOTA W

By Statute 9.39.015:

(a) Funeral plot and nedical aids

(b) Alaska fisheries permts for limted entry.

(c) Child support paynents and Liquor |icenses

By Statute 9.38.020:

(a) Books, famly pictures, portraits and heirloons of
$3, 450.

(b) Jewelry of $1,500.

(c) Motor vehicles with equity of $3,600

(d) Pets worth of $1, 200.

Recoveries for personal injuries and wongful death to the

extent of exenpt wages by Statute 9.38.030.

Alinmony to the extent of exenpt wages by Statute 9.38.030.

Recoveries for damaged property by Statute 9.38.015.

Busi ness partnership property by Statute 9.38. 100.

Bui l ding Materials by Statute 34.35.105.

Cash and liquid assets to $1,680 by Statute 9.38.030.
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RETI REMENT BENEFI TS
The followng retirenment benefits are exenpt:

1. An anti-alienation provision in an ERI SA qualified pension
constitutes a restriction on transferability under Section
541(2) of the Bankruptcy Code that excludes the pension
from the bankruptcy estate of whether or not federal or
state exenptions are used by the debtor (Patterson vs.
Shumate 112 S. Ct. 2442.)

ERI SA, | RA and Keogh benefits deposited nore than 120 days
before filing the bankruptcy relief by Statute 9.38.017.
Publ i c enpl oyees by Statute 9.38.015.

Teachers but only for benefits increasing by Statute
9. 38. 015.

O her pension plans but only for paynents being received to
the extent of exenpt wages by Statute 9.38.030.

N

o ko

TOOLS OF THE DEBTOR S TRADE
By Alaska law there is an exenption for books, tools and
i mpl enments used in the debtor's trade to $3,360 by Statute 9.38.020.

WACES
Weekly earnings of $420 are exenpt. |f the debtor is the sole
wage earner for the household it is $632.50 by Statutes 9.38.030 and
9. 38. 050.

ARIZONA
(ALL STATUTES REFER TO THE ARI ZONA REVI SED STATUTES)

GENERAL EXEMPTI ON
None.

GOVERNMENT BENEFI TS
The followi ng governnent benefits are exenpt:

1. Unenpl oynment conpensation by Statute 23-783;
2. Wl fare benefits by Statute 46-208;
3. Wor ker' s conpensation benefits by Statute 23-1068.

HOVESTEAD EXEMPTI ON
By Arizona Code Statute 33-1101, there is a $100, 000 honest ead
exenption. A married couple may not double this exenption. Honestead
decl aration nust be recorded Statute 33-1102.

| NSURANCE
There are several exenptions for different types of insurance
proceeds By Arizona | aw
1. Benefits from fraternal societies are exenpt by Statute
20- 881.
2. Life Insurance with a cash val ue of $2,000 per dependent of
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a total of $25,000 by Statute 20.1131.

Benefits fromgroup life insurance by Statute 20-1132.
Heal th, accident or disability benefits by Statute 33-1126.
Life 1insurance proceeds when the beneficiary is the
insured's spouse or child are exenpt by Statute 33-1126.
Life insurance with a cash value to $1,000 per dependent to
a total value of $25,000 by Statute 33.1126(A)(6). A
married couple nmay doubl e this anount.

PERSONAL PROPERTY

Arizona has exenptions for the foll om ng personal property:

1

Househol d goods, appliances, famly pictures, portraits and
heirlooms to $4,000 by Statute 33-1123. A narried couple
may doubl e this exenption

Enough food and fuel to last 6 nonths by Statute 33 1124.
A married couple may double this exenption

Bi bl e, bicycle, sewi ng machine, typewiter, funeral plot,
firearmto a total of $500 by Statute 33-1125. A married
coupl e may doubl e this exenption

Books to $250. Animals to $500. Musical instrunents to
$250. Medical aids. Cothing to $500. Books to $250. Al
are exenpt by Statute 33-1125. These exenptions may be
doubl ed by a married couple.

Mot or vehicles with equity to $1,500 (or $4,000, if
di sabl ed) by Statute 33-1125. A married couple may double
this exenption

In lieu of a honestead exenption (renters) there is an
exenption for a rent or security deposit to $1,000 or one
and a half tinmes the rent, whichever is less. Also a bank
deposit account with $150 is exenpt by Statute 33-1126. A
married couple nmay doubl e the exenptions.

Recoveries for sold and damaged property by Statute 33-
1126. A married couple may doubl e this exenption.

Mnor's child earnings are exenpt by Statute 33-1126.

Busi ness partnership property by Statute 29-225.

RETI REMENT BENEFI TS

The followng retirenment benefits are exenpt:

1

N

o kw

An anti-alienation provision in an ERI SA qualified pension
constitutes a restriction on transferability By Section
541(2) of the Bankruptcy Code that excludes the pension
fromthe bankruptcy estate whether or not federal or state
exenptions are used by the debtor (Patterson vs. Shumate
112 S. . 2442).

ERI SA for qualified deposits nmade nore than 120 days prior
to filing for bankruptcy relief by Statute 33-1126.
Firefighters by Statute 9-968.

Board of Regents by Statute 15-1628.

El ected officials by Statute 38-811

Police by Statute 9-931.



287

Public Safety personnel by Statute 38-850.
Rangers by Statute 41-955.

State enpl oyees by Statute 38-26. 2.

0. IRA's by In Re Herrscher 121 BR 29 (D. Ariz. 1990)

HoOoN

TOOLS OF THE DEBTOR S TRADE
By Arizona law the follow ng property used in the debtor's trade
or business is exenpt:

1. By Statute 33-1130;
(a) Books, tools and inplenments (not including vehicle) in
the debtor's trade to $2, 500.
(b) Farmequi pnent and aninmals to $2,500. A nmarried coupl e
may doubl e this exenption
2. Arms, unifornms and equi pnent that a debtor is required to
keep by Statute 33-1130.
3. Teaching aids for a teacher in Statute 33-1127.

WACES
There is an exenption of 75% of earned but unpaid wages or
pensi on benefits by Statute 33-1131.

ARKANSAS
(ALL STATUTES REFER TO THE ARKANSAS CODE ANNOTATED)

GENERAL EXEMPTI ONS
By the Arkansas Constitution, Sections 9-1 and 9-2, there is a
general exenption equal to $200 for a single person and of $500 for
a married person or head- of - househol d.

GOVERNMENT BENEFI TS
The follow ng governnent benefits are exenpt:

Unenpl oynent conpensation by Statute 11-10-109.

Wor ker' s conpensation by Statute 11-9-110.

Victim s conpensation by Statute 16-90-716.

Assistance By AFDC or to the aged, blind, disabled by
Statute 2076-430.

PwhE

HOVESTEAD

By the Arkansas Constitution, Sections 9-3, 9-4 and 9-5, and
Statute 16-66-210 there is a honestead exenption for a head-of-
househol d. The anobunt of the exenption depends on the size of the
honest ead. For a honestead no greater than Ysacre in a city, town or
village or 80 acres el sewhere the entire honestead is exenpt. If the
honestead is nore than %2 acre but less than 1 acre in a city, town or
village, or between 80 to 160 acres elsewhere the exenption is
$2,500. Above 1 acre in a city, town or village or nore than 160
acres elsewhere there is no exenption. A married couple may not
doubl e a honest ead exenpti on.

For a single person the honestead exenption is $800 and for a
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marri ed person, not a head-of-household, the exenption is $1, 250 by
Statute 16-66-218.

| NSURANCE
There are exenptions for the follow ng insurance benefits by
Ar kansas | aw

1. Cash value of life, health, accident or disability is
exenpt by Statute 16-66-209. Limted to $500 under In Re
Holt 97 BR 997 (W D. ARK 1998)

2. An annuity contract and benefits are exenpt by Statute
23-79-134.

3. Disability benefits by Statute 23-79-133.

4. Goup life insurance by Statute 23-79-132.

5. Life insurance benefits if the policy prohibits paynent to
the beneficiary's creditors by Statute 23-79-131.

6. Life insurance benefits when the beneficiary is not the
insured by Statute 23-72-114.

7. Benefits from fraternal societies are exenpt by Statute
23-74-119.

8. Stipulated insurance premuns are exenpt by Statute
23-71-112.

9. Benefits from nutual assessnment policies are exenpt by

Statute 23-72-114.

PERSONAL PROPERTY
The foll owm ng personal property is exenpt by Arkansas |aw

1. Clothing is exenpt by the Arkansas Constitution, Sections
9-1 and 9-2.

2. Funeral plot of 5 acres in place of a single or married
person's honmestead exenption is exenpt by Statutes
16- 66- 207 and 6-66-218.

3. A nmotor vehicle is exenpt to $1,200 by Statute 16-66-218.

4. Weddi ng bands and any di anond that does not exceed % car at
are exenpt by Statute 16-66-218.

5. Busi ness property of a partnership by Statute 4-42-502.

RETI REMENT BENEFI TS
The follow ng retirenent plans are exenpt by Arkansas |aw

1. An anti-alienation provision in an ERI SA qualified pension
constitutes a restriction on transferability By Section
541(2) of the Bankruptcy Code that excludes the pension
fromthe bankruptcy estate whether or not federal or state
exenptions are used by the debtor (Patterson vs. Shumate
112 S. . 2442).

ERI SA qualified benefits by Statute 16-66-220

| RA of $20, 000 provided the deposits were nade over 1 year
prior to the bankruptcy filing by Statue 16-66-218
Firefighters are exenpt by Statute 24-10-616.

Police are exenpt by Statute 24-10-616.

A



289

School enpl oyees are exenpt by Statute 24-7-715.

State police are exenpt by Statute 24-6-223.

Di sabl ed police are exenpt by Statute 24-11-417.

Di sabled firefighters are exenpt by Statute 24 11-814.

©CoNOo

TOOLS OF TRADE
By Statute 16-66-218, Arkansas grants an exenption for
i npl enents, books and tools of trade of a debtor to $750.

WACES
By Statute 16-66-208, there is an exenption for the debtor's
earned but unpai d wages due for 60 days or nore.

CALIFORNIA
SCHEDULE ONE
California has two separate schedul es of exenptions. The debtor
must elect to use just one. There is no mx and match. Al |

reference is to the California Code of GCvil Procedure (C.C P.)

GENERAL EXEMPTI ON
None.

GOVERNMENT BENEFI TS
The foll ow ng governnent benefits are exenpt:

1. Aid to blind, aged, disabled and AFDC is exenpt by C. C. P
Section 704.170.

2. Student aid is exenpt by C. C. P. Section 704.190.

3. Rel ocation benefits are exenpt by C. C. P. Section 704.180.

4. Unenpl oynent benefits are exenpt by C C P./ Section
704. 120.

5. Union benefits from |abor dispute by C C P. Section
704. 120.

6.

Wor ker's conpensation by C. C P. Section 704. 160.

HOVESTEAD EXEMPTI ON
By C.C.P. Sections 704.710 and 704.730, there is a honestead
exenption of:

$50, 000 if single and not disabl ed.

$75,000 if married couple filing jointly ($37,500 each).
$150,000 if the debtor is 65 or older or nentally or
physi cal |y di sabl ed.

$150,000 if 55 or older, single and earning |less than
$15,000 or married and earning less than $20,000 and
creditors wish to take the debtor's hone.

P whe

The debtor must live on the property when the bankruptcy
petition is filed. The proceeds from a sale are exenpt for six
mont hs after received by C C. P. 704.720. A honestead exenption nmay
be filed in C. C P. 704.920.
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| NSURANCE

There are several exenptions for different types of insurance
proceeds by California | aw

1

o 0 kob

By Statute C.C. P. 704.100:

a. Unmatured life insurance policies but not their |oan
val ue

b. Life insurance benefits needed for support.

C. Unmatured |ife insurance policy to $8, 000 cash val ue.

A married couple may double this exenption
Fraternal unenpl oynent benefits by C C. P. 701. 170.
Disability or health benefits by C C P. 704.130.
Homeowner' s i nsurance proceeds for six nonths after receipt
by C.C.P. 704.720.
Life insurance proceeds if the policy precludes paynent to
creditors by Insurance Code Sections 10170 and 10171
Fidelity bonds are exenpt by Labor Code Section 404.

PERSONAL PROPERTY

California has exenptions for the foll om ng personal property:

1

No g A Wb

Busi ness and professional |icenses are exenpt by C C P.
695. 060 except liquor licenses by C C P. 704.920.

Mot or vehicles are exenpt to $2,300 by C C P. 704.010.
Appl i ances, househol d goods, clothing and food as needed
are exenpt by C. C P. 704.020.

Building materials to repair debtor's home are exenpt to
$2,425 by C. C. P. 704.030.

Jewelry and heirloons and art are exenpt to $5,000 by
C.C. P. 704.040.

Medi cal aids are exenpt by C C P. 704.050.

Social Security bank deposits to $2,000 are exenpt by
C.C.P. 704.080. $3,650 for husband and wi fe.

Proceeds fromexenpt property are exenpt by C C P. 704.080.
Trust funds for inmates to $1,000 by C C. P. 704.080.
Personal injury causes of action and personal injury
recoveri es needed for support are exenpt by C C P. 704. 140.
Funeral Plots are exenpt by C C P. 704. 200.

Wongful death causes of action and wongful death
recoveri es needed for support are exenpt by C C P. 705. 150.
Busi ness partnership property by Corporation Code 15025.

RETI REMENT BENEFI TS

The followng retirenment benefits are exenpt:

1

An anti-alienation provision in an ERI SA qualified pension
constitutes a restriction on transferability by Section
541(2) of the Bankruptcy Code that excludes the pension
fromthe bankruptcy estate whether or not federal or state
exenptions are used by the debtor (Patterson vs. Shumate
112 S. . 2442).

Private pension plans including | RA's and Keogh are exenpt
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to the extent tax-deferred by C C P. 704.115.
3. Publ i c enpl oyees pensions by Governnent Code 21201.
4. Public retirenment benefits by C. C. P. 704.110.

TOOLS OF THE DEBTOR S TRADE
Under California law, tools, inplenents, materials, etc. except
a nmotor vehicle) are exenpt to $6,075. |f spouse in the sane
busi ness, the exenption is $12,150 in C. C P. 704. 060.

WACES
The foll owm ng wages are exenpt by California | aw

1. Publ i c enpl oyees vacation benefits by C. C P. 704.113.
2. 75% of the wages paid within 30 days of the bankruptcy
filing by CC P. 704.070.

CALIFORNIA

SCHEDULE TWO
California has two separate schedul es of exenptions. The debtor
must elect to use just one. There is no mx and match. There is no
doubling for married couples under this schedul e.

GENERAL EXEMPTI ON
$800 and the unused portion of the $17,425 honestead exenption
by C.C. P. 703.140(b)(5).

GOVERNMENT BENEFI TS
The foll ow ng governnent benefits are exenpt:

Publ i c assistance by C.C.P. 703.140(b)(11)(A).

Soci al Security benefits by C. C. P. 703.140(b)(10)(A).
Unenpl oynment conpensation by C C P. 703.140(b) (10) (A).
Veteran's benefits by C. C P. 703.140(b)(10)(B)

Victims crinme conpensation by C.C. P. 703.140(b)(11)(A).

howheE

HOVESTEAD EXEMPTI ON
By this schedule, the homestead exenption is $17,425 and any
unused portion can be applied to any other property by C CP.
703. 140(b) (1).

| NSURANCE
There are several exenptions for different types of insurance
proceeds under California | aw

1. Disability or health benefits by C. C P. 703.140(b)(10) (0O

2. Life insurance benefits needed for famly support by C C P
703. 140(b) (11) (O .

3. Unmatured life insurance policy to $8,000 cash val ue by
C.C.P. 703.140(b)(8).

4. Unmatured |ife insurance policy other than credit by C C P

703. 140(b) (7).
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PERSONAL PROPERTY
California has exenptions for the foll owm ng personal property:

1. $450 is exenpted for each of the follow ng: aninmals, crops,
appl i ances, furnishings, household goods, books, nusi cal
instrunments and clothing by C. C. P. 703. 140(B)(3).

2. Funeral plots are exenpt of $15,000 in lieu of a homestead
by C.C. P. 703140(b)(1).

3. Medi cal aids are exenpt by C. C P. 703.140(b)(9).

4. Jewelry is exenpt to $1,150 by C. C. P. 703.140(b) (4).

5. Motor vehicle is exenpt to $2,725 by C. C. P. 703. 140(b)(2).

6. Personal injury recoveries, not including pain and

suffering o pecuniary |oss, are exenpt to $15,000 by CC P
703.140(b) (11) (D, E)

7. Wongful death recoveries needed for support are exenpt by
C.C.P. 703.140(b)(11)(B)

8. Child and spousal support needed for support by C C P
703. 140(b) (10) (D).

RETI REMENT BENEFI TS

ERI SA benefits needed for support are exenmpt by CCP
703. 140(b) (10) (E). An anti-alienation provision in an ERISA
qualified pension constitutes a restriction on transferability by
Section 541(2) of the Bankruptcy Code that excludes the pension from
t he bankruptcy estate regardl ess of whether or not federal or state
exenptions are used by the debtor (Patterson vs. Shumate 112 S. C.
2442) .

TOOLS OF THE DEBTOR S TRADE
Under California law, tools, instrunents, books of trade are
exenpt by $1,750 by C. C.P. 703.140(b)(6).

WAGES
None.
COLORADO

(ALL STATUTES REFER TO THE COLORADO REVI SED STATUTES)

GENERAL EXEMPTI ON
None.

GOVERNMENT BENEFI TS
The foll ow ng governnent benefits are exenpt:

Aid to blind, aged, disabled, AFDC by Statute 26-2-131.
Unenpl oynent conpensation by Statute 8-80-103.

Veteran's benefits by Statute 13-54-102.

Victims crinme conpensation by Statutes 13-54-102 and
24-4.1-114.

Wor ker' s conpensation by Statute 8-52-107.

o kohRE

HOVESTEAD EXEMPTI ON
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There is a honestead exenption for real property occupied by the
debtor of $45,000 by Statute 38-41-201. If a house trailer or coach
is used as a residence it is exenpt to $3,000, if a nobile honme to
$6, 000 by Statute 13-54-102. Sale proceeds are exenpt for one year
by Statute 38-41-207. Husband and Wfe may doubl e the exenption In Re
Pastrana 216 BR 948.

| NSURANCE
There are several exenptions for different types of insurance
proceeds by Col orado | aw

1. Disability benefits to $200 per nonth by Statute 10-8-114.
If received in a lunp sum the entire anount is exenpt.

2. Fraternal society benefits are exenpt by Statute 10-14-122.

3. Proceeds from group i nsurance by Statute 10-7-205.

4 Honeowner's insurance proceeds to honmestead exenption
anount are exenpt for one year after receipt by Statute 38-

41- 209.
5. Life insurance worth to $25,000 by Statute 13-54-102.
6. Life insurance proceeds if the policy prohibits paynent to

creditors by Statute 10-7-106.

PERSONAL PROPERTY
Col orado has exenptions for the foll ow ng personal property:"

1. By Statute 13-54-102:

a. Burial plot and nedical aids

b. Clothing to $1, 500.

C. Food and fuel to $600.

d. Househol d Goods to $3, 000

e. Jewelry to $1, 000.

f. Mot or vehicle needed for work to $3,000 increasing to
$6,000 if debtor diabled, over 65 or if used by a
dependent .

Personal injury recoveries.
Books and pictures to $1, 500.

Recoveries for damage to exenpt property.
Security deposits.
2. Property of a business partnership by Statute 7-60-125.

TTre

RETI REMENT BENEFI TS
The followng retirenment benefits are exenpt:

1. An anti-alienation provision in an ERI SA qualified pension
constitutes a restriction on transferability by Section
541(2) of the Bankruptcy Code that excludes the pension
fromthe bankruptcy estate whether or not federal or state
exenptions are used by the debtor (Patterson vs. Shumate
112 S. . 2442).

ERI SA-qual ified benefits and | RA's by 13-54-104.
Firefighters by Statutes 31-30-412 and 31- 30-518.

Police officers by Statutes 31-30-313 and 31-30-616.

W
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5.
6.

Publ i c enpl oyees by Statute 24-51-212.
Teachers by Statute 24-65-120.

TOOLS OF THE DEBTOR S TRADE

By Colorado law the followng property used in the debtor's
trade and business is exenpt:

1
2.
3.

4.

Horses and mules and equipnent to $2,000 by Statute
13- 54-102.

The library of a business professional to $1,500 by Statute
13- 54-102.

Li vestock and poultry to a farmer to $3,000 by Statute
13- 54-102.

Tools and instruments to $1,500 by Statute 13-54-102.

WAGES

By Statute 13-54-104, 75% of the earned but unpaid wages and
pensi on benefits are exenpt.

CONNECTICUT

(ALL STATUTES REFER TO THE CONNECTI CUT GENERAL STATUTES)

GENERAL EXEMPTI ON

$1, 000 of any property by Statute 52-352(b)(r).

GOVERNMVENT BENEFI TS

The follow ng governnent benefits are exenpt:

ONO Ok R

Real

Aid to aged, blind and di sabl ed by Statute 52-352b.
Aid to AFDC by Statute 52-352b.

Conpensation to victins of crimes by Statute 52-352b and
54-213.

Social Security by Statute 52-352b.

Unenpl oynent conpensation by Statutes 31-272 and

52- 352b.

Wor ker' s conpensation benefits by Statute 52-352b.
Veteran's benefits by Statute 52-352b.

Wages from earnings incentive prograns by Statute 52-
352b.

HOVESTEAD EXEMPTI ON
Property including nobile home or manufactured honme to

$75,000 by Statute 52-352(b)(t). Husband and Wfe nay doubl e.

| NSURANCE

There are several exenptions for different types of insurance
proceeds by Connecticut |aw

1

2.

Benefits fromfraternal societies are exenpt by Statute 38-
229.
Health and disability benefits by Statute 52-352b.
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ook w

| nsurance proceeds when the policy forbids paynent to
creditors by Statute 38-162.

Li fe insurance proceeds and cash value by Statute 38-161
No-fault insurance benefits by Statute 38-336.

Unmatured life insurance |oan value up to $4, 000 by
Statute 52-352(b)(s).

PERSONAL PROPERTY

Connecti cut has exenptions for the follow ng personal property
by Statute 52-352b:

[ —

CooNoUThwhE

Appl i ances and househol d goods as needed.
Resi dential security deposits.

Funeral plot.

Food and nedi cal aids as needed.

Mot or vehicle to $1, 500.

Recoveries for damaged exenpt property.
Weddi ng and engagenent rings.

Alinony to the extent of exenpt wages.
Chil d support paynents.

Busi ness partnership property.

RETI REMENT BENEFI TS

The followng retirenment benefits are exenpt:

1

An anti-alienation provision in an ERI SA qualified pension
constitutes a restriction on transferability by Section
541(2) of the Bankruptcy Code that excludes the pension
fromthe bankruptcy estate whether or not federal or state
exenptions are used by the debtor (Patterson vs. Shumate
112 S. . 2442).

ERI SA benefits and IRA's only to paynents being received
and to the extent wages are exenpt by Statute 52-352b.
State enpl oyees by Statutes 5-171 and 5-192W

Teachers by Statute 10-183q.

TOOLS OF THE DEBTOR S TRADE

By Connecticut law the follow ng property used in the debtor's
trade and busi ness are exenpt by Statute 52-352b:

1

2.

Books, tools and inplenents used in the debtor's trade as
needed.
Arms, mlitary equi pnent, unifornms of mlitary personnel.

WAGES

By Statute 52-36la, 75% of the earned but unpaid wages and
pensi on benefits are exenpt.

DELAWARE

(ALL REFERENCES ARE TO THE DELAWARE CODE)
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GENERAL EXEMPTI ON
There is a $500 exenption for use by a head of a household on
any personal property except tools of trade by Statute 10-4903.

GOVERNMENT BENEFI TS
The foll ow ng governnent benefits are exenpt:

Aid to blind by Statute 31-2309.

Aid to AFDC, aged and di sabled by Statute 31-513.

CGeneral assistance benefits are exenpt by Statute 31-513.
Unenpl oynent conpensation by Statute 19-3374.

Wor ker' s conpensation benefits by Statute 19-2355.

howhE

HOVESTEAD EXEMPTI ON
By Delaware law, there is no honestead exenption. Yet the
bankruptcy court (In re Hovatter 25 B.R 123, and Citizen's Bank Inc.
vs. Astrin 44 Del 451) permts a married debtor to exenpt his half
interest in tenancy-by-the-entireties property (joint tenancy
property with the debtor's spouse) unless the debts of both spouses
are sought to be discharged.

| NSURANCE
There are several exenptions for different types of insurance
proceeds by Del aware | aw.

1. Benefits from fraternal societies are exenpt by Statute
18-6118.

2. Health and disability benefits by Statute 18-2726.

3. Life i nsurance proceeds and cash value by Statute 18-2725.

4. Goup life insurance proceeds and policy are exenpt by
Statute 18-2728.

5. Annuity proceeds to $350 per nonth are exenpt by Statute
18- 2728.

6. | nsurance proceeds when the policy forbids paynent to

creditors by Statute 18-2729.

PERSONAL PROPERTY
Del awar e has exenptions for the follow ng personal property:

1. By Statute 10-4902:

Bi bl e, books, famly pictures and portraits.

Clothing and jewelry as needed.

Funeral plot.

Church pew or other seat in place of worship.

Pi ano or organ and sew ng machi ne.

2. $5 000 in personal property for single person $10, 000 for
a married couple by Statute 10-4914.

3. Busi ness partnership property by Statute 6-1525.

©oooTp

RETI REMENT BENEFI TS
The follow ng retirenment benefits are exenpt:
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1. An anti-alienation provision in an ERI SA qualified pension
constitutes a restriction on transferability by Section
541(2) of the Bankruptcy Code that excludes the pension
fromthe bankruptcy estate whether or not federal or state
exenptions are used by the debtor (Patterson vs. Shumate
112 S. . 2442).

Kent County enpl oyees by Statute 9-4316.

State enpl oyees by Statute 29-5503.

Vol unteer firefighters by Statute 16-6653.

Police officers by Statute 11-8803.

IRA's by In re Yuhas 104 F. 3d. 612

oukwn

TOOLS OF THE DEBTOR S TRADE
By Statute 10-4902, books, tools and inplenents used in the

debtor's trade are exenpt to $75 in New Castle and Sussex Counties
and $50 in Kent County.

WACES
By Statute 10-4913, 85% of earned but unpaid wages are exenpt.

DISTRICT OF COLUMBIA

(ALL STATUTES REFER TO THE DI STRI CT OF COLUMBI A CODE)

GENERAL EXEMPTI ON

$850 of any property and up to $8,075 of unused honestaed
exenption under Statute 15-501(a)(3).

GOVERNMENT BENEFI TS
The foll ow ng governnent benefits are exenpt:

Aid to blind, AFDC, aged and disabled by Statute 3-215.1
Ceneral assistance benefits are exenpt by Statute 3-215.1
Crinme victinm s conpensation by Statute 3-215.1

Unenpl oynent conpensation by Statute 46-119.

Wor ker' s conpensation benefits by Statute 36-317.

howheE

HOVESTEAD EXEMPTI ON
Under Statute 15-5-1(a)(14) any property used as a residence or
coop that the debtor or dependent uses as a residence is exenpt. In
Warman vs. Strawberry 587 F. Supp. 109 1983, Travis vs. Benson 1976,
400 A 2d 506 and Estate of Wall 440 F.2d.215 the court ruled that a
debtor's half-interest in a tenancy-by-the-entireties (joint tenancy

with a spouse) is exenpt unless both spouses are seeking to discharge
their debts.

| NSURANCE
There are several exenptions for different types of insurance
proceeds by District of Colunbia | aw

1. Benefits from fraternal societies are exenpt by Statute
35-1211.
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Disability benefits by Statutes 35-552.

Li fe insurance proceeds and cash value by Statute 35-521. 4.
| nsurance proceeds to $200 per nonth are exenpt for a
maxi mum of two nonths for head of household, $60 for
everyone el se by Statute 15-503.

Goup life insurance proceeds and policy are exenpt by
Statute 35-523.

| nsurance proceeds when the policy forbids paynent to
creditors by Statute 35-525.

Uni nsured notorist benefits under statute 31-2408-01.

PERSONAL PROPERTY

District of Colunbia has exenptions for the follow ng personal

property:
1

N

o ko

By Statute 15-501:

a. Househol d furniture and appliances to $425 for each
itemup to a total of $8, 625.

Clothing to $300.

Books to $400.

Fam |y pictures and portraits.

Food and fuel for three nonths.

: Mot or vehicle to $2,575

Hol dings in cooperative associations to $50 by Statute
29-1128.

Busi ness partnership property by Statute 41-124.

Funeral plot by Statute 27-111.

Payment for |oss of debtor or person on whom the debtor
depended.

H gher education or tuition savings account by Stat 47-4510

TPanoT

RETI REMENT BENEFI TS

The follow ng retirenment benefits are exenpt:

1
2.
3

Judges by Statute 11-1570.

Public school teachers by Statutes 31-1217 and 31-1238.
An anti-alienation provision in an ERI SA qualified pension
constitutes a restriction on transferability by Section
541(2) of the Bankruptcy Code that excludes the pension
fromthe bankruptcy estate whether or not federal or state
exenptions are used by the debtor (Patterson vs. Shumate
112 S. . 2442).

| RA's, Keoghs and ERI SA pl ans under statute 15-501(a)(9)

TOOLS OF THE DEBTOR S TRADE

By District of Colunbia |aw the foll owi ng property used in the
debtor's trade or business is exenpt:

1

By Statute 15-501:

a. Furniture, library and tools of professional person
and artist to $300 are exenpt.

b. Tool s of trade or business to $1, 625.
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C. Mechanic’s tools to $200.
2. Seal s and docunents of public notary by Statute 1-806.

WACES
By Statute 16-572, 75% of the earned but unpaid wages or pension
benefits are exenpt. By Statute 15-502, non-wage earnings to $200 per
nonth are exenpt for head-of-household and $60 per nonth for non-
head- of - househol d.

FLORIDA
(ALL STATUTES REFER TO THE FLORI DA STATUTES)

GENERAL EXEMPTI ON
None.

GOVERNVENT BENEFI TS
The foll owi ng governnent benefits are exenpt:
1 CGeneral assistance by Statute 222.201.
2. Conpensation to victins of crinmes by Statute 960. 14.
3. Social Security by Statute 222.201.
4 Unenpl oynment conpensation by Statutes 222.201 and 443. 051.
5 Wor ker' s conpensation benefits by Statute 440. 22.
6 Veteran's benefits by Statutes 222.201 and 744. 626.

HOVESTEAD EXEMPTI ON

Under Statute 222.-05 and the Florida Constitution Article X
Section 4, there is an unlimted honestead exenption for % acre in a
muni ci pality of 160 acres el sewhere, includes nobile or nodul ar hone.
The Bankruptcy Court in the cases In Re Blum 39 B.R 897 and In Re
Hohl er 19 B.$. 308 1987 have ruled that a debtor's half-interest in
a tenancy-by-the-entireties (joint tenancy with a spouse) is exenpt
unl ess both spouses are seeking to discharge their debts or the debt
is ajoint obligation. Homestead Declaration may be filed by Statute
222.01. Husband and Wfe may doubl e the exnmeption anount.

| NSURANCE
There are several exenptions for different types of insurance
proceeds by Florida | aw

1. Benefits from fraternal societies are exenpt if received
before Cctober 1, 1996 by Statute 632.619.

2. Disability or illness benefits by Statutes 222.18.

3. Proceeds fromannuity contracts by Statute 222.14.

4. Death benefits if paid to a specific beneficiary not an
estate by Statute 222. 13.

5. Li fe i nsurance proceeds cash value by Statute 222. 14.

PERSONAL PROPERTY
Florida has a $1,000 exenption for personal property. A narried
coupl e may double this exenption by the Florida Constitution Section
10- 4. In addition, Florida has exenptions for the follow ng
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property:

PwONE

Al i nony needed for support by Statute 222.201.
Child support paynents by Statute 222.201.

Busi ness partnership property by Statute 620. 68.
Mot or vehicle to $1,000 by Statute 222.5.

RETI REMENT BENEFI TS

The followng retirenment benefits are exenpt:

1

N

©CoONO O AW

An anti-alienation provision in an ERI SA qualified pension
constitutes a restriction on transferability by Section
541(2) of the Bankruptcy Code that excludes the pension
fromthe bankruptcy estate whether or not federal or state
exenptions are used by the debtor (Patterson vs. Shumate
112 S. . 2442).

| RA's, Keoghs, SEP's and private pensions needed for
support by Statute 222.11.

ERI SA benefits are exenpt by Statute 222.21.

State enpl oyees by Statute 121. 131.

Teachers by Statute 238.15.

Police officers by Statute 185. 25.

H ghway patrol officers by Statute 321.22.

Firefighters by Statute 175.241.

County officers and enpl oyees by Statute 122. 15.

TOOLS OF THE DEBTOR S TRADE

By Florida |aw there is no exenption for property used in the
debtor's trade or business.

WAGES

By Statute 222.11, the earned but unpai d wages and paid wages in
bank account for head-of-household are exenpt up to $500 per week.

GEORGIA

(ALL STATUTORY REFERENCES ARE TO THE GEORG A CODE)

GENERAL EXEMPTI ON

By Statute 4-13-100, there is a general exenption of $600 pl us
t he unused honestaed exenption up to $5, 000.

GOVERNMVENT BENEFI TS

The follow ng governnent benefits are exenpt:

1

By Statute 44-13-100:

a. Publ i ¢ assi st ance.

b. Soci al Security benefits.

C. Unenpl oynent conpensati on.

d. Veteran's benefits.

e. Victims crime conpensation.

A d age assistance by Statute 49-4-35.
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Assi stance to the blind by Statute 49-4-58.
Assi stance to the disabled by Statute 49-4-84.
Wor ker' s conpensation by Statute 34-9-84.

HOVESTEAD EXEMPTI ON

The honest ead exenption is $10, 000, and any unused portion can
be applied to any other property by Statute 44-13-100. Husband and
w fe may doubl e the exenption anount.

| NSURANCE

There are several exenptions for different types of insurance
proceeds by Georgia | aw

1

o ko

Disability or health benefits to $250 per nonth by Statute
33-29-15.

Benefits fromannuity by Statute 33-28-7.

G oup i nsurance benefits by Statute 33-30-10.

Fidelity bonds are exenpt by Statute 33-15-20.

I ndustrial |ife insurance policy owned by soneone on whom
the debtor relied for support by Statute 33-26-5.

Life insurance benefits if beneficiary is not the insured
by Statute 33-25-11.

Life insurance benefits if policy owned by sonmeone who
relied on the debtor or on whom the debtor relied for
support by Statute 33-26-5.

Unmatured |life insurance dividends, interest or cash val ue
to $2,000 by Statute 44-13-100.

Unmatured life insurance policy by Statute 44-13-100.

PERSONAL PROPERTY

Ceorgi a has exenptions for the foll om ng personal property that
can be clained by a debtor by Statute 44-13-100:

1

CONe® Ghwh

$300 is exenpted for each of the follow ng: aninmals, crops,
appl i ances, furnishings, household goods, books, nusical
instruments and clothing for a total of $5, 000.

Funeral plots in lieu of a honestead.

Medi cal aids are exenpt by Statute.

Jewelry is exenpt to $500.

Mot or vehicle is exenpt to $3,500. Husband and wife nmay
doubl e the exenption anount.

Personal injury recoveries are exenpt to $10, 000.

W ongful death recoveries needed for support are exenpt.
Lost future earnings needed for support are exenpt.

Chil d and spousal support needed for support.

RETI REMENT BENEFI TS

The follow ng retirenment benefits are exenpt:

1

An anti-alienation provision in an ERI SA qualified pension
constitutes a restriction on transferability by Section
541(2) of the Bankruptcy Code that excludes the pension
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fromthe bankruptcy estate whether or not federal or state
exenptions are used by the debtor (Patterson vs. Shumate
112 S. . 2442).

ERI SA benefits by Statute 18-4-22.1.

O her pension benefits needed for support by Statute 18-
4-22.

| RA's by Statute 18-4-22.

Publ i c enpl oyees by Statute 47-2-332.

A

TOOLS OF THE DEBTOR S TRADE
By CGeorgia law, tools, instrunents, books of trade are exenpt to
$500 by Statute 44-13-100.

WACES
By Statutes 18-4-20 and 18-4-21, 75% of earned but unpai d wages
are exenpt.
HAWAILI
(ALL STATUTES REFER TO THE HAWAI | REVI SED STATUTES)

GENERAL EXEMPTI ON
None.

GOVERNMENT BENEFI TS
The foll ow ng governnent benefits are exenpt:

1. Public assistance for work done in hone or workshop by
Statute 20-346- 33.
2. Unenpl oyment work relief funds of $60 per nonth are exenpt

by Statute 36-653-4.
3. Unenpl oynment conpensation by Statute 21-383-163.
4. Wor ker' s conpensation benefits by Statute 21-386-57.

HOVESTEAD EXEMPTI ON

By Statutes 36-651-91 and 36-651-92, there is a honestead
exenption of $30,000 to head-of - househol d or debtor over 65 years of
age. For all debtors, the exenption is $20,000. The proceeds from
a sale are exenpt for six nonths. In the cases of In Hi nchee vs.
Security Bank 624 P.2d 821 and Sewada vs. Endo 1977, P.2d 1291, the
courts have ruled that a debtor's half-interest in a tenancy-by-the-
entireties (joint tenancy with a spouse) is exenpt unless both
spouses are seeking to discharge their debts.

| NSURANCE
There are several exenptions for different types of insurance
proceeds by Hawaii | aw

1. Benefits of fraternal societies are exenpt by Statute
24-431: 10- 232.

2. Health and disability benefits by Statute 24-431:10-231.

3. | nsurance proceeds when the policy forbids paynent to
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creditors by Statute 24-431:10-D 112.

4. Life insurance policy on spouse or child by Statute
24-431: 10- 234.

5. Goup life insurance proceeds by Statute 24-431:10-233.

6. Benefits fromannuity contract if debtor is the insured's
spouse, parent or child by Statute 24-431:10-232.

PERSONAL PROPERTY
Hawai i has exenptions for the follow ng personal property:

1. By Statute 36-651-121:

a. Appl i ances and househol d goods as needed.
b. Books.
C. Funeral plot.
d. C ot hi ng.
e. Mot or vehicle to $2,575.
f. Recoveries for damaged exenpt property for six
nmont hs.
g. Jewel ry up to $1, 000.
2. Down paynent for hone in a state project by Statute
20- 359- 104.

3. Busi ness partnership property by Statute 23-425-125.

RETI REMENT BENEFI TS
The followng retirenment benefits are exenpt:

1. An anti-alienation provision in an ERI SA qualified pension
constitutes a restriction on transferability by Section
541(2) of the Bankruptcy Code that excludes the pension
fromthe bankruptcy estate whether or not federal or state
exenptions are used by the debtor (Patterson vs. Shumate
112 S. . 2442).

2. ERI SA benefits deposited over three years before the
bankruptcy filing are exenpt by Statute 36-651-124.

3. Firefighters' plans by Statute 7-88-169.

4. Police officers' plans by Statute 7-88-169.

5. Publ i c enpl oyee plans by Statutes 7-88-91 and 36-653- 3.

TOOLS OF THE DEBTOR S TRADE
By Hawaiian |aw, books, tools and inplements used in the
debtor's trade are exenpt as needed by Statute 36-651-121.

WACES
By Statutes 36-651-121 and 36-652-1, earned but unpaid wages
within 31 days of the bankruptcy filing are exenpt. Unpai d wages
ol der than 31 days are exenpt as follows: 95%of the first $100, 90%
of the second $100 and 80% thereafter. Also prisoners' wages are
exenpt by Statute 20-353-22.

1DAHO

(ALL REFERENCES ARE TO THE | DAHO CODE)
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GENERAL EXEMPTI ON

$800 in any tangi bl e personal property by Statute 11-605(10

GOVERNMVENT BENEFI TS

The follow ng governnent benefits are exenpt:

1

By Statute 11-603:

a. Soci al Security benefits.
b. Unenpl oynent benefits.

C. Veteran's benefits.

By Statute 56-223:

a. a d age assi stance.

b. Assi stance to the blind.

C. Assi stance to the disabl ed.

d. Assi st ance under AFDC.
Wor ker's conpensation by Statute 72-802.
Victims crime conpensation by Statute 72-1020.

HOVESTEAD EXEMPTI ON

By Statute 55-1003, the honestead exenption is $50,000. Sale
proceeds are exenpt for six nonths. Honestead Declaration nust be
recorded for property not occupied by Statute 55-1004.

| NSURANCE

There are several exenptions for different types of insurance
proceeds by Idaho | aw

o Ok whe

10.

Medi cal or hospital benefits by Statute 11-603.

Disability or death benefits are exenpt by Statute 11-6-04.
Benefits from annuity up to $350 per nmonth by Statute
41-1836.

Group insurance benefits by Statute 41-1834.

| ndustrial life insurance policy if the beneficiary is a
married woman i s exenpt by Statute 41-1830.

Life insurance benefits if beneficiary isn't the insured by
Statute 41-1833.

Life insurance benefits if policy prohibits paynment to
creditors by Statute 41-1833.

Benefits fromfraternal societies by Statute 41-3218.

| nsurance proceeds to $25,000 to homeowners by Statute 55-
1201.

Annuity contracts up to $350 per nonth by Statute 41-1836

PERSONAL PROPERTY

| daho has exenptions for the foll ow ng personal property:

1

$500 is exenpted for each of the follow ng: appliances,
furnishings, one firearm heirloonms, household goods,
books, nusical instrunents and clothing for a total of
$5, 000 by Statute 11-605.
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Funeral plot by Statute 11-603.

Medi cal Aids are exenpt by Statute 11-603.

Jewelry is exenpt to $250 by Statute 11-650.

Mot or vehicle is exenpt to $1,500 by Statute 11-605.

Personal injury recoveries needed for support are exenpt by

Statute 11-604.

Wongful death recoveries needed for support are exenpt by

Statute 11-604.

8. Proceeds for damages exenpt property are exenpt for 3
nmont hs by Statute 11-606.

9. Building materials by Statute 45-514.

10. Crops grown by debtor on 50 acres to $1,000 by Statute
11- 605.

11. Child and spousal support needed for debtor's support by
Statute 11-604.

12. Li quor licenses are exenpt by Statute 23-514.

13. Busi ness property of partnership is exenpt by Statute

53- 325.

oukwn

N

RETI REMENT BENEFI TS
The followng retirenment benefits are exenpt:

1. An anti-alienation provision in an ERI SA qualified pension
plan constitutes a restriction transferability Section
541(2) of the Bankruptcy Code that excludes the pension
fromthe bankruptcy estate whether or not federal or state
exenptions are used by the debtor (Patterson vs. Shumate
112. S. Ct. 2442).

ERI SA benefits to the extent they are tax deferred by
Statute 55-1611.

Publ i c enpl oyees by Statute 59-1317.

O her pension benefits, including | RAs and Keoghs, needed
for support by Statute 11-604.

Firefighters by Statute 72-1417.

Police officer by Statute 50-1517.

N
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TOOLS OF THE DEBTOR S TRADE
Under Idaho |aw, tools, instrunents, books of trade to $1, 000
along with arnms and uniforns that peace officer or nenber of mlitary
are required to keep are exenpt by Statute 11-605.

WACES
By Statute 11-207, 75% of earned but unpai d wages and pensi ons
are exenpt.
ILLINOIS

(ALL STATUTES REFER TO I LLI NO S ANNOTATED STATUTES)
GENERAL EXEMPTI ON

By Statute 110-12-1001, the general exenption is $2,000 that can
be applied to any personal property includi ng wages.
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GOVERNMENT BENEFI TS
The followi ng governnent benefits are exenpt:

1. By Statute