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1. ELIMINATION OF GENDER BIAS IN THE LEGAL PROFESSION
PART ONE: GENDER BIAS IN A LAW OFFICE AGAINST
AN ASSOCIATE

INTRODUCTION

CGender bias as related to donestic relations, child custody,
child support, crimnal matters, sexual harassnent and donestic
vi ol ence actions are mmjor concerns for all |egal practitioners.
Sensitivity on these issues has devel oped recently in large part in
response to the OJ. Sinpson nurder trial of his former wife Nicole
agai nst whom he was once convi cted of spousal battery. In response
to the growi ng awareness of spousal abuse many state suprene courts
have instituted <conmttees and task forces to render
recommendations as to how to renove gender bias fromthe courts.
California' s Judicial Council Advisory Conmttee on Gender Bias in
the Courts issued a 1990 report "Achieving Equal Justice for Women
in the Courts". The Col orado's Suprene Court Task Force issued a
1990 report "Gender & Justice in the Colorado Courts™.
Connecticut's Legal Services Unit dispenses the 1991 report "The
Connecticut Task Force on Gender, Justice and the Courts.” In
Florida there is the 1990 "Report of the Florida Gender Bias Study
Commission.”™ In Georgia, there is the 1991 "Gender and Justice of
the Courts."™ Massachusetts issued in 1989 "Gender Bias Study of the

Court System in Massachusetts™ published in New Engl and Law Revi ew
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745 and 23 Suffol k Univ. Law Review 576. In Mnnesota, there is the
1989 "Report of the Minnesota Supreme Court Task Force on Gender
Fairness i1n the Courts'™, published in 15 WIlliam Mtchell Law
review 829. The Nevada Suprene Court created a gender bias task
force who wote a report entitled "Justice for Women.” In New
Jersey, a task force appointed by its Suprenme Court prepared a
report entitled "Women in the Law: Changing Roles, Changing
Attitudes.” In New York, there is the 1987 "Report of the New York
Task Force on Women in the Courts.” In Uah, there is the 1990
"Report of the Task Force on Gender and Justice."” |n Wshi ngton,
there is the 1989 "Gender and Justice in the Courts'™. The United
States Departnent of Justice issued a task force report on famly
viol ence called "The U. S.Attorney General"s Task Force on Family
Violence: Final Report."” The National Center for State Courts wote
a report entitled "The Impact of Domestic Relations Cases on the
New Hampshire Superior Court: Analysis and Recommendations." These
are just a few of the judicial and governnental reports relating to
t he issue of gender bias. There have been nmany books and private
studies and reports by |aw schools and citizens' review commttees,
al |l docunenting sone type of dramatic gender bias in the past. The
pur pose nowadays is to elimnate such gender bias so everyone faces
a level playing field. Sonetines the gender bias works for the
benefit of wonmen, and at other tinmes it works against them Not

all bias has been bad in itself. In fact, in the area of crim nal
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| aw, gender bias has worked for the benefit of the wonmen crim nal
defendants in that studies show that they charge themless often or
sentenced | ess harshly than their male counterparts.

A tricky analysis, for the purpose of determning the
exi stence of gender based wage discrimnation, is the fact it is
commonly stated that wonen col |l ege graduates earn |ess than nale
hi gh school graduates. As with nost general statenents, this may or
may not be true in specific cases. A male high school graduate who
goes into pro football wll tend to earn nore than nobst wonen
col | ege graduates and nost mal e col |l ege graduates as well. Making
this argunment as support for the belief that wonmen should be paid
nmore is a mstake and hurts the issue of gender equality when you
try to conpare apples and oranges. The only true analysis is to
conpare the jobs and pay which wonen nmake to the exact sanme | obs
whi ch men engage in. The Equal Pay Act, which requires wonen be
paid the same as nen if they are doing the sane job as nen. The
real difference in the pay discrepancy between a di vorced husband
and a divorced wife is the type of work they are engaged not the
fact that they are being paid differently for the same work. The
i ssue of conparable worth has been raised as a basis for paying
wormen nore in the general society despite the fact that they may
not be doing the sane identical work as nmen. Conparable worth is
based upon a belief that when jobs require simlar know edge and
conpetency to be perforned then the persons doing them should be

paid the sane. Under this argunent, a secretary with a high school
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education should be paid the sane as a truck driver with a high
school education. Conparable worth, as a legitinmte doctrine, was
considered by the United Supreme Court in County of Washington vs.
Gunther (1981) 452 U. S. 161, 101 S.Ct. 2242. The Court held in this
case that wage discrimnation clains are not limted by the Bennett
Arendnent to Title VII. The Bennett Amendnent states; "It shall not
be an unlawful enploynent practice under this subchapter (Title
VI1) for any enployer to differentiate upon the basis of sex in
determ ning the anount of wages or conpensation paid or top be paid
to enployees if such differentiation is authorized by the
provi sions of section 206(d) of Title 29 (The Equal Pay Act)." The
Gunther decision incorporated the four affirnmative defenses of the
Equal Pay Act to Title VII wage discrimnation clainms but no | onger
operated to bar them altogether, such as in Lemon vs. City and
County of Denver (1980) 620 F.2d. 228. The Suprene Court
specifically limted the extent of its holding in Gunther. It
stated that it specifically did not "decide in this case the
precise contours of lawsuits challenging sex discrimnation in
conpensation under Title VI1." In fact, the Suprene was very clear
in stating that its decision was not based on the "controversi al
concept of conparable worth" which was interpreted by the Court as
seeki ng "increased conpensation on the basis of a conparison of the
intrinsic worth or difficulty of their job with that of other jobs

in the sanme organi zation or community." To date, conparable worth
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is in interesting idea but no w de spread support exists for its
i npl enent ati on. Nonet hel ess, conparable worth studies have been
useful in determning whether wage discrimnation is being
practiced. American Nurses®™ Asso. vs. lllinois (1986) 783 F.2d 716,
Power vs. Michigan (1982) 539 F. Supp. 695. Oaks vs. City of
Fairhope (1981) 515 F. Supp. 721, AFSCME vs. County of Nassau (1985)
609 F. Supp. 695, AFSCME vs. Washington (1985) 770 F.2d 1401, IUE
vs. Westinghouse (1980) 631 F.2d 1094.

In an egalitarian society, a society based upon equal
protection of the |aw, people should be treated equally. Judges
have the discretion to sentence people differently based upon the
facts of their particular case: the nore wllful the action, the
har sher the puni shnent. The Nevada Suprenme Court's CGender Bias Task
Force in Justice For Women, stated:

"It is for these reasons that in |egal disputes between nen

and wonmen it is of wutnost inportance that each party

understand as thoroughly as possible the position of the other
party, The | aw should be nade as clear as it possibly can be
and special efforts should be made by all concerned that the
parties understand what the law is and what reasonable
expectations are for each party.”
There should not be any preconceived notions by the court before
sentencing or before the judge even sees or hears the facts of the
case. Judicial favoritism based upon perceived ideas and beliefs
are what courts and the | egal professions are trying to abolish and

to do away with, which is always good in the sense that when

everyone is treated equally regardless of the results.



CHAPTER ONE
LAW FIRM GENDER BIAS IN THE EMPLOYMENT OF ASSOCIATES,
ANALYSIS OF EZOLD AND OTHER RELEVANT CASE LAW.

INTRODUCTION

As a result of the Suprene Court’s decision in Hishon v. King
& Spaulding (1984) 467 US 69, law firns are now required to
elimnate sex as a determning factor for partnership anmong its
associates. Prior to Hishon, this was not an issue. Law firns,
bef ore Hishon, were not covered by Title VII of the GCvil R ghts
Act of 1964 and thereby were free to deny partnership participation
to associates because of sex or race. Hishon changed that and
created an area of uncertainty anong law firns. As a result of the
Hishon decision, law firns knew that they could not discrimnate
because of sex in partnership offers but they were aware that any
femal e associ ate deni ed partnership participation could claimprim
facie sex discrimnation sinply because of the denial.
Partnerships, in general and law firms, in particular, struggled
for years with developing the type of evaluation process which
woul d establish a sex blind eval uati on process.

There are two cases of significant note to law firnms in
i nmpl enmenting a sex blind evaluation process for associates. The
first case is Ezold v. Wolf, Block, Schorr and Solis-Cohen (983

F.2d 509 (1992) and Hopkins v. Price Waterhouse 920 F.2d 967
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(1990). Each of these cases is inportant for law firns because they
both relate to the factors and considerations that a partnership
can view in making an evaluation of an associate’'s partnership
potential. In Ezold, the law firm s decision not to offer a wonman
associ ate a partnership was upheld. In contrast, in Hopkins, Price
Wat er house was found liable for illegal sex discrimnation against
its wonen associates in its partnership eval uation process. Because
both of these cases involve partnerships and interpret Hishon they
are representative of the degree of scrutiny and care which courts
now gi ve sex discrimnation clainms against partnerships. As such,
they are the controlling case | aw for this devel opi ng area. Hishon
merely stated the skeletal position that partnerships could not
discrimnate in making partnership offers. These subsequent cases
add the flesh and bones to the Hishon decision and cover the
practical points that a partnership cannot consider in making a
partnership evaluation. This chapter will analyze both Ezold and
Hopkins to present the points considered inportant by the courts
for the proper evaluation of associates by a partnership in its
considerations for making a partnership participation offer.

Just as it is inportant for alawfirmto be sex blind in its
partnership determnations for associates, it nust also be sex
blind in its day to day operations. It nust be not forgotten,
di scounted or ill-considered that day to day operations of the | aw

firm must also be sex blind. Also covered in this chapter is a
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di scussion of the major sex discrimnation |aws that are applicable
to law firns. These |laws, while general in scope, still apply to
law firnms and a violation of which exposes the law firmto damages

under Title VII.

A_. EZOLD

From its very beginning Ezold was recogni zed as having the
potential of being a semnal case in the area of sex discrimnation
in enploynent. The Appellate Court recogni zed the inportant | egal
i npacts deriving fromthis case and accordingly took great care in
its deliberations. The court stated:

“This case raises inportant issues that cut across the
spectrum of discrimnation laws. It is also the first in
whi ch allegations of discrimnation arising froma law firm
partnership adm ssion after trial. Accordingly, we have given
it our closest attention and after an exhaustive anal ysis of
t he applicable |aw have concluded that the District Court
made two rel ated errors whose conbined effects require us to
reverse the judgnent in favor of Ezold.”

In a sex discrimnation case brought under Title VIl agai nst

a law firm the plaintiff is required to first present by a
preponderance of the evidence a prinma facie case of discrimnation
by showi ng that the attorney was qualified for and rejected for the
position, and that nenbers of the other sex were treated nore
favorably. Once that is done, the burden then shifts to the |aw
firm def endant, to produce evidence of a legitimte,

nondi scrimnatory reason for the attorney’s rejection. If the | aw
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firms evidence creates a genuine issue of material fact, then the
presunption of discrimnation drops from the case and then the
plaintiff nust then prove, by the preponderance of the evidence,
that the defendant’s proffered reasons were nerely a pretext for
di scrim nation.

In Ezold, the law firm had clained that the plaintiff was
denied partnership because she |lacked the caliber of |Iegal
analyzing ability that the firm demands for its associates. The
plaintiff therefore had the burden to prove that such a reason was
pretextual to cover the law firm s sex discrimnation

The basic facts of Ezold were that the plaintiff was hired in
1983, prior to Hishon, and told at that tine that:

“I't would not be easy for her at Wl f because, ‘she was a
wonman, had not attended an |vy League school and had not been
on |law review.”

At the tine, the plaintiff was hired, sex discrimnation in making

a partnership offer was permtted. The | aw changed the foll ow ng
year. In any event, the plaintiff had been inforned that it would
be difficult to becone a partner due to her school and | ack of |aw
revi ew

The law firm has a policy of evaluating senior associates
within two years of partnership consideration each year and non-
seni or associates, semannually. The law firm has its partners
submt witten evaluations on the associates. The law firm pl aced

an extreme amount of inportance on the legal analytic ability of



12

its partners. The court noted that:

“The record does not show that anyone was taken into the
partnership w thout serious consideration of their strength in
the category of legal analytic ability.”

The plaintiff herself admtted at trial that because of the nature

of the law firmis litigation practice, that the litigators devote
much nore tinme to legal analysis than to court work. One of the
partners who supported to plaintiff for partnership testified that
he recogni zed the shortcom ngs of the plaintiff's |legal analytic
ability but advocated a relaxation of the standard for her because
he believed that her other abilities “outweighed whatever
deficiencies she had in the legal analytic area.”

The District Court did not limt its decision to a finding of
whether the legal analytic ability of the plaintiff was the
pretextual. Instead the District Court substituted itself for the
defendant and made its own decision as to whether the plaintiff
should be a partner. This was found to be inproper by the Crcuit.

“We have cautioned courts on several occasions to avoid
unnecessary intrusion into subjective pronotion decisions in
t he anal ogous context of academc tenure. Wile such decisions
are not insulated from judicial review for unlawful
di scrim nation,
‘it is clear that courts nust be vigilant not to intrude
into that determnation, and should not substitute their
judgnment for that of the college with respect to the
qualifications of faculty nenbers for pronotion and
tenure. Determ nations about such matters as teaching
ability, research schol arship, and professional stature
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are subjective, and unless they can be shown to have been
used as the nechanism to obscure discrimnation, they
must be left for evaluation by the professionals.

The Circuit court found that the District Court had gone

beyond nerely analyzing the law firmis criteria but actually
created its own evaluation process. The Grcuit Court found that
the District Court had
“disagreed not only with WIlf’'s standards, but also wth
Wl f’'s partnership standards thensel ves. For exanple, it found

‘“In the magnitude of its conplexity, a case may have a
senior partner, a younger partner, and an associ ate(s)
assigned to a case. Accordingly, requiring the plaintiff
to have the ability to handle on her own any conplex
litigation within the firm before she was eligible to
be a partner was a pretext.’
The District Court disagreed wth WIf's decision not to
overl ook Ezold s deficiency in | egal analysis because of her
other skills and attributes but the court is not a nmenber of
Wl f’'s Associates Commttee or Executive Conmttee. Its belief
that Wl f’s high standard of analytical ability was unwi se in
light of the staffing of senior partners on conpl ex cases does
not make Wl f’'s standard a pretext of discrimnation.”
Rat her than focus of the qualifications which the law firm

clainmed the plaintiff did not adequately possess, the District
Court concentrated on skills and attributes other than |egal
analysis ability, which the law firm never denied that the
plaintiff adequately possessed. The Crcuit Court found that this
was al so an error by the District Court,

“Where an enpl oyer produces evidence that the plaintiff was
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not pronoted because of a view that the plaintiff |acked a
particular qualification the enpl oyer deened essential to the
position sought, a district court should focus on the
qualification the enployer found lacking in determ ning
whet her nonnmenbers of the protected class were treated nore
favorably. Wthout such a limtation, district courts would be
routinely called upon to act as nenbers of an enployer’s
pronotion board or commttee. It would subjectively consider
and weigh all the factors the enployer uses in reaching a
deci sion on pronotion and then nake its own decision w thout
the intimate know edge of the history of the enployer and its
standards that the firm s decision nmakers use in judging the
degree to which a candidate exhibits a particular
qualification that the enpl oyer has decided is of significance
or primary inportance in its pronotion process.

The Grcuit nmade clear that it is not the function of the District

Court to rule on whether the enployer nmade the correct decision in
not offering a pronotion but only whether there had been any
illegal discrimnation practiced in arriving at that decision. The
Court stated:

“The firm may have been wong in its perception of Ezold's
| egal analytic ability and, if so, its decision to pass over
Ezold would be unfair, but that is not for us to judge
Absent a showing that Wl f’'s articulated reason of |ack of
ability in legal analysis was used as a tool to discrimnate
on the basis of sex, Ezold cannot prevail.

The Appellate Court always bore in mnd that the issue before it

was whet her Ezol d was denied a pronoti on because she was a woman.
That was the ultimate issue to be decided by the court. Al of the

evi dence produced before the Court was intended to either prove or
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di sprove whether Ezold' s pronotion was denied because she was a
worman. The Court concluded its opinion by finding that there was no
discrimnation by the law firm

“We have reviewed the evidence carefully and hold that it is
insufficient to show pretext. Despite Ezold s disagreenent
with the firms evaluations of her abilities, and her
perception that she was treated unfairly, there is no evidence
of sex discrimnation here. The district court’s finding that
WIlf's legitimate no discrimnatory reason was incredible
because Ezol d was eval uated nore severely than nal e associ ates
because of her gender, as well as its finding that WIlf’s
requi renent that she possess analytical skills sufficient to
handl e conplex litigation was a pretext for discrimnations
are clearly erroneous and find no support in the evidence.”

B. HOPKINS

In addition to the Ezold deci sion, no discussion regarding sex
discrimnation in a partnership evaluation wll be conplete w thout
an anal ysis of the Hopkins decision. Together, the two cases form
the basis for determ ning whether sex discrimnation occurred in
t he eval uation process of associates of a partnership.

Hopkins addressed the issue of whether a qualified female
accountant who was qualified for pronotion because of her work
coul d be denied partnership because of her interpersonal skills.
Price Waterhouse categorized the plaintiff as having deficiencies
in dealing with staff nenbers, being overly aggressive, unduly
harsh, difficult to work with and inpatient with staff along with

being insensitive with others.
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The plaintiff clainmed that a doubl e standard was bei ng applied
to her. The Plaintiff clained that she was not bei ng eval uated as
a manager, “but a wonman manager, based on a sexual stereotype that
pronpts males to regard assertive behavior in wonen as being nore
of fensi ve and intol erabl e than conparabl e behavior in nmen because
sone nen do not regard it as appropriate ‘fem nine behavior.

The court considered the plaintiff’s argunents and found t hem
valid. The court stated:

“Comments influenced by sex stereotypes nmade by partners, the
firm s evaluation process gave substantial weight to these
comments; and the partnership failed to address the
conspi cuous probl em of st ereot ypi ng in partnership
eval uation.”

The Court, in essence, found the comrents sufficient for the

plaintiff to win. Once the Court was convinced that coments pl ayed
a part in the decision process, the Court found for the plaintiff.
The court found that the comments so tainted the sel ection process
that there was no other result than to rule for the plaintiff.
There was opportunity for a new reevaluation to determne if in the
sex blind reconsideration the result would be the sane. The court
f ound:

“That the [partnership’s] Policy Board decision not to adm't
the plaintiff to partnership was tainted by discrimnatory
eval uations that were the direct result of its failure to
address the evident problem of sexual stereotyping in
particul ar eval uations.”

The history of the case is interesting in that it established
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the law as to the renmedy which could be fashioned for sex
discrimnation. Initially, the Plaintiff’s remedy was |imted
because she voluntarily left the firm after being denied
partnership participation. As such, the District Court found that
she had not been constructively discharged. This finding was
confirmed by the GCrcuit Court of the District of Colunbia but
reversed by the United States Suprene Court. The Suprene Court held
that even if a Title VIl violation is proven based upon sex, the
enpl oyer may still not be liable if the sanme decision would have
been made wi thout the sexual influence. This is what is known as a
m xed notive case, a decision that has both legal and illega

support for it. The Suprenme Court’s holding was subsequently
nullified by the Gvil R ghts Act of 1991 which provides that in a
m xed notive case, even if the other factors would have justified
t he enpl oyer’s decision, the enployer is still Iiable.

As a result of the Gvil R ghts Act of 1991, the decision of
the District Court is now the law of the land rather than the
Suprene Court’s reversal. Therefore, it is the opinion of the
District which shoul d be anal yzed for the issues for which the case
addr ess.

The maj or question raised by in Hopkins is the scope of the
renmedy that the court can fashion once a Title VII violation is
found. The Plaintiff wanted to be nmade partner and the Price
Wat er house wanted only to pay danages. The issue of whether the

Court could order reinstatenent was of a prinme concern to the
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parties and the status of the law in general. The Court rul ed:

t hat

“In light of the [Suprene] Court’s holding in Hishon, the
answer to the question whether Title VIl wll afford a
conplete renedy once it is found that adm ssion to partnership
has been denied due to prohibited discrimnation seens self-
evident. In fact, it would be inpossible to reconcile a denial
of this renedial authority with the Court’s resounding
affirmation in Hishon that Title VII promses enployees
nondi scrimnatory consideration for partnership where
consideration is held out as a privilege of enploynent. The
nmere fact that elevation to partnership may place the
beneficiary beyond Title VII's protective reach in no way
proves that Title VII is powerless to elevate a victim of
discrimnation to that position in the first place.”

In making its determnation regarding the scope of the renedy

can be fashioned, the Court considered the opinion taken by

the EEOCC and adopted it as their own. The court stated:

order

“I't is also noteworthy that the EEOC, the agency to which we

owe deference in construing Title VII, see EEOC v Commercial
Office Pools 486 U.S. 107, 115 (1988) agrees wth our
construction of the renedial reach of Title VII.... The EECC

has applied its expertise to the question before us and has
concluded that Title VIl authorizes court-ordered el evation to
partnership as a renmedy for the discrimnatory denial of
part nershi p.

After making its determ ning that the Court had the power to

Price-Waterhouse to elevate the plaintiff to partner as a

remedy for a Title VII violation, the court then went on to swftly

di scount Price-Wterhouse’'s defense of freedom of associ ati on.

The significance of Hopkins lay in large part in the fact that
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even if there is a legitimte reason not to pronote a person to
partner, if in the considerations, illegal sex discrimnation is
al so present, then the whole process may be so tainted that the
person will be elevated irrespective of the legitimte reason not
to elevate. For this reason, the evaluation process nust be sex
blind or else the partnership is giving to the associ ate grounds

for obtaining an automatic el evati on.

C. OPERATING A LAW PRACTICE FREE OF GENDER BIAS

INTRODUCTION

From the nonment, attorneys get together to forma law firm
their lives will never be the sane. The social engineers have
succeeded i n passing enploynent | aws that inpose onerous and often
ridiculous hiring restrictions. The result is that today, law firns
can find thenselves totally at the nercy of unscrupul ous enpl oyees
or prospective job applicants who file frivolous enploynent
conplaints. In addition, the regulatory agencies often side with
t he enpl oyees or prospective enpl oyees regardi ng such conpl ai nts.
Unwar rant ed conpl aints against law firns harnms the other enpl oyees
often as nmuch as it does the owners. Mney spent in fighting a
frivolous or manufacture conplaint along with the | oss of business
caused through the bad publicity of tinme taken away from the | aw
firms work, reduces it profitability. This neans that there is
| ess noney avail able for raises and benefits to reward the work of

t he good enpl oyees.
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The nedi a accurately reflects the dergree in which enpl oynent
law has shifted in recent years. For eaxmaple, a national
tel evi sion news show devoted an entire program to an exanple of
this plight during the 1992 Presidential canpaign. A small enployer
in Illinois with about 50 enployees was charged by the federa
Equal Enpl oynment Qpportunity Conmm ssion with discrimnation against
a black woman because she had not been hired. The enpl oyer's
busi ness was located in a primarily Hi spanic part of town. Al of
the enpl oyees were mnorities. The only Caucasi an was the boss. The
nunber of enployees had varied in the past. Many enpl oyees woul d
cone and go. The enployer had other black enployees. The Equa
Empl oynent  Qpportunity Conm ssion concluded that, given the
denographi cs of the area, the enployer should have had nore bl ack
enpl oyees and ordered himto pay a fine of nearly $100,000. There
was no proof of discrimnation: only the inposition of the
denographi ¢ study which the agency adamantly clainmed was not a
guota requirenment. The show intervi ewed fornmer black enpl oyees who
all stated that they had never in any way felt discrimned agai nst
or felt that they had been treated unfairly. The enpl oyer offered
the woman a job, but she refused, choosing instead to receive the
agency's award of | ost pay for not being hired. This highlights the
concern that an enpl oyer should have when hiring enpl oyees, that is
the possibility of being charged with racial or sexual basis sinply
becuase of the nmakeup of the office.

In our society, a termnated enpl oyee or an unsuccessful job
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applicant often has nothing to lose by filing a false conplaint
all eging discrimnation. Mst conplaints are not required to be
verified. Qutlandish clains can be nmade. |In fact, there are sone
people who deliberately apply for a job with the hope of being
rejected so they can file a discrimnation suit. After the suit is
filed, the person offers to settle for an anount considerably |ess
t han the enpl oyer woul d have to spend defendi ng hinsel f agai nst the
wort hl ess conpl ai nt .

Enpl oynment | aw i s not and has never been settled. Each state
and the federal governnent has its own | aws regul ati ng enpl oynent
relations. A corporation operating plants in several states wl|
have uni que probl ens. Such corporations nmust be careful to obey all
state laws. They nust be careful not to give unequal treatnent to
their enployees in the different states because of differing state
laws. An exanple of this is that in 1997, Anerican Airlines
challenged in Federal Court a Cty of San Francisco |aw that
requi red enpl oyers doing business with the Gty give all the rights
to the partners of gay enployees that it gives to spouses of
married enpl oyees. Anerican Airlines objected because it woul d have
to give those rights to gay partners outside of San Francisco as
well or be in violation of the Federal |aw of equal pay for equal
wor K.

The penalties for violating | abor | aws can be astounding. In
a case involving sex discrimnation, an insurance carrier recently

paid nmore than $250,000,000 in settlenents. Gven the fact that



22

courts can go back years and nmake awards for hundreds of people
regardi ng past conduct, it becones absolutely inperative that an
enpl oyer know, understand and follow the | aw. |gnorance and good
faith m stakes are just not sufficient defenses to violations of
enpl oynent | aws.

This chapter is designed to help instruct a lawfirm in how
best to hire conpetent, professional and decent associ ates w t hout
violating state or federal law. It is also designed to inform
attorney applicants of their rights under the law so that they can
protect thensel ves from gender based discrimnation. It also points
out to associates theri rights under the law so that they are able
to protect their interest in the wevent of illegal sex
discrimnation in enpl pynment. This chapter touches upon the nmajor
consi derations of enploynment |aw as relating to gander bias. Every
attorney and |aw firm shoul d have a worki ng know edge of them

1. NON-BASED QUESTIONS QUESTIONS THAT A LAW FIRM
MAY ASK AN ASSOCIATE

A law office has the right to establish job-related
requi rements and to seek the nost qualified person for a job. The
enployer is permtted to ask questions and obtain certain personal
information to be used in making the enpl oynent selection and the
j ob assignnent decisions. The tests for the appropriateness of a
certain question are whether they wll result in the
di sproportionate elimnation of nenbers of a protected group, or

are they a valid predictor of successful job performance and are
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not gender based.

Despite the above, a law firmis prohibited from nmaki ng any
non-job related inquiry which may directly or indirectly limt a
person's enpl oynent opportunities because of race, color, religion,
nati onal ancestry, physical handicap, marital status, sex or (for
adul ts) age.

Alaw firmis not permtted to ask a fermal e attorney applying
for an associate position, her maiden nanme. Such information is
considered irrelevant to job performance and an unnecessary
intrusion into her privacy. Asking such questions may tend to
stigmatize an unmarried woman or perpetuate stereotypes that a
single woman may get married and quit while a married woman is a
nmore stable enployee. Appropriate questions that can be asked
instead are, "Have you ever wused another nanme?" or "lIs any
additional information relative to a change of nane, use of an
assunmed nane, or nicknane necessary to enable a check on your work
or educational record? If so, please explain."

Alaw firmis permtted to ask a fenale attorney applicant for
her place of residence. Such information is necessary for the
ordinary operation of the business. The |law office has a legitinate
reason for wanting that information so he can contact the
i ndi vi dual when necessary. The law firm also needs this
information to maintain required tax and governnental records.

The | aw of fice has no valid business reason for asking whet her

an attorney applicant owns or rents a hone. Such a question may
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have the effect of discrimnating against a job applicant who is a
renter because the law office may feel that a person owning a hone
would be stable. It may also lead to inperssible questions
regarding the marital status of the applicant which is not |ob-
related and therefore may be the basis of a gender bias conplaint.

It isillegal in California for a lawfirmto ask an attorney
applicant to list all organizations, clubs, societies and | odges to
whi ch he bel ongs. The reason for this is that the questions are so
general as to elicit and obtain irrelevant information. Moreover,
the answers could disclose information that mght cause
di scrimnation based on age, religion, sexual or national origins.
The theory is that if the law office does not know of the
information, the |law office cannot use it to discrimnate. An | aw
office may ask an attorney applicant the follow ng question,
"Please list job-related organizations, clubs, professiona
societies, or other associations to which you belong. You may omt
t hose that indicate your race, religious creed, color, nationa
origin, ancestry, sex, or age."

An |aw office must be careful when speaking with a person
offered as a reference by an applicant. In questioning the
reference, the law office may ask only those questions that could
be asked of the applicant. The law office may not ask an
applicant's references questions whose answers would elicit
prohibited information regarding the applicant's race, color,

national origin, ancestry, physical handi cap, nedical condition,
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marital condition, age or sex. An enploynent discrimnation
conpl aint can be filed by a job applicant against any |aw office
who asks such inproper questions.

The law office is permtted to ask an applicant the nane of
t he person who referred the applicant for the position. The |aw
office may al so request the nanes of persons willing to provide
prof essional or character references on the applicant. An |aw
of fice may ask an applicant to furnish the nane and address of a
person to be notified in the case of an accident or energency. Such
informati on serves a legitimate business purpose. The |aw office
is not permtted in California to ask the nanme, address and
relationship of a relative to be notified in case of an accident or
enmergency. Fromthis information may be inferred other information
of marital status or national origin that is otherw se inproper and
irrelevant for job performance. For exanple, if a parent is |listed
as the relative to be contacted, the applicant's ethnic background
m ght be determ ned fromthat parent's nane.

11. AGE DISCRIMINATION IN A LAW OFFICE

Age discrimnation and gender bias often arise in the sane
fact pattern. Many gender bias conplaints also have an age
di scrimnation conponent as well. As such, law firns should be
aware of potential clains of age discrimnation as well as gender
bi as in making their enpl oynent deci sions.

Age discrimnation is the firing or hiring of enployees based
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solely upon age. In 1967 Congress passed the American
Discrimination in Employment Act (ADEA to fight age
discrimnation. Under this Act an |law office cannot discrimnate
in the hiring, firing or pronotion of enployees between 40 and 65
years of age. |In 1978 ADEA was extended to nost enpl oyees up to 70
years of age with the foll ow ng exceptions:

1. Executive or high-policy making enpl oyees.
2. Col | ege or university enpl oyees.
3. Bona fide occupational qualifications, such as
airline pilots retiring at 60 years of age.
There have been significant and well publicized cases in the |ast

few years whereby enpl oyees who were di scharged because of their
age have recovered huge awards in court.

Age discrimnation is agai nst both state and federal |aw Yet
sone jobs may legally have age limtations. Exanples: Airline
pilots who nust retire at age 60 or a bartender in a state where
the legal age to drink is 21. Age questions that are illegal or
dubi ous and shoul d be avoided are as foll ows:

1. What is your age?
2. What is your birthdate?
3. What are the dates of attendance or conpletion of
el ementary or high school ?
4. General questions that are designed or tend to
identify applicants as being over 40 years of age.
Questions that have been held not to pronote age discrimnation

by an enpl oyer are:

1. If hired can you show proof of age?



27

2. Are you over eighteen years of age?
3. If under eighteen, can you, after enploynent, submt
a work permt?
A law office nmay nake a statenent that enploynent is subject to

verification that applicant neets |egal age requirenment. Age
discrimnation for a job is permtted when the type of job requires
exceptionally good health. Were the risk to the public increases
as the enployee ages, the validity for an age limt for enploynent
or for mandatory retirenent also increases. Federal courts have
uphel d the mandatory retirenent of airline pilots at 60 years of
age by recognizing that pilots of that age have nore strokes and
heart attacks than younger pilots. A pilot having a heart attack
may result in a plane crash. Such a job related standard for
att orneys, however, can not be justified in the |egal profession
and therefore could not be the legitimate basis for discrimnation.

111. EQUAL PAY FOR EQUAL WORK

The Federal Equal Pay Act (FEPA) applies to nearly all
enpl oyers in the United States (Congress exenpted itself). Under
this act, law offices nust pay the sane anobunt to nen and wonen
wor ki ng under simlar conditions doing jobs that require simlar
skill, effort and responsibility. Under FEPA salary differentials
based upon non-sex reasons such as seniority or work perfornmance
are still permssible. Job titles are not dispositive in
determning if the work done by nen and wonen are simlar. The
actual duties need not be identical but they nust be substantially

equal in order for FEPA to apply.
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FEPA is admnistered by the Equal Enploynent Opportunity
Conm ssion (EECC) at 2401 E. Street, N.W, Wshington, D.C. 20506.
I f the EEOC decides not to act upon a conplaint filed against an
| aw of fice, the enployee will have two years to file a lawsuit for
the equal -pay violation. He has three years to file for intentional
di scrimnation. The court can award back pay, court costs and

attorney fees.

IV. AT-WILL EMPLOYMENT

Most enploynent in the United States is done wi thout executing
a witten contract. Termnation of such enploynent is therefore "at
the will" of the aw office. Unless state | aw requires grounds for
di scharge of an enployee, an |law office may fire an enpl oyee who
does not have an enploynent contract. The law office may fire him
at any time and w thout reason. Exception: illegal discrimnation,
such as through gender bi as.

The only limtation on an at-will law office is that the | aw
office may not fire an "at wll" enployee for an illegal
di scrimnatory reason such as age, sex, religion or natural origin.

California is one of a mnority of states that wll find an
inplied contract that prohibits firing an enployee w thout just
cause. The inmplied contract theory used in California is not
followed in nost states. The inplied contract is found to exist if
the conpany acts in such a way as to create the belief anobng

enpl oyees that they will only be fired for good cause.
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CHAPTER TWO
GENDER BIAS AND DISCRIMINATION IN PARTNERSHIP
PARTICIPATION OFFERS TO ASSOCIATES BY LAW FIRMS. ANALYSIS
OF THE SUPREME COURT?S HISHON DECISION AND OTHER
CONTROLLING CASE LAW.

INTRODUCTION

Title VIl of the Cvil R ghts Act of 1964 prohibits any
discrimnation in enploynent which is based upon race, color,
natural origin, sex or religion. This course deals only with Title
VII's application to sexual discrimnation against attorneys
enpl oyed by law firns. This chapter is intended to educate both | aw
firms and attorneys as to the applicability of Title VII to the
partnershi p maki ng deci sion process.

By their very nature, partnerships are usually considered
exenpt from Title VII's regul ation because the partners are, in
essence, co-owners of the partnership and therefore are not, by
definition, its enployees. By its nost comon definition, a
partnership is two or nore individuals joining together to conduct
a business. The partners are the owners of the partnership and are
personally responsible for the debts and obligations of the
partnership. As such, it was a long held belief that partners
shoul d have sol e and absol ute discretion to decide anong thensel ves

with whom they wished to go into business especially since they
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woul d be personally liable for the conduct and errors that the
other partners made. For this reason, even though Title VII was
enacted in 1964, it had never applied to a law firm partnership
deci sion making process prior to 1984 when the United States
Suprene Court issued its decision in Hishon vs. King & Spaulding,
467 US 69. Prior to this case, the determ nation of whether a | aw
firmcould or would make a partnership offer to an associ ate was
totally within the law firm s purview and was not susceptible to a
cl ai mof gender bias. Hishon changed that belief but it was because
that belief was so deeply ingrained that it took nearly twenty
years for the Suprene Court to do so.

The mai n question that was placed before the Suprene Court was
whether a law firm which was a partnership of attorneys, could
legally decide not to offer a wonman associate partnership
participation sinply because she was a woman. The decision to
challenge the law firmis refusal to offer a partnership to the
woman attorney was based upon the applicability of Title VII, an
issue of first inpression to the Court.

When an enpl oyer-enpl oyee relationship exists, under Title
VIl, 42 U S. C sec. 2000e-2(a)(1)an enployer is |iable any acts of
sexual discrimnation that relate to the enpl oyee’ s “conpensati on,
terms, conditions or privileges of enploynent.” It was this
| anguage which had | ong been confusing to the courts when applied

to a partnership setting. The argunment had been successfully



31

advanced that the decision to make a partnership offer or not had
no relation to an associate’'s enploynent. If the offer was not
made, the associate remained in the sane position. Conversely, if
the offer was nmade and accepted, the associate no |onger was an
enpl oyee but becane a partner, which is analogous in Title VII to
the enmployer. In short, partnerships argued that a partnership
offer was, in reality, an offer to change the enployee’'s status
into a status unregulated by Title VII. As such, it was argued, the
of fer should be as unregul ated as the partner status in which the
enpl oyee woul d be changed.

I n Hishon, a fenale associate was denied partnership after
working for the firmfor six years. Upon denying the associate an
offer of partnership, it was expected that she would |eave the
firm Instead, the associate filed a suit claimng Title VII sex
discrimnation in refusing to make the partnership offer. The | aw
firmmade a notion to dismss claimng that Title Vii did not apply
tolawfirns as it would be infringing on the individual partners’
right of association. Both the District Court and the Eleventh
Circuit agreed with the law firm and an appeal was nade to the

Suprene Court.
THE SUPREME COURT?S HISHON DECISION

In undertaking its analysis, the Suprenme Court first made note
of the basic facts. The Plaintiff was hired by the defendant |aw

firmin 1972. In 1980, when the suit was filed, the defendant,
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whi ch was a general partnership, had 50 partners and 50 associ at es.
None of the partners were wonen. The Plaintiff claimed that the
possibility of her being nmade a partner had been held out to her as
an inducenent to join the defendant. The plaintiff alleged that she
had been assured that it was the policy of the defendant to keep
associates on for five to six years and if they received
sati sfactory evaluations they were to be pronoted “on a fair and
equal basis”. The plaintiff has been passed over for partnership
twice and then notified that her enploynent was to be term nated.

Following her termnation by the defendant, the plaintiff
filed a charge of discrimnation with the Equal Enploynent
Qoportunity Conmm ssion claimng that her enploynent rights had been
violated under Title VII of the Gvil R ghts Act of 1964, 78
Stat.241, 42 U S.C. Sec 2000e et seq. Ten days |ater the EECC
issued a notice of right to sue and the Plaintiff her action in
District Court. The plaintiff sought conpensatory danmages in |lieu
of being made a partner rather than reinstatement which was a
wai ver of any claim for specific perfornmance on the claim of
entitlement for partnership.

The first decision that the Supreme Court had to make in
deciding the case was the standard of review to be used. This was
a procedural step but it had an inportant inpact on the outcone of
the case. The Plaintiff’s case had been dism ssed because of a
finding by both the District Court and Eleventh Crcuit that Title

VI1 was inapplicable to the selection of partners by a partnership.
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The Suprene Court viewed the dism ssal as being on the ground that
the conplaint failed to state a claimfor which relief could be
granted under Title VII. As such, the standard of review when a
case is dismssed is that the facts nust be viewed as consistently
as possible with the allegations contained in the conplaint, Conley
vs. Gibson, 355 US 41 (1957). The issue then becane before the
court was whether the conplaint stated a cause of action under
Title VII, particularly the portion that read:

(A) 1T SHALL BE AN UNLAWFUL EMPLOYMENT PRACTICE FOR AN
EMPLOYER:

(1) to fail or refuse to hire or to discharge any individual,
or otherwi se to discriminate against any individual with
respect to his conpensation, terms, conditions, or privileges
of employment, because of such individual®s race, color,
religion, sex, or national origin.”

The Suprenme Court considered the plaintiff’s claimthat the

prom se to consider her was a “termand condition or privilege of
enpl oynent” which brought the conplaint under Title VII. The
Suprene agreed with the Plaintiff stating:

“Because t he under | yi ng enpl oynent relationship IS
contractual, it follows that the “terns, conditions or
privileges of enployment” clearly include benefits that are
part of an enploynent contract.” Here petitioner in essence
al | eges that respondent nade a contract to consider her for
partnership. Indeed, this promse was allegedly a key
contractual provision which induced her to accept enploynent.
If the evidence at trial established that the parties
contracted to have petitioner considered for partnership, that
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promse was clearly a term condition or privilege of her
enploynment. Title VIl would then bind respondent to consider
petitioner for partnership as the statutes provides, i.e
W thout regard to petitioner’s sex.”

The Suprenme Court found that Title VII would apply in a partnership

setting to assure a fair and sex blind determ nation when the
contract expressly called for a partnership eval uation.

Probably the nost interesting aspect of the Supreme Court’s
decision in Hishon is its scope. The Court could have held that
the Petitioner had an express right under her contract to be
evaluated for a partnership and therefore under Title VIl that
eval uation shoul d have been made wi thout regard to her sex. Wt hout
going any further, the petitioner would have won. Instead of
stopping wwth a finding that Title VII applies to partnerships
where prom ses of partnership eval uati ons were expressly nmade, the
Suprene Court went further to extend Title VII coverage to
i nstances where no express pronm ses were nade when necessary to
assure equal treatnent. The Court hel d:

“Petitioner’s claimthat a contract was nade, however, is not
the only allegation that would qualify respondent’s
consideration of petitioner for partnership as a term
condition, or privilege of enploynent. An enpl oyer nmay provide
its enployees wth many benefits that it is wunder no
obligation to furnish by any express or inplied contract. Such
a benefit, though not a contractual right of enploynent, nmay
qualify as a “privilege” of enploynent under Title VII. A
benefit that is part and parcel of the enploynent rel ationship
may not be doled out in a discrimnatory fashion, even if the
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enpl oyer woul d be free under the enploynent contract sinply
not to provide the benefit at all. These benefits that
conprise “the incident of enploynment” or that form “an aspect
of the relationship between the enployer and enployees”
Chemical & Alkali Workers v. Pittsburg Plate Glass Co. 404 U. S.
157, 178 (1971) may not be afforded in a manner contrary to
Title VII.

The Suprene Court found several allegations in the Conplaint that

when read in the light nost favorable to the Plaintiff would
support the conclusion that the opportunity to becone a partner was
“part and parcel of an associate’'s status with the respondent
firm. The Suprene Court held that if those allegations were found
to be true at trial that partnership consideration was then a term
condition or privilege of enploynent. As such, the law firm would
have had to consider the plaintiff for partnership w thout regard
to sex.

The law firmdid not agree with the plaintiff’s position that
partnership consideration was a term condition or privilege of
enpl oynent. The law firm stressed basic partnership law and the
fact that Title VII does not cover enployers. The |law firm argued
that changing the plaintiff’'s status from associate to partner was
equi val ent from changi ng her position from enpl oyee to enpl oyer.
Since enpl oyers are not covered by Title VII, the law firm argued
that the decision to nove or not nove an enployee to into an area
unregul ated under Title VII and therefore could not be a violation

of Title VII. The law firmcontended that the offer of partnership
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was not an en offer of enploynent and therefore was not and coul d
not be regul ated under Title VII.

The Supreme Court rejected the argunent that a partnership’s
refusal to consider an associate for partnership could not be
regul ated under Title VII. The Suprene Court hel d:

“BEven if respondent is correct that a partnership invitation
is not itself an offer of enploynent, Title VII would
nonet hel ess apply and preclude discrimnation on the basis of
sex. The benefit a plaintiff is denied need not be enpl oynent
tofall within Title VII's protection, it need only be a term
condition or privilege of enmploynent.” It is also of no
consequence that enploynent as an associ ate necessarily ends
when an associ ate becones a partner. A benefit need not accrue
before a person’s enploynent is conpleted to be a term
condition, or privilege of that enploynent relationship.
Pensi on benefits, for exanple, qualify as terns, conditions,
or privileges of enploynent even though they are received only
after enpl oynent term nates. Arizona Governing Committee for
Tax Deferred Annuity & Deferred Compensation Plans v. Norris
463 U. S. 1073, 1079 (1983). Accordingly, nothing in the change
in status that advancenent to partnership m ght entail neans
that partnership consideration falls outside the terns of the
statute. See Lucido v Cravath, Swaine & Moore, 425 F. Supp.
123, 128, 129 (SDNY 1977).

The Suprene Court rejected in total the argunent of the law firm

that partnership offers were exenpt under Title VII because they
related to a potential change of the associate’s status into an
area unregulated by Title VII. The Suprene Court held that since

partnership offers relate to “a term condition or privilege of
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enpl oynent” they were covered by Title VII even though the actual
rel ati onship between the partners thensel ves m ght be outside the
scope of Title VII regulation.

The law firm also raised two other defenses to Title VII
applicability which the Court quickly discounted. The |l aw firm had
asserted that Title VII was specifically exenpted fromregulating
partnershi ps. However, the law firmwas unable to point to anything
in either the statute or |egislative history which supported this
contention. There had been during the debate of Title VII an
attenpt to limt Title VII to conpany’s with over 100 enpl oyees.
This had not been done and the Suprene Court stated that had
Congress wished to limt Title VII applicability from partnerships
it could have easily done so. The | ast defense of the law firm was
Constitutionally based. The law firm argued that Title VI
applicability would infringe upon the association rights of the
partners. The law firmargued that forcing a partnership to accept
a person as a partner whom the other partners did not want was
tantamount to infringing on their rights of association. The Court
rejected this argunent in total holding that while private
discrimnation may be a formof freedom of association it has never
been accorded affirmative constitutional protections.

Following its analysis, the Suprene Court remanded the case

back for trial onits nerits.

POST HISHON CASE LAW
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Foll owi ng the Hishon decision, the federal courts wasted
little time in expanding Title VIl coverage to any virtually every
type of enploynent. These cases are significant in that they
denonstrate how simlar issues will be handled if they arise in a
law firmsetting.

One of the first post Hishon cases was Mozee v. Jeffboat, Inc.
746 F.2d (1984). This case dealt with the effect of a collective
bar gai ni ng agreenent on the alleged discrimnation of the enpl oyer.
In this case, there was a collective bargaining agreenent in which
it was understood that the supervisory positions were not covered
by the collective bargai ning agreenent. The plaintiff was denied a
pronotion to foreman and sued under Title VII. The conpany clai ned
that the terns of bargaining agreenment nmade Title VII inapplicable.
As such, the conpany argued that the enployee could not sue under
Title VI to be pronoted to a position not covered by Title VII.
The District Court agreed with the conpany hol di ng:

“The positions of foreman, general foreman, superintendent and
all other salaried pronotions are outside the terns of the
col | ective bargaining agreenents and Local Union No. 89. The
class, being limted to hourly enpl oyees w thin the bargaining
unit of Local Union No. 89, does not include the positions of
foreman, general foreman and superintendent. Thus limted, the
plaintiffs’ clains that defendant used subjective criteria for
the selection of these salaried positions is not a proper
cl ass action.”

The Appellate Court reversed the District Court’s decision finding

that Title VII applied irrespective of the collective bargaining
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agreenent and the enpl oyer was bound by it. The Court held:”

“We do not think that the fact that the pronotion would pl ace
t he conpl ai nant outside of the plaintiff class can mnimze
the pronotion from Title VIl scrutiny. The Supreme Court’s
recent decision in Hishon vs. King & Spalding, 467 U S. 69
(1984) illustrates the error of the D strict Court’s
reasoni ng. In Hishon, the Suprenme Court decided that although
the status of the partner falls outside the domain of Title
VI, advancenent to partnership in a law firmwas a “term
condition or privilege of enploynent for the purposes of Title
VI1. Likewise, in this case, consideration for pronotion to
supervi sory positions appears to be a privilege of enploynent
and, as such, pronotion decisions may not be nmade in a
di scrim natory manner.”

This case reinforces the steadily growi ng anmount of case |aw for

the prem se that no enployer, including a law firm can ever base
pronotion deci sions upon discrimnatory practices. Even if the job
being pronmoted to would not be covered by Title VII, the
consi derations undertaken for making the decision are governed by
Title VIl and liability will be inposed if the decision is nmade
based upon illegal discrimnation.

I n Martinez v. Oakland Scavenger Co. 680 F. Supp. 1381, 1388,
t he bl ack and Spani sh surnaned enpl oyees of a garbage collection
conmpany sued because they were not offered stock purchase rights
and special benefits went to enployees with stock ownership. The
stock was sold by the conpany usually to famly nenbers of the
current sharehol ders who were white. Not all white enpl oyees were

of fered stock rights. The black and H spanic enpl oyees were not
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offered the opportunity to purchase the shares and thereby were
prevented fromsharing in the higher benefits. A suit was brought
under Title VIl alleging discrimnation by the owners in not
offering the stock sales to the black and Hi spanic enpl oyees as
wel | as the white ones.

There had never been a case before under Title VII which dealt
with stock sales of the enployer and whether that constituted a
Title VIl violation. The court held:

“Neither the l|anguage of the statute nor its |egislative
history resolves this issue. The Court’s only guidance is the
U S. Supreme Court’s decision in Hishon v. King & Spalding 467
US 69, 104 S.Ct. 2229, 81 L.Ed.2d 59(1984). In Hishon, a
femal e attorney in a |law office sued under Title VII1 after she
was deni ed adm ssion to partnership...”

Wi | e Hishon provides gui dance, it does not resolve the
issue before this court. First Hishon nerely held that
plaintiff could allege a cause of action under Title VII.
Hi shon was still required to prove that advancenent to
partnership was in fact a condition of her enploynent. Second,
t he Hishon court did not directly discuss whether Tittle VII
extended to the right to own a portion of the enployer’s
business in a corporate setting. Third the opportunity for
partnership was all egedly an expressed i nducenent for Hi shon
in deciding to work for the firm

The question facing the Court was whether this was a Title VI

violation. It was true that black and Spanish surnaned enpl oyees
were not offered stock rights but not all white enployees were

offered stock rights either. Usually the stock rights were offered
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only to famly menbers of the stockhol ders. The Court had to decide
if the decision not to give black and Hi spanic enployees stock
rights was discrimnation or nepotism The court hel d:

“This court does not believe that the principles of Hishon or
Title VI1 should be applied here. Inalawfirm the right to
be considered for partnership can historically be deened a
part of an attorney-enpl oyee’ s expectations in enploynent. But
that can not be true in this conmpany. As in nost commerci al
enterprises, an enployee’'s hiring or status does not include
the right to becone an owner of that enterprise. Here the
conpany nmade no express or inplied promses to its enpl oyees
that they would all beconme owners. Nor did the conpany offer
the opportunity of stock ownership as an inducenent in the
hiring of its enployees. The conpany granted the right of
ownership to sonme, primarily relatives, but not to others and
not all whites were offered ownership. Wiile a case could be
hypot hesi zed i n which a conpany offers ownership to all white
enpl oyees, but denies ownership to all mnorities, which would
then fall within the scope of Title VII, that is not the case
here.”

The Court held that since there was not a show ng of discrimnation

in the stock sales based on racial lines and there was no express
or inplied agreenent for the conpany to nmake the stock sales to
m nority enpl oyees, the conpany was not obligated to sell stock to
the mnority enpl oyees under Title VII.

Despite the fact that the conpany as not in violation of Title
VI1 regarding the stock sales, the Court found it in violation for
awar di ng enpl oynent benefits based upon stock ownership. The Court

hel d:
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“To the extent that the privilege of stock ownership then
resulted in special enploynent benefits to whites over
mnorities, those benefits can and will be equalized under
Title VII.”

The significance of this case to a law firmis that wherein Hishon

dealt with enploynent within a partnership, this case deals with it
in a corporate setting. A law firm that attenpts to use stock
ownership as a neans to freeze out mnorities wll be governed by
Title VIl as nuch as a partnership trying to freeze out mnority
associates. Selling stock to sone associates but not others may not
protect a corporate law firm froma Title VIl conplaint if the
sales are nmade entirely to associates of one sex or with the intent
to exclude associates of a particular race.

Up to this point, the discussion has been centered on refusals
to nmake enpl oyees part owners of the enpl oyer either by making them
partners or selling them stock if the enployer is a corporation.
Anot her question not settled by Hishon was when does a Cvi
Rights violation occur wunder 42 U S C section 1981 in the
situation where an enpl oyer discrimnates in denying a pronotion.
That was the issue addressed in Bennun v. Rutgers, The State
University 737 F.Supp. 1393 (1990). In this case, the plaintiff
clainmed that he was denied a pronotion from associ ate professor to
full professor based upon his race and filed a suit under the
Federal G vil rights section law 42 U S. C. section 1981 whi ch gives

everyone the sane rights as white citizens. The Court hel d:
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“I'n Patterson v Mclean Credit Union, 491 U S. -, 109 S . 2363
(1989), the suprene Court dramatically limted the scope of
sec 1981 holding it inapplicable to a vast array of post
contract discrimnatory practices. Nevertheless, the Court
left open the possibility that certain discrimnatory
pronotion clains would still be actionable under section 1981.
The Court wote:
‘The question whether a pronotion claimis actionable
under section 1981 depends upon whether the nature of the
change in position was such that it involved the
opportunity to enter into a new contract with the
enployer. If so, then the enployer’s refusal to enter the
new contract is actionable under section 1981... Only
where the pronotion rises to the | evel of an opportunity
for anew and distinct relation between the enpl oyee and
the enployer is such a claim actionable under section
1981 cf. Hishon vs. Spalding 467 U S. 69, (1984) (refusal
of law firmto accept associate into partnership).
The dispositive inquiry is, therefore, whether pronotion from
associ ate professor to full professor would have created a new
and distinct contractual relationship between Bennun and
Rutgers. The Court finds that it would have for a variety of
reasons.”
The simlar issue arose in Malhotra vs. Cotter & Co. 885 F.2d 1307

(1989)the plaintiff who was a federal enployee clainmed that he was
denied a pronotion to finance nanager because of his race. A
conpl aint under Title VII was tine barred but an action could be
brought if he could show a violation of section 1981. The court
hel d:

“Noting the statutory |anguage “the sanme right [as white
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people] ... to make ...contracts,’ the Suprenme Court held in
Patterson that “The question whether a pronotion claimis
actionabl e under section 1981 depends upon whet her the nature
of the change in position was such that it involved the
opportunity to enter into a new contract wth the
enpl oyer...Only where the pronotion rises to the I evel of an
opportunity for anew and distinct relation between the
enpl oyee and the enployer is such a claim actionable under
section 1981 cf. Hishon vs. Spalding 467 U.S. 69, (1984)
(refusal of law firmto accept associate into partnership).”
The Court’s reference to contract and its citation to Hishon
suggest that in deciding whether a pronotion would create, “
anew and distinct relation between the enployee and the
enpl oyer,” the focus of inquiry should be on whether the
pronmotion wuld change the terns of the contractua
rel ati onshi p between the enpl oyee and the enpl oyer.”

The point of law to renenber regarding both the Bennun and

Malhotra cases is that in addition to clains under Title VII for
sex discrimnation, a law firm can also find itself in trouble
under section 1981 for racial and perhaps sex discrimnation in its
pronotion practices and polices. The test under is whether the
pronotion in question would have changed the duties of the enpl oyee
to the extent that is in essence a new job. The real significance
between a discrimnation claimunder Title VI| and section 1981 is
the statute of limtations. Section 1981 clainms have a five year
statute of limtations which is far longer than Title VII clains.

The inportant point to be borne in mnd is that until

relatively recently, with the Hishon, law firns were virtually



45

unencunbered or restrained in their dealings with associates. Prior
to Hishon, law firnms were able to practice both sexual and racial
discrimnation with the selection of associates w thout fear of
Title VII application. That state of affairs has changed but old
attitudes may not have changed.

Law firms that do not realize that they nust today abide by
Title VII may find thensel ves facing discrimnation |awsuits. Under
today's enploynent laws, law firnms nust give all of their
associ ates an equal and fair evaluation for partnership, if the
potential for partnership was an inducenent in hiring the associate
or if other associates are made partners. The requirenent for doing
so arises either under an express or inplied contract theory or
under the anti-discrimnatory enploynent [aws which require an

enpl oyer to treat all enployees doing the sane work equally.
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CHAPTER THREE
SEXUAL HARASSMENT IN THE LAW OFFICE

INTRODUCTION

Sexual harassnent can affect either nen or wonen. In its
sinplest form sexual harassnent is discrimnation or the creation
of a hostile work environnent directed against a person by virtue
of that person's sex. The | aw pertaining to sexual harassnent apply
to every enployer including |aw offices and the judiciary. Sexual
harassnment, as defined by the Equal Enploynment Opportunity
Comm ssion, 20 CFR, Sec. 1604.11 pertains to either physical or
ver bal conduct and exists when:

1. subm ssion to the conduct is nmade either explicitly or
inplicitly a condition of enploynent'

2. subm ssion to or rejection of such above condition is
used as a basis for enploynent decisions affecting the
i ndi vi dual , or

3. such conduct substantially interferes W th an
individual's work or creates an offensive work
envi ronnent .

Once an law firmis informed of sexual harassnment and does not take

sufficient corrective action, then the law firm can be sued in
federal court or have a conplaint filed wth the EECC. The law firm
i's responsi ble, under both state and federal law, not to tolerate
sexual harassnment of its enployees at worKk.

Sexual harassnment does not require overt conduct by a man to

a woman. There have been many |awsuits by which wonen have sued
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ot her wonen for creating a hostile work environnment. Such wonen
have clainmed that the other wonen have, by explicitly sexual or
prof ane | anguage, caused them severe enotional distress. It is now
a settled point of law that a person may bring a sexual harassnent
case wthout having incurred any loss of benefits or economc
danmages as a result of the harassment. In Bundy vs. Jackson, (1981)
641 F.2d 934, it was held that a sexual harassnent action could be
br ought agai nst an enployer for maintaining a substantially hostile
wor k environnment even though no job benefits were lost. The United
States Suprene Court in MERITOR SAVINGS BANK vs. VINSON (1986) 477
U.S. 557 held that an enpl oyer who creates or naintains a "hostile
wor k environnment” may be liable for sexual harassnent even though
there has been no economc effect suffered by the plaintiff. The
Ninth Crcuit Court of Appeals, which covers the Wst Coast, has
held that the test to be used in determ ning whether any conduct is
harassnent is that of the "reasonabl e woman" standard. Therefore,
if a reasonabl e woman woul d be of fended by the conduct, the conduct
woul d be found to be harassnent regardl ess of whether the average
reasonabl e man woul d not consider it harassnent.

One of the nost comon sources of sexual harassnent cases
i nvol ves the all eged wongful term nation of an enpl oyee who does
not have a witten enploynent contract. Mst enploynment in the
United States is done wthout executing a witten contract.

Term nation of such enploynent is therefore "AT THE WLL" of the
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enployer or law firm Unless state |law requires grounds for the
di scharge of an enpl oyee, an enployer, which includes a law firm
may fire an enpl oyee who does not have an enpl oynent contract at
any time and for no reason at all provided the discharge is not for
a discriminatory reason. The only limtation on an "at-wll"
enpl oynent is that the enployer, or law firm may not fire an "at-
will" enployee, ie. associate, for an illegal discrimnatory
reason such as age, sex, religion or natural origin. Californiais
in the mnority of states which will find an inplied contract not
to fire an enpl oyee or associate without just cause if the enpl oyer
or law firmhad said or dis anything that created the reasonabl e
belief that an enpl oyee or associate woul d be di scharged only for
cause. The inplied contract theory used in California is not
followed in nost other states but would apply to law firns doing
business in California..

The legal profession is not immune from sexual malpractice
suits, as denonstrated by the Hishon and Ezold cases discussed in
Chapters One and Two. As with any partnership, a |l egal partnership
carries with it the liability by each partner for the debts and
acts of the other partners. Under general partnership law, this
means that each partner will be liable for any sexual harassnent
j udgnent obtai ned agai nst the partnership. In short, the partners
have agreed, by formng a partnership, to guaranty paynent of any

debts or judgnents taken against the partnership. Partners are not
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liable for the personal non-partnership related debts of the other
partners. Under the Uniform Partnership Act, the partnership (and
thus the partners) are liable for "any wongful act or om ssion of
any partner in the ordinary course of the business of the
partnership." Wiere loss or injury is caused to any person by the
partnership, the partners are individually liable for paynent of
the damages. In addition, the partners are liable for the nonetary
damages that arise fromthe actions of partnership enpl oyee or the
partnership. The classic exanple of liability for a partner's
action is the sexual harassnent case, Rena Weeks vs. Baker &
McKenzie and Greenstein. In 1994, a jury, in San Franci sco, awarded
a legal secretary $6.5 nmllion, nearly of which, was punitive
damages agai nst Baker & McKenzie. The trial court later reduced the
j udgenent agai nst Baker & McKenzie to $3.5 mllion. The judgnent is
under appeal. The plaintiff's attorneys al so sought another $3.3
mllion as attorney fees under the Fair Enpl oynment and Housi ng Act
and private attorney general statutes. This case denonstrates that
partners may be personally liable for the acts conmtted by their
partners. Wien a firms nal practice insurance policy does not cover
intentional torts, such as sexual harassnent, then the partnership
must pay the judgnent itself. If there is no insurance coverage,
then the partners may have to take a reduced share of profits in
order to pay the judgnent.

SEXUAL HARASSMENT CLAIMS UNDER THE CIVIL RIGHTS ACT
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Sexual harassnent clainms can also be pursued against a |aw
firmunder the Cvil R ghts Act of 1991 which also pertains to
discrimnation in enploynent. The key provisions of the Act
pertain:

1. Compensatory and punitive danages agai nst the enpl oyer for
victinms of intentional discrimnation based on sex,
religion, disability, race or natural origin. Damages
are capped based on the size of the enpl oyer.

2. Jury trials in cases involving conpensatory and punitive
damages.

3. An easier burden of proof for the plaintiff.

4. An expansion of existing law to cover racial harassnent and
di scharge on the job

Under the Gvil R ghts Act of 1991, the Rehabilitation Act and the

Arericans with Disabilities Act were anended to permt victinms of
intentional discrimnation on the basis of sex, disability or
religion to sue for conpensatory or punitive danages. Victinms of
racial discrimnation were already permtted to sue for such
damages under U. S.C. Section 1981. Recovery of the above damages
are not permtted in cases on unintentional discrimnation due to
the i npact of neutral enploynent practices.

Plaintiffs may recover both conpensatory and punitive damages
for violations of the Gvil R ghts Act of 1991. However, punitive
danages are not recoverable froma governnent, governnment agency or
political subdivision. In order to get punitive damages, it nust be
shown that the enployer acted with malice or reckless disregard of

the enpl oyee's civil rights. Recovery for both conpensatory (future
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pecuni ary | osses, pain and suffering, etc.) and punitive damages is

limted by the size of the enployer as foll ows:

MAXI MUM RECOVERY NUVBER OF EMPLOYEES
$50, 000 15-100
$100, 000 101- 200
$200, 000 201- 500
$300, 000 501 OR MORE

There is no limt on conpensatory damages for past pecuniary
| osses. Nor are damages suffered as a result of racia
discrimnation limted under Title 42 U S.C. section 1981. As
strange as it seens, prior to the Cvil R ghts Act of 1991, while
it was unlawful to discrimnate on the basis of race in hiring and
pronotions it was not unlawful to harass an enpl oyee based on race.
The United States Suprene Court has held that previous civil rights
laws did not protect workers fromracial discrimnation on the job.

The 1991 Gvil R ghts Act now permts clains for racial
discrimnation in the maki ng performance reviews, nodification and
termnation of enploynent contracts as well as the enjoynent of all
benefits, privileges, terns and conditions of the contractual
relationship. In other words, an enployer is no |onger permtted,
under federal law, to harass enpl oyees because of their race.

The 1991 G vil Rights Act nakes it easier for an enpl oyee to
maintain a legal action for an alleged civil rights violation in
enpl oynment against a law firm Under the Act, once an enpl oyee or
associ ate denonstrates that a particular practice of a law firm
causes a disparate inpact on mnorities and wonen, then the burden

of proof shifts to the law firm to show that the challenged
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practice is job related for the position in question and consi st ent
wi th busi ness with business necessity. The enpl oyee nay al so prove
unl awful disparate inpact by showing that a less discrimnatory
alternative is available and the enpl oyer refuses to adopt it.

Prior to the 1991 Gvil R ghts Act, nmny enployers,
specifically governnental agencies, routinely adjusted upward the
enpl oynent test scores for mnorities and wonen. This procedure was
call ed gender or race norm ng. Supposedly, these practices were
intended to adjust for the fact that wonen and mnorities were not
exposed to the educational systemto the extent of white males. Had
t hey been, the theory went, then they would have actually achi eved
these higher scores. In Decenber 1991, the federal governnent
prohi bited state enpl oynent agencies fromincreasing the scores of
mnority applicants on federally sanctioned aptitude tests.

M xed notive discrimnation exists when an enpl oyer acts, at
least in part, for a discrimnatory reason but proves that it would
have reached the sanme deci sion based on nondi scrimnatory reasons.
As di scussed in Chapter two, the Suprenme Court upheld in Hopkins~
supra, upheld an enployer’s refusal to offer a partnership
participation to a wonman enpl oyee because the decision could be
supported by nondi scrimnatory reasons. However, the 1991 Cvil
Ri ghts Act reversed the Suprenme Court’s holding. Now, when an
enpl oyer shows in m xed notive cases that the sane result would
have been taken for nondiscrimnatory reasons, the court may

prohibit the enployer fromconsidering the discrimnatory notive in



53

the future, award declaratory relief, attorney fees and costs. In
such cases, the enployee or associate still nay not recover
damages, reinstatenent or pronotion if it can be proven to the
Court that the sane action would have been taken in the absence of
the inperm ssible notivating factor.

Prior to the 1991 Cvil Rights Act, plaintiffs alleging age
discrimnation, which is often asserted by wonen, had two years
from the alleged discrimnatory act or three years for wllful
discrimnation to file a lawsuit. The tinme was tolled for up to a
year if the EEOC attenpted to get voluntary conpliance. By
conparison, persons claimng racial discrimnation under the 1964
CGvil Rights Act only had ninety (90) days to file a |lawsuit after
t he EECC gave the conplainant a letter notifying the person of the
"right to sue". The Act anmends the Age D scrimnation in Enpl oynent
ACT (ADEA). The EECC is now required to notify the conplai nant upon
termnation of the conpl aint proceedi ngs. The conplainant wll then
have only ninety days to file suit after receipt of the notice.
Prior to the 1991 Cvil R ghts Act, plaintiffs could not recover
the fees expended for expert w tnesses nore than $40.00. This nade
getting a recovery in many cases worthless because it could be
eaten up by expert witness fees. In the alternative, cases went to
trail wthout experts because of the costs involved. The 1991 G vil
Rights Act now awards the plaintiff expert witness fees if the
plaintiff should prevail.

It is also against the law to discrimnate agai nst a pregnant



54

woman worker. Most states require an enployer to provide unpaid
| eave for a pregnant woman for up to three nonths. The federal
government requires that enployers with nore than 25 enpl oyees to
offer parental |eave for up to three nonths after a child is borne.
It is also against the law for an enployer to reduce or take away
a woman's seniority while she is on pregnancy | eave. Pregnancy is
not a disability so the enployer is not required to furnish any
disability benefits. A pregnant woman is entitled to sick |eave
during the pregnancy.

The United States Suprene Court in Intern®l Union, UAW vs.
Johnson Controls (1991) 499 U.S. 1196 held that enployers cannot
deny wonen the opportunity to work in an environnent that m ght
cause genetically deforned children. In that case, the enployer, a
battery manufacturer, excluded wonen from working in areas where
they would be exposed to chemcals or nmaterials known to cause
birth defects. The enpl oyer was concerned with the possibility of
having to pay higher insurance premuns to cover the anticipated
medi cal treatnment of children borne with defects as a result of
their nother's exposure. The court found the argunment irrel evant.
Since the fathers were exposed to the same hazards, the nothers had
the right to demand exposure if they wanted it. Regardless of
personal feelings on the matter, the Supreme Court has rul ed that
t he enpl oyer cannot discrimnate even with the best of intentions

and | egitimte business notives.
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Courts have been careful to limt sexual harassnment clains to
actions which create a hostile work environnent rather than to
situations of a man nerely asking once for a date and being
rebuffed. It is a recognized fact that many married persons net
their spouses on the job. It would be both hypocritical and
virtually useless for a conpany to attenpt to bar conpany dating or
romances. Enployers do have a duty to ensue that when an enpl oyee
rejects the initial advances of another on the job that no
harassment or sanctions thereafter follow This tightrope which
enpl oyers nmust wal k was highlighted in Thomkins vs PSE & G Co.
(1976) 422 F. Supp. 553, which recognized the difficulty in
deci di ng between sexual harassnent and normal human interchange:

"If the plaintiff's view were to prevail, no supervisor could,

prudently, attenpt to open a social dialogue wth any

subordinate of either sex. Am invitation to dinner could
become an invitation to a federal lawsuit... And if an

i nebriated approach by a supervisor to a subordinate at the
office Christmas party could form the basis of a federa

lawsuit... If a pronotion or raise is later denied to the
subordinate, we would need 4,000 federal judges instead of
400. "

The key for a plaintiff's success on a sexual harassnent claimis
whet her the conduct created a hostile work environnment. |In Henson
vs, City of Dundee, (1982) 682 F.2d 897, the court held that is was
sexual harassnent for a conpany to force a woman "to run a gauntl et
of sexual abuse in return for the privilege of being allowed to
work and meke a living." Wat constitutes a hostile work
environment is determned on a case by case basis. There is a

belief that an enployer should not be liable for attentions paid
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bet ween i ndividuals that have their basis in the natural behavior
bet ween nen and wonen wi t hout knowl edge that one person has crossed
over the line into inproper sexual harassnment. Barnes vs. Costle
(1977) 561 F.2d 983. In contrast, in Bundy vs. Jackson (1981) 641
F.2d 934, a hostile work environnent was found to exist where a
mal e supervi sor repeatedly made sexual overtures to the plaintiff
and described his sexual prowess with other wonen. The plaintiff
was not fired but since the enployer did not act on her conplaints,
it was liable for permtting the hostile environnent to continue.
In contrast not all conduct, even if of a sexual nature, nmay not
rise to the level of a creating a hostile work environnent.
Li kewi se, in EEOC vs.Sage Realty Co. (1980) 507 F. Supp. 599 sexual
harassnent was found to have occurred where a worman was required to
wear a sexually revealing uniform which caused her to receive
insulting cooments and sexual propositions. In Rabidue vs. Osceola
Refining Co (1986) 805 F.2d 611 held that poster displays, that
were not obscene, had only a mnimal effect on the work environnment
and thus could not support a sexual harassnent claim

The nove to abolish all sexual harassnment can go too far and
i npi nge and chill the free exercise of free speech. In 1994, Los
Angel es sought to prohibit a Captain in the fire departnent from
readi ng a Playboy magazine on his own tine in his own quarters in
the fire house as part of its policy to abolish sexual harassnent.

As additional facts to the case was that there were no wonen fire
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fighters in the fire house. Despite this fact, wonmen twenty mles
away in the clainmed that sexual harassnent was occurring because
this man was readi ng Playboy in private. The Captain, rather than
be branded a sexual harasser, challenged the policy in Federa
Court and won.

One of the nost common forns of sexual harassnent clains is
that of constructive discharge. In this situation, the plaintiff is
forced to leave the job as a result of the alleged sexual
harassnent. As stated above, loss of a job or econom c benefits is
no | onger a requirenent for maintaining a sexual harassnent suit.
Leaving the job, however, is indirect evidence of the severity of
the harassnent effects on the person. As with a harassnent case,
for the enployer to be liable it nust be shown that the enpl oyer
either created or permtted the hostile work environnent to go on
with know edge of its existence and effects on the plaintiff
Broomis vs. Regal Tube Co. (1987) 44 FEP U.S. 1119, Tomkins vs.
Public Serv,Elec & Gas. Co. (1977) 568F.2d 1044, Muller vs. U.S.
Steel Corp. (1975) 509 F.2d 923. Were the plaintiff is a mnority,
there is a possibility that the person was forced out of the job
for both sexual and racial reasons. It is therefore possible to sue
an enployer for both racial and sexual discrimnation and
harassnent. Miller vs. Bank of America (1979) 600 F.2d 211, Sexual
Harassment and Race 8 Notre Danme J. of Legis 30. (1981).

In the situation of a discharge, once the conplaint has set
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forth a prima facie case for sexual harassnent, the burden of proof
shifts to the enployer to show that the discharge was for a non-
discrimnatory reason. Texas Dept. of Community Affairs vs. Burdine
(450 U. S. 248, Miller vs. WFLI Radio, Inc. (1982) 687 F.2d 136. An
enpl oyer need only show to defeat a sexual harassnent clai mthat
the discharge was "for good reason, or no reason, absent
discrimnation,”" Tims vs. Bd. of Ed. (1971) 552 F.2d 551. The
courts wll determne, based upon the evidence, whether the
di scharge was the result of sexual harassment and if the discharge
all egedly for cause was nerely pretextual. In Barnes vs. Callaghan
(1977) 559 F.2d 1102, a discharge was found not be pretextua
because the enpl oyer docunented repeated warnings for substandard
work and gave the plaintiff a seven nonth trial period. Likew se,
in Lewis vs. G.M. Corp. (1977) 557 F.2d 1255 no sexual harassnent
or discrimnation was found to have occurred because the enpl oyer
proved that discharge was justified with proof of el even separate
citations for substandard work.

In determ ning whether sexual harassment has occurred, it
of ten becones necessary to investigate the plaintiff's actions and
private life. The United States Suprenme Court in Vinson, supra held
t hat evidence of the plaintiff's sexually provocative speech and
dress at the job is not inadm ssible because it relates to whether
t he sexual advances were unwel conme but, nonethel ess, should be

wei ghed against the "potential for unfair prejudice" against the
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plaintiff's case. Likew se in Henson vs. City of Dundee, supra, the
court permtted testinony regarding the plaintiff's affair with a
co-worker as being relevant to whether the subsequent resignation
was the result of a constructive discharge or other reasons. Sone
states, such as California, have enacted |legislation which [imt
di scovery in a sexual harassnment case of a plaintiff's sexual
history to only the all eged defendant.

Sexual harassnment cases are anong the nost difficult to prove
because it is often inpossible to get the evidence to collaborate
the plaintiff. Even so, this is no reason for courts to abandon the
traditional concept of justice and award judgnents wthout a

pr eponder ance of evidence on behalf of the plaintiff.
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CHAPTER FOUR
GENDER-BASED DISCRIMINATION CONSIDERATIONS

IN THE LAW OFFICE FOR PREGNANCY

INTRODUCTION

It is against the law for any enployer, including a |aw
office, to discrimnate against a pregnant worker including an
associ ate. Most states require an enpl oyer to provide unpaid | eave
for a pregnant woman for a maxi mnum of three nonths. The federa
governnent requires that enployers with nore than 25 enployees
of fer parental |eave for a maxi num of three nonths after the child
is born. It is also against the |law for an enployer to reduce or
remove a wonan's seniority while she is on pregnancy |eave.
Pregnancy is not a disability: the enployer is not required to
furnish disability benefits. A pregnant woman is entitled to sick
| eave during the pregnancy.

The United States Suprene Court in International Union, United
Automobile, Aerospace & Agricultural Implement Workers of America,
UAW v. Johnson Controls, Inc. 497 US 187 (1991) held that enployers
cannot deny wonen the opportunity to work in an environnent that
m ght cause genetically deforned children. The case: The enpl oyer
was a battery manufacturer who excluded wonen fromworking in areas

where they would be exposed to chemcals or materials known to



61

cause birth defects. The enployer was concerned wth the
possibility of having to pay higher insurance prem uns to cover the
anticipated nedical treatnent of children born with defects as a
result of their nothers' exposure. The court found the argunent
irrelevant. Since the fathers were exposed to the hazards, the
nothers had a right to demand exposure if they wanted it.
Regardl ess of personal feelings in the matter, the Suprene Court
has rul ed that the enpl oyer cannot discrimnate even with the best

of intentions and legitinmate business notives.

PREGNANCY DISCRIMINATION ACT

Until 1978, discrimnation based upon pregnancy issues was not
an enpl oyer practice covered under Title VII of the Cvil Rights
Act. However that changed when Congress passed in 1978 the
Pregnancy D scrimnation Act which changed the definition o f “sex”
in Title VIl to include the follow ng:

“Because of or on the basis of pregnancy, childbirth or
related nedical conditions; and wonen affected by pregnancy,
childbirth or related nedical conditions shall be treated the
sane for all enploynent-rel ated purposes, including receipt of
benefits under fringe benefits prograns, as other persons not
affected but simlar in their ability or inability to work...”
(42 U.S. C. sec. 2000e(k)

The effect of this |anguage was to create a standard of equality in

whi ch pregnant wonen workers are to be treated the sane as any
ot her tenporarily disabled worker. This standard does not bestow

any nore benefits to the pregnant worker than that given to a
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nonpr egnant - di sabl ed worker. The Pregnant Discrimnation Act, in
essence, sinply requires equal treatnment anong all tenporarily
di sabl ed enpl oyees and pregnant wonen. |f a benefit is not provided
to non-pregnant tenporarily disabled workers, then the benefit need
not be offered to pregnant wonen. This expanded view of Title VI
was codified by the EEOCC regulation 20 CFR Sec 1604.10(b) which
states in pertinent part:

“Disabilities <caused or contributed to by pregnancy,
childbirth, or related nedical conditions, for all job-related
pur poses, shall be treated the sane as disabilities caused or
contributed to by other nedical conditions...”

The EECC went on state in its regulations that since preghancy was

the same as any other disability, its treatnment by the enpl oyer
shoul d be the sane as well.

“Witten or unwitten enploynent policies and practices
involving matters such as the commencenent and duration of
| eave, the availability of extensions, the accrual of
seniority and other benefits and privil eges, reinstatenent and
paynment under any health or disability insurance or sick | eave
pl an, formal or informal, shall be applied to disability due
to pregnancy, childbirth, or related nedical conditions on the
sane terns and conditions as they are applied to other
disabilities.”

Several early cases set the standard for determ ning whether

di sparate treatnent occurred when conparing pregnant workers
agai nst non-pregnant di sabl ed workers. On Newport News Shipbuilding
& Dry Dock v. EEOC 462 US 669, 77 LED 2d 89 (1983) the Suprene

Court reviewed an enployer’s policy which treated the nedical
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benefits for spouses of enployees differently. The husbands of
femal e enpl oyees had conpl ete nedi cal coverage whereas the w ves of
mal e enployees were only covered up top $500 for childbirth
hospitalization. The Suprene found such disparate division of
medi cal benefits a violation of Title VII. The Court held that when
an enpl oyer adopts a nedical plan which covers the nedical expenses
of the spouses of enployees, the enployer may not exclude or limt
medi cal conditions related to pregnancy. The Court ruled that
allowing an enployer to limt the pregnancy benefits to spouses of
mal e enpl oyees woul d have the effect making the mal e benefit plan
package | ess val uabl e and conprehensive as the package provided to
the femal e enpl oyees. The result of which would be a violation of
Title VII since the plans would not be equal based upon sex.

In EEOC vs. Southwestern Elec. Power Co. 591 F.Supp. 1288
(1984), the Western District Court of Arkansas applied Newport News
in a question of equal treatnent. The enployer permtted any
di sabl ed enpl oyee a four-week | eave. The plaintiff who had used up
a four-week maternity | eave requested an extension as a preference
not as a necessity. The woman refused to return to work and was
fired. She thereafter sued for discrimnation. The District court
ruled in favor of the enployer. The Court found that the enployer
did not give extensions to any disabled persons so there was no
discrimnation in not giving an extension to the plaintiff.

The issue on | eave under the Pregnancy D scrimnation Act is
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whet her the enployer treats the |eaves given to non-pregnant
di sabl ed enpl oyees the sane as pregnant workers or the pregnant
spouses of workers. Unless such |eaves are treated the sane, the
enpl oyer will be liable to discrimnation under the Act. This can
have serious ramfications for a law office. Should a pregnant
associate be treated differently than a tenporarily di sabl ed non-
pregnant associate, the law firm wll be exposed to a

discrimnation suit and potential danmages under Title VII.
DISCRIMINATION IN HIRING OR PROMOTION

The basic tenet of Title VII is that an enployer may not
di scrimnate against or refuse to hire to pronote a wonan because
she is pregnant. The procedure for Title VII cases 1is
straightforward. The plaintiff nust produce evidence of a
discrimnatory practice by the enpl oyer which creates an inference
that the enployer has discrimnated under Title VII. Once that
burden has been net, it becones the enployer’s burden to prove a
legitimate, nondiscrimnatory reason and basis for the action. The
plaintiff then must overcone the enployer’s proffered explanation
as a pretext in order to prevail.

A pregnant worker can be fired under the right circunstances.
The | aw only prohibits the discharge of a pregnant wonan because
she is pregnant. Legitinmte, non-pregnancy related reasons, can
support a discharge., In Elbin v. Whirlpool Corp, 36 FEP 1632

(1985) a pregnant worman was fired because she had m ssed 75 days of
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wor k during her pregnancy. The wonan sued for discrimnation. The
Court, in examning the case, found that the enpl oyer treated al
disability absences the sanme. The court concluded that the
plaintiff was an unreliable enployee as far as the enpl oyer was
concerned and uphel d the di sm ssal.

In Troupe v. May Dept. Stores Co. 20 F3d 734 (1994) the court
hel d that an enployer is not required to keep a pregnant worker on
if she cannot work because of her pregnancy nor is the enployer
required to treat a pregnant worker, suffering with norning
si ckness, better than any other enployee.

Where a pregnant enployee can show different treatnment from
t hat gi ven non-pregnant workers, the enployer will be found to have
violated Title VII. In EEOC v Ackerman, Hood & McQueen, Inc. 956
F2d 944 (1992) an enployer was found liable for a Title VI
viol ation because the enployer had given non-pregnant workers
| eaves and schedule adjustnments wthout a nedical reason yet
refused to do so for a pregnant wonman who has a witten doctor’s
request for a schedule adjustnent. This disparate treatnent
resulted in the enployer being subject to Title VII liability.

Any di scharge or change in working conditions for a pregnant
wor ker automatically raises Title VII speculation. It is always
i ncunbent upon the enployer to be able to justify any such changes
in order to avoid Title VIl liability. The nmere change in working

conditions is generally sufficient for the pregnant enployee to
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file a conplaint for discrimnation against the enployer. At trial,
t he enpl oyer nust be able to defend its decision or face judgnent
against it. It is not automatic for a conplaining wonan to win a
suit for discrimnation sinply because the enpl oyer discharged her
or changed her duties. A presunption may be created of
discrimnation but it is a rebuttable presunption

Just as an enployer may not fire a pregnant wonan the enpl oyer
may not force a pregnant worker to quit. In Brinkman vs. State of
Kansas Dept. of Corrections 863 F. Supp 1479 (1994), a wonman sued
her enpl oyer claimng discrimnation. However, the court found that
she was unable to tie her dismssal to her pregnancy 8 nonths
earlier in a manner that would refute the enployer’s claimthat she
was fired for poor job performance and the abandonnent of her job.

Li kewi se Pierson vs. Mrs. Fields Cookies 857 F. Supp 867 (1994)
a woman clainmed that her dism ssal was based upon her pregnancy.
The enpl oyer prevailed by showing to the court that the reason
given for her term nation was not pretextual. The reason advanced
by the enployer, poor job performance, was docunented adequacy
docunented by the concerns raised by the enployer before the
enpl oyer was even aware of the enpl oyee’ s pregnancy.

An interesting case for the prem se that poor job performance
need not always be the grounds for discharging a pregnant worker
was Turic v. Holland 849 F. Supp. 544 (1994). In this case a

pregnant, unwed worker decided to keep the baby. The wonman
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di scussed here decision with her fenal e co-workers. The co-workers’
religious sensibilities were offended to such an extent that job
performance in the departnment suffered. The enpl oyee was di scharged
not because of her pregnancy but because of the controversy in the
departnment. The Court sided with the enployer that there was no
discrimnation. This is a strange fact not apt to be repeated but
it does highlight the fluid nature of this type of action. Onits
face, this case appears to be a harassnent action agai nst the wonman
by ot her wonen. However such harassnment is not covered by Title VII
and mai ntaining harnony in the office is a legitimate ground for
term nating a pregnant enployee under this fact pattern

The only legitimate factor acceptable by the courts in a
di scharge of a pregnant enployee in a Title VIl action is whether
t he enpl oyee was unable to performher job. In EEOC v. Cornith,
Inc. 824 F.Supp, 1302 (1993) the court limted the enployer’s
decision to fire a pregnant enployee to only the situation that the
enpl oyee could not do her job. The enpl oyer was prohibited, in that
care, fromforcing a pregnant enployee to take maternity | eave out
of concern for her health or even potential liability. The Court
found, as pretextual, the reason advance d by the enployer for
firing the enpl oyee, who as a waitress was accused being unable to
carry her trays. The Court rejected that argunent finding that all
wai tresses got help with their trays fromboth other waitresses and

restaurant workers. As such, there was no discernible distinction
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advanced by the enployer to justify the firing. Therefore, the
enpl oyer was found liable, by the Court, for a Title VII violation.

The inportant consideration to renmenber is that Title VII does
not require the enployer to nake special accommobdations for a
pregnant enployee if the net effect of doing so would anount to
preferential treatnment. In Armstrong v. Flowers Hospital 812
F. Supp. 1183 (1983) a pregnant nurse had refused to treat AIDS
patients. The hospital had a policy of firing any nurses to treat
Al DS patients regarding of pregnant status. The court found that
the risk of contracting AIDS for a pregnant versus a non-pregnant
nurse is the sane. The only difference was the risk to the fetus
and that risk is always present in a pregnancy. The court found
that a disparate inpact would result if the hospital was ordered to
treat pregnant and nonpregnant nurses differently.

In today’'s world the view of norality and adultery in the
enpl oynent setting are far different that they were forty years
ago. At one tinme, it was entirely natural for an enployer to
di scharge a unwed wonman for becom ng pregnant. Today, the w sdom of
that decision rests upon the facts of each individual case. In
Hargett v. Delta Automotive Inc. 765 F.Supp. 1487 (1991) an
enpl oyer was found liable for discharging an enpl oyee who becane
pregnant as a result of an affair with a married custoner. The
Court had a rule of no fraternization with the custoners but had in

the past treated other enployees differently that it treated the
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plaintiff. This unequal treatnent resulted in the Court finding a
di sparate inpact on the pregnant enployee and the enployer was
therefore |liable under Title VII

In a case with religious overtones, the Court in Vigars v.
Valley Christian Center 805 F Supp 802 (1992) denied a religious
school’s notion for summary judgnent of the conplaint filed by a
di scharged pregnant enpl oyee. The enpl oyee had cl ained that she was
fired because she was pregnant. The enployer clainmed that the
enpl oyee was fired because she breached the school’s religious
beliefs and commtted adultery by having the baby of man to whom
she was not narried. The Court found there to be a triable issue of
fact and ordered the case to proceed.

LEAVES OF ABSENCES

The problem that many enployers, including law firnms, have
wi th pregnant enployees is howto factor their pregnancy into the
normal workings of the office. An enployer cannot adopt policies
that favor the pregnant worker because then the enployer is
favoring the pregnant worker over the nonpregnant workers which is
also a violation of Title VII. This was simlar to the instance
where the fenmale enployees were given better pregnancy benefits
than those of the spouse of the nal e enpl oyees.

In addition to any problens of having a pregnant worker on the
j ob, the enployer nmust deal with the issues raised in not having

the pregnant worker on the job. How should an enployer handl ed
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request for |eaves of absences? An enployer is powerless to dictate
to a pregnant enployee when she nust take a | eave of absence. In
Cleveland Board of Education v. LaFleur 414 US 632 (1974) THE
United States Supreme Court held that an enpl oyer may not set the
time of the maternity |eave for the enployee. In that case, the
School Board had a policy requiring the pregnant teacher to take
maternity leave in her fifth nonth and not to return until the baby
was 3 nonths old. The Court held that mandatory, maternity |eave
policies were a violation of due process. The Court found that such
policies, “needlessly, arbitrarily or capriciously inpinge on this
vital area of a teacher’s constitutional liberty.” The Court
believed that a policy of mandatory, maternity |eave created an
irrebuttabl e presunption that wonen were unable to performtheir
duties during this period even though they have nedical evidence
that they were totally capable of doing so.

Wil e an enpl oyer may not force a pregnant enployee to take a
mandatory, nmaternity |eave, the enployer is only required under
Title VI to give a voluntary |eave to her on the sane conditions
as it is given to nonpregnant tenporarily disable enployees. EEOC
vs. Southwestern Elec. Power Co. 591 F. Supp 1128, supra. As such,
while a woman is out of pregnancy |eave the enployer is required to
give to her the type and scope of benefits that it gives to the
ot her nonpregnant tenporarily disabl ed workers. For exanple, if the

wor ker continues to pay the insurance prem uns, pensions benefits
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or accrual of seniority while the nonpregnant workers are our on
disability, then the enployer nust do the sane for pregnant workers
out on maternity leave. Title VII does not require that an enpl oyer
give a pregnant worker paid |eave except in the situation where
paid leave is given to nonpregnant workers who are out on
disability. In such a situation the enployer is required to also

give a paid |l eave to the pregnant enpl oyee.

FAMILY AND MEDICAL LEAVE ACT

Child care leave is not the same as maternity |eave. An
enployer may be required under Title VII to give a wonman a
maternity | eave because as a result of the Pregnancy D scrimnation
Act of 1978, pregnancy is to be treated the sanme as any other
temporary disability. Such is not the case wth child care | eaves.
Wi ch are not considered disabilities under Title VII.

Even t hough an enployer may not be required to give a child
care |l eave under Title VII, the enployer may be required to do so
under the Famly and Medi cal Leave Act. Congress in 1993 passed the
Fam |y and Medi cal | eave Act which covers enployers with 50 or nore
enpl oyees. Under the Act, eligible enployees are given up to 12
weeks of unpaid leave in a 12-nonth period in order to care for a
famly nenber. This leave is not |imted only to wonen but applies
to men as well. Under this act, either sex may take the tine to
care for a new born child, to bond with adopted or foster children,

care for an ill relative or thenselves if they are ill. Under the
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act, enployees nmay be required to use accrued paid | eave as famly
| eave and to provide 30 days’ advance notice of the | eave whenever
possi ble. The enployee may also be required to provide nedical
certification of the serious illnesses, if any, which are clained
as the basis for the |l eave. Al so, under the Act, an enployer can be
required to regularly keep the enpl oyer updated as to any changes
in the intention of returning to work. The Act is enforced by the
United States Departnent of Labor. Sonme states have adopted their
own Fam |y Leave statutes that are nore generous that the Federal

ACT and al so cover enployers with | esser nunber of enployees.
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CHAPTER FIVE
EXECUTIVE SUMMARY OF THE PRELIMINARY REPORT OF THE

NINTH CIRCUIT TASK FORCE ON GENDER BIAS.

I n August 1990, the NNnth Grcuit adopted a resolution for the
i npl enentation of a gender bias study for the federal courts
conposing the Circuit. The resolution called for an extensive
eval uation of gender bias throughout the Crcuit. The study was
assigned the responsibility to investigate the effects of gender in
such areas of court admnistration, gender bias wthin the
judiciary, sel ection of court-appoi nted counsel and jury
instructions. O special concern was the treatnent of wonen
attorneys within the Grcuit by Judges and the correction of gender
bi as situations as they are discl osed.

The Research Agenda, as devel oped by the Task Force, decided
not to focus of “gender bias” per se but rather to study the
effects of gender on the Grcuit’s actual operation. The Task Force
recogni zed that instances of deliberate gender bias are rare or at
|least difficult to docunent. Gender bias often arises in subjective
and perceptive instances and often w thout a consci ous awareness on
the part of the perpetrator that it is occurring. To guide the
Task Force in its study, the Task Force devel oped four key areas

which were further subdivided into nore specific areas in which
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gender bias then eval uat ed.

The first gender bias area of investigation was a
determnation of the roles in which wonen and nmen attorneys play in
the Nnth Grcuit. In this area, the Task Force was concerned with
t he conposition and appoi ntnent of wonen as judges in the Crcuit.
Al so, the Task Force was concerned with developing a basis for
interpreting and evaluating the “contextual information” of the
experiences and views of wonmen attorneys participating and
practicing in the Crcuit.

The second area designated for gender bias study was the
ef fect of gender on appointnents made by the judiciary and in the
hiring and pronotion processes of wonen attorneys in both the
private and public sectors of the bar. The purpose of this anal ysis
was to devel op an objective standard for identifying and eval uating
the gender influences present in the professional advancenent of
wonen attorneys in the Crcuit.

The third area of analysis by the Task Force was the effect of
gender on the professional interactions between opposing attorneys
appearing before the GCrcuit both in the courtroomand in out-of-
court negotiations. This area was deened especially worthy of
investigation as a neans of evaluating how judges viewed the
pr of essi onal conpetence of wonmen attorneys. Investigating this area
was al so useful in gauging how the judiciary rates the relative
i mportance and contribution of wonen attorneys to the | egal process

as a whol e.



75

The fourth area of investigation, considered significant by
the Task Force, was the role that gender plays in the |egal
decision making process of the N nth GCrcuit. This area was
investigated to ascertain the extent of influence which gender
pl ays on the decisions rendered both for and against litigants.

In collecting its data, the Task Force enpl oyed several neans,
each with its own inherent strengths and weaknesses in determ ning
the effects of gender bias on the selected areas. The Task Force
ultimately determ ned, upon analyzing the data, that each of its
data gathering nmethod disclosed simlar patterns and attitudes of
gender bias. As a result, the Task Force concluded that the
findings accurately reflected the experiences, attitudes and
beliefs and practices of the judges and attorneys practicing in the
Ninth Crcuit.

The Task Force relied extensively upon Public Records for the
determ nation of the denographic characteristics of the judiciary
and division along gender lines as to the makeup of the bench, bar
comm ttees and appoi ntnments of attorneys by the bench. In addition,
a Judges Survey was conpl eted by 232 judges who represented over 80
percent of the Grcuit. Likew se, an Attorney Survey was conpl eted
by 3,531 attorneys who represented about half of the attorneys to
whom t he survey was nail ed.

In addition to the surveys, the Task Force also evaluated
nearly 1,000 nmargin comments submtted in addition to the responses

to the surveys. The Task Force also utilized 19 different focus
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groups in both general and specialized areas of |egal practice. The
focus groups were questioned as to the effects of gender on wonen
attorneys in the specific areas under investigation by the Task
Force. In particular, the Task Force investigated the areas rel ated
to judicial appointnents, hiring and pronotion in law firnms and
courtroom accept ance.

The Task Force created a denographic profile of the Grcuit.
It was concluded that as of 1991, the representation of wonen on
the bench in the Nnth Grcuit was generally of a higher proportion
than el sewhere in the nation. O the Judges, 12 percent (12% were
wonen. In conparison, five federal districts had no wonen judges at
all and in three other districts there was only one wonan on the
bench and that in the capacity of a part-time nmagistrate.
Li kewi se, the adm nistrative court systemof the Nnth Grcuit also
reflected simlar representations wth 8 percent of the
adm ni strative judges of the Social Security Adm nistration being
wonen and 27 percent of the immgration judges bei ng wonen.

The task force found that the nunmber of wonen attorneys
practicing before the Nnth Grcuit are roughly consistent wth the
representation of wonmen  j udges. Si xteen percent of t he
practitioners before the Ninth circuit are wonen attorneys as
opposed to 12 percent of the judges being wonen. There was a
significant difference based on gender between the enpl oynent of
attorneys. It was found that nearly two-thirds of all wonen

attorneys work in public practice. In contrast, one-third of nale
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attorneys work in offices with wonen associates conprising |ess
than 10 percent of the attorneys. The Task Force sought to
determ ne whether the |lack of wonen in these offices was the result
of the mjority of wonen attorneys electing nore lucrative
gover nnment enpl oynent or gender based bi as.

The areas of judicial appointnments and hiring produced
significant divergent opinions anong the sexes. CGenerally, male
attorneys believed that judicial appointnments and the hiring and
pronotion practices of law firms were nerit-based in today’' s
professional climate. In contrast, wonen attorneys felt that gender
di scrimnation and gender based biased still plays an inportant
role in judicial appointnents and also in the enpl oynent practices
of law firmns.

Wnen attorneys and judges consistently expressed their
feelings that the male dom nation of the judiciary has worked to
the detrinment of wonmen |awers by excluding them from the
unofficial networks which influence judicial appointnments. CGted in
support of this belief was the relatively small nunber of wonen
appointed to the bench and bar commttees. In contrast to this
belief was the male view that Task Force statistics showed that
only 16 percent of the current practitioners in the Ninth Crcuit
are wonen the mgjority of whom only becane attorneys in the |ast
twenty years. As a result, according to nany nale attorneys, the
representation of wonen in the bar commttees, and the Iike,

accurately reflects a correct representation of practitioners who
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have earned the right to be those positions. To further highlight
this different perception anong the genders was the consistently
stated view of wonen attorneys that law firns in general tend to
give inportant cases to nmen rather than to wonen wth equal
qualifications.

Courtroom interactions were also investigated by the Task
Force. The Task Force evaluated the variety of perceptions,
feelings and predications regarding the interactions of both male
and female attorneys in the Ninth Crcuit. An interesting fact
di scl osed by the Task Force is that on the whol e both nmen and wonen
attorneys feel that they have generally received fair treatnent
fromthe judges in the NNnth Grcuit. This view was al so seconded
by the Court personnel working for the federal judges.

Even though nost wonen attorneys reported having generally
received fair treatment fromthe Nnth Grcuit, nost still harbored
and supported the belief that wonen attorneys experience a “variety
of interactions that subtly and overtly undercut their own sense of
worth.” This view was contrasted by nale attorneys, in general, who
were unaware of any such interactions taking place with wonen
attorneys. In analyzing the data obtained through the attorney
survey, the Task Force concluded that it had obtained sufficient
data to reliably support a contention that 60% of the wonen
attorneys practicing before the Crcuit have experienced unwanted
sexual advances or harassnent from col | eagues, opposing counsel,

j udges or court personnel.
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An interesting and unexpected observation by the Task Force
was the effect of age on the perception of gender differences and
its elimnation. It has |ong been postul ated that nobst gender bias
issues are the result of the ages differences and cultural
background of the attorneys involved. Generally, nobst nale
attorneys are ol der than nost wonen attorneys, given the fact that
nost wonmen attorneys are relatively new to the profession having
becone so since 1970. It has |long been a prevalent belief that
ol der attorneys have a nore stereotypical view of the role of wonen
in society which conflicts with wonen attorneys in today’ s worl d.
As a result, it had long been speculated that the gender bias
concerns of wonen attorneys will abate as the general ages of the
two genders equalize. The Task Force's observation, however,
contradicted this belief. The Task Force was surprised by its
finding that there was no discernible difference between the
perceptions held by nmen and wonen attorneys bel ow the age of 40 and
t hose perceptions held by nen and wonen attorneys over the age of
40. What this was concluded as neaning is that there is no reason
to believe that gender-based bias in the | egal profession should be
expected to di sappear automatically as the general ages of nen and
wonen in the | egal profession equalize.

An interesting, but not entirely unexpected, perception
docunented by the Task Force’'s Advisory Conmttee on Federa
Benefits found that 45 percent of the | awer and non-lawer claim

representatives believe that gender influences the adjudication
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process. As m ght be expected, male and fenmale adm nistrative | aw
judges had different views regarding their perceptions of gender
i nfl uences on decision nmaking by adm nistrative |aw judges. The
Task Force found it inportant to note that many male and fenmal e
claimrepresentatives believe that female clains are less likely to
be credited by ALJ's than clainms nmade by nen. The explanation
asserted for this belief was the credibility determ nati ons which
the ALJ’'s nust make. It was suspected by the Task Force that as a
result of the various roles of nen and wonen in society and
physi ol ogy, many of the “facially neutral aspects of SSA disability
determ nations may have gender-differentiated inpacts.”

The Task Force reached several conclusions regardi ng gender
bias in the Ninth Crcuit. A view, asserted by nmany persons, is
that gender bias in the Ninth Grcuit has substantially subsided
in recent years leaving only isolated and rare instances not
represented to the norm The Task Force’'s conclusions, however
supported the opposite view The Task Force concl uded that “gender
remains relevant-indifferent ways, at different tinmes, but
frequently playing a role.” The Task Force concl uded that sonetines
men suffer from gender bias but, on the whole, wonen attorneys bear
the blunt of it inthe Ninth Crcuit.

As a result of its Task Force's findings, the Ninth Grcuit
adopted Resolution No. 2, at the August 1992 N nth Crcuit
Conference. Resolution urged all nmenbers of the Ninth Crcuit to

continue to make efforts to enhance the inclusion of wonen in the
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work of the circuit, in the conmttees of the circuit and of the
district courts and to elimnate gender bias in the courts.
Significant in the vote on the 1992 Resol uti on was the breakdown of
the percentages. The initial 1990 resol ution which authorized the
creation of the Task Force was passed with a percentage of 58%in
support, 35 percent opposed and 7 percent abstaining. The 1992
Resol ution, in contrast, passed wth 89 percent in support and 11
percent against. The attorney representatives, who voted on the
resolutions were 80 percent in support of the 1990 resol ution and
99 percent in support of the 1992 resolution. The difference
bet ween the | evels of support for the Resolution of the Judges and
attorneys does raise sone concerns regarding the Task Force’s
findings. The fact that one out of nine judges did not support the
report may, to sone, create an open question as to whether the Task
Force’s report was being viewed as too liberal or not truly
reflective of the gender bias in the Crcuit. In any event, the
majority of the Judges of the Ninth Grcuit adopted the report and
its findings remain one of the nost and exhaustive studies ever

undert aken regardi ng gender bias in any Federal judicial system
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PART TWO: GENDER BIAS IN GENERAL IN THE LEGAL PROFESSION
A_. GENDER BIAS IN DOMESTIC RELATIONS

INTRODUCTION

It is in the area of donestic relations that gender bias is
nost encountered. The field of donestic relations, also referred to
as Famly Law, covers child custody, child support and nobst
inportantly, divorce. One of the nobst inportant aspects in any
divorce is the economc reality that it forces upon the parties.
Both the husband and the wfe after the divorce, wll be in a
different financial and economc situation. Oten after the
di vorce, the ex-husband and the ex-wife wll have nmarkedly
different anmpunts of income comng into their respective
househol ds. In 1979, for exanple, they concentrated 58% of all
wor ki ng wonen heading famly households in the service and cleri cal
areas. In a 1981 study, U S. Dept. of Labor, The Female-Male
Earnings Gap: A Review of Employment and Earnings Issues, often
cited by femnists, it was determned that wonen in these jobs were
only earning $61 conpared to every $100 earned by nen in general.
In reality, the study is distorted because it conpared nmen doi ng
all different types of work with the work done by all wonen. There
is no conparison or relationship based wupon identical work
performed by nmen and wonen. An inportant point that should be borne
in mnd is that nost of the wonen, in that study, were engaged in

| ow- payi ng jobs. As such, the wonen’s desire to do those jobs or
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their inability to get a higher-paying job is irrelevant. Mney or
the lack of it is the single nost inportant factor in determ ning
a person’s quality of life. It is the anount of noney the spouses
have com ng into their households, follow ng their divorce, which
is inportant as the basis for the determnation of property
di vision, child custody, child support and ali nony.

One of the functions of any divorce court is to divide the
property in the marital estate (also called the community or famly
estate), award child custody, set child support. The court also
must determne if either spouse should be awarded alinony (spousal
support as it is called in sone states) from the other spouse.
Today, no state requires proof of fault in order to get a divorce
al though in sonme states it can still be alleged in the petition
Al states have adopted sonme form of no-fault divorce based upon
irreconcilable differences. Until relatively recently, it used to
be that a spouse could only get a divorce upon finding some degree
of fault against the other spouse. Once the fault was determ ned,
the judge had the discretion to divide the marital property in any
fashion to punish the spouse who caused the fault and therefore
destroyed the marri age.

Wth fault no | onger being an i ssue or grounds for a divorce,
in nost states, the marital property is usually divided equally in
accordance with the famly law of the state in question. The no-
fault Iaws for divorce grounds have al so been carried over, in nost

states for alinony paynents. Mst states do not consider fault of
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a spouse in naking alinony awards. Nonet hel ess, sone states still
consider fault for in making property divisions or alinony orders.
In Nevada, for instance, which permts no-fault divorce is unclear
on the issue of considering fault as a factor for awardi ng al i nony.
In Heim vs. Heim (1988) 104 Nev. 605, the Nevada Suprene court
st at ed:

"Al t hough Nevada has nade inconpatibility a ground for divorce
and has elimnated the fault concept in establishing grounds
for divorce, it has neglected to deal wth the question of
whet her fault should play a role in deciding questions
relating to alinony.

Nevada is not alone on this regard, and when the question has
been presented to the courts in other states, sone have held
that in the absence of |egislative change corresponding to the
enactnment of no-fault grounds for divorce, fault should
continue to be a factor in awarding alinony or property
distribution. Gher courts have held that permtting fault to
be considered in these situations would be inconpatible with
the no-fault statutes. See e.g., Annotation, Fault in
Consideration of Alimony Award 86 A.L.R 3d 1117 (1978); Does
No-Fault Divorce Portend No-fault Alimony 34 Pitt. L. Rev. 486
(1973).... we note, without deciding the point, that the past
relations and conduct of the parties mght be legitimtely
consi dered under the legislative direction that the courts may
regard to the "respective nerits of the parties.”

Fault, in property distributions or alinony awards, is in sone
states, highly inportant. Fault may result in higher or |ower
alinony awards for the supported spouse. In addition, property
divisions may, in states using fault as a factor, could |ikew se be
i ncreased or decreased as either punishnment or an award for good
behavi or on the part of the paying spouse.

Following or in conjunction with the property division are the

awards for child support and child custody. Follow ng the divorce,
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usual Iy the custodial parent, which is nost tines the nother of the
children, nust go out and get a job. The reason for this is sinply
econom c necessity. It really just cones down to the fact that npst
people work to earn noney in order to survive, not particularly
because they enjoy doing it. A recent survey that cane out showed
t hat nost people do not |like the job they are doing, but do it
because they need the noney. As a result, a parent who has children
must nonet hel ess support those children and therefore nust work.
Even if child support is being paid, often it is not enough to
guarantee that the person receiving the child support wll be able
to stay at honme and care for the children and do not hi ng el se.

Social nores have changed quite a bit in the last thirty
years. Throughout the 1950's, it was considered very inproper for
peopl e to get divorces, and therefore it was understood under the
nores that usually the wfe would stay hone and tend the chil dren.
If there was a divorce, the wife would normally get the children
and therefore woul d receive enough alinony and support so she could
continue to stay hone and raise the children. Nowadays with the
advent of the Wnen's R ghts Movenent, it is understood that wonen
have the right to go out and get jobs in the real world and that if
t hey choose to raise children at hone, that is their choice
However, it is considered wong by many people to require the
father to pay lifelong or permanent alinony for eighteen years so
the ex-w fe can stay hone and sinply raise the children.

It was shown in a 1994 study that 20% of all single famly
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homes involving children are headed by the father. In hones that
are headed by a single father, no one nmakes the argunent that the
former spouse, i.e., the nother, should be payi ng pernmanent support
to the father so that he can stay hone and raise the children until
they reach eighteen years of age. It is understood today that both
spouses have a duty to raise their children and to pay for their
support and therefore a job in nost instances is considered proper
by the custodial parent as nuch as the non-custodial parent. Merely
because a custodial parent works that does not nean that the
custodial parent is earning enough noney alone to support the
famly. It is required that both parents to work to support their
children. The Census Bureau, for instance, in its report "Child
Support and Alimony: 1983" concluded that 53% of single nothers
failed to receive the court ordered child support paynents from for
their children. As such, if a parent does not support the child
then that parent could be subjected to crimnal prosecution.

Every state now has enacted no-fault divorce | aws. The purpose
of no-fault divorce is just, as the nane inplies, to provide the
means for a person to get a divorce wthout destroying the
character and reputation of the other spouse. Prior to no-fault,
when the statutory grounds for divorce did not exist and the couple
were just unhappy together, unless one spouse agreed to have his or
her character falsely slandered in court, the couple could not get

a divorce. There are two types of no-fault states.
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The first type of no-fault state is one that permts a
divorce only on the grounds of irreconcilable differences,
irretrievable breakdown or inconpatibility. The jurisdictions,
whi ch have adopted this form of no-fault divorce, are: Arizona,
California, Colorado, D strict of Colunbia, Florida, Hawaii, |owa,
Kentucky M chigan, M ssouri, Montana, Nebraska, Nevada, O egon,
Virginia, Wshington and Womng. In such jurisdictions, no
evidence of fault is admtted into evidence in the court in any
fashion. As such, neither spouse can accuse the other spouse of
adultery, nanme a correspondent or attenpt, in any way, to bl acken
t he ot her spouse's nane. The second type of no-fault state is one
which permts both no-fault and additional fault grounds to be
alleged in a petition for a divorce. A person is permtted the
option, in such states, to seek a divorce using either fault
grounds or no-fault grounds. Fault grounds, are usually used, in
those states which still consider fault as a factor in making
alinony or child custody decisions.

Besi des the spouses, thensel ves, anyone having an interest in
the marital estate may al so be brought into the divorce as a party.
These parties, do not necessarily have to appear in the divorce
proceeding but if their interests are adversely affected by it,
they will have the right to appear and defend their position. In
the sane vein, either spouse may sue third parties and bring them
before the divorce court for the determnation of the marital's

estate interest. For exanple, one spouse may sue the business
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partners of the other spouse for a determnation if any of their
busi ness shoul d be considered a marital asset. Additionally, sone
states, such as lowa, wll appoint an attorney to represent the
children during their parents' custody battles. Furthernore, sone
jurisdictions, such as Delaware, D strict of Colunbia, Georgia
Hawai i, Indiana, Kentucky, Massachusetts, M chigan, Nebraska,
Washi ngton, West Virginia, Wsconsin and Won ng require a public
officer to be naned in an uncontested divorce. The reason behind
this requirenment is to protect the famly and assure that no fraud
is occurring or will be practiced. This requirenent was enacted in
response to assertions by various wonen's rights groups that wonen
were often taken advantage of and defrauded by their ex-husbands in

uncont est ed di vorces.
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CHAPTER SIX

GENDER BIAS IN PROPERTY DIVISION

Probably the touchiest area in any type of divorce is the
di vision of property. Virtually all states have sone type of |aw
that says in the division of marital property it goes equally anong
t he spouses. Sonetines fault conmes into play, but usually courts do
not divide property that either spouse owned prior to the marriage
or was acquired by gift, devise or by bequest.

As stated, above, sone states still enploy the fault concept
in making property distributions and alinony or support awards even
t hough the divorce itself may be granted without a finding of a
fault. In dividing property, a court nust first determ ne what
property is actually part of the community or famly estate al ong
with the value of such property. This is often the hardest part in
property evaluation. It has been consistently asserted that, in the
situation of a business asset, that the nonparticipating spouse in
that business is at a severe di sadvantage. Potential injustices may
occur in such instances where the spouse controlling the business
has the power to conceal or canoufl age assets. In such instances,
t he non-busi ness spouse is unaware of what the community property
is and its value. It is common, unfortunately, for one spouse to
transfer property out of the state to conceal it from the other
spouse. In the past such conduct has been generally overl ooked by

the court, but that is changing. In 1995, for instance, a doctor in



93

Kern County, California was crimnal charged in Federal Court for
transferring property out of California in violation of a state
court's order that no property be transferred until the concl usion
of the divorce case. The doctor transferred $1.6 mllion to his
father in India in violation of the famly court's order. The noney
was subsequently returned followng the federal charges being
filed. The fact that a Federal Court would permt a crimnal
conplaint being filed to punish the wlful transfer of property in
violation of a state court's order is proof of the changing view on
property distribution.

In 1983, the National Conference of Comm ssioners on Uniform
state Laws created the Uniform Marital Property Act (UWPA). The
pur pose behind the creation of the UMPA was to settle the lawin a
chaotic field and to provide an equal and uniform procedure for the
division of marital property. The UMPA was the first attenpt to
uniformy create a national standard for property division in a
divorce rather enploy fifty individual standards which often | ead
to forum shopping and conflicting jurisdictional clains. The UMPA
adopts as its standard the position of conmunity property states
that property acquired during the marriage as the result of
contributions and efforts of both spouses is equally owned. The
di fference between the UMPA and comunity property laws is that its
provi si ons governi ng managenent and control, survivorship titling
and treatnment of retirenment plans. The UWPA's provisions for the

above are based upon equitable distribution concepts and rather
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than hard fast |laws as do the community property states. One of the
maj or departures of the UMPA from community property laws is in the
treatnent of appreciation of one spouse's separate property. The
UMPA has created an active appreciation rule, section 14(b),
wherein if substantial appreciation of one spouse's separate
property occurs as the result for the substantial efforts of the
ot her spouse, w thout conpensation therefore, it becones narita
property. Li kewi se, incone generated from individual property
including dividends, rent and interest is marital property as well
under section 4. The effect of the UMPA is to increase the marital
estate and treat incone acquired during the marriage as narita
property regardless of its source. To date, the only state which
has adopted the UVWA is Wsconsin although it has been proposed in
at | east another dozen | egi sl atures.

Prior to the conscious raising activities of the Wnen's
Movenment, fraud or m srepresentation in property settlenments were
of ten overl ooked and ignored by the courts. One case, in particular
was w dely used to highlight the indifference of courts to the
plight of women in divorce cases. In Fisher vs. Wirth (1971)
38. A D. 2d 611, 326 N.Y.S. 308 a couple divorced after nearly forty
years of marriage. For the last twenty years of the marriage, the
parties had agreed that the husband's salary was to be invested for
their retirement. The husband held title in the invested property
in his own nane. At the divorce, the wife sought a constructive

trust on the property to prevent unjust enrichnment. The court
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deni ed the constructive trust finding that no fraud had occurred on
the husband's part. In denying the wife's petition, the court held
that while there

"may be a noral judgnent that can be nmade on the basis of the

respondent’'s conduct and the inperfectly expressed intention

of sone future benefit to appellant, but that is not enough

to set the court in notion."
The court's decision did not recognize any right of the wife to
have acquired an interest in the property under even the basis
equitabl e theory of detrinmental reliance. There is little evidence,
given the facts of the case, that the wife had detrinentally
reliance on the statenents of the husband that the investnent woul d
be used for their "latter days". As a result of that prom se
despite not being nore specific, the wife stayed in the marriage
and did not prepare for her own latter years. That is a classic
exanple of detrinmental reliance which the court could have so
found. Nor did the court consider the equitable theory of an
inplied contract at law. The court's decision resulted in the w fe,
after forty years of marriage, not having any interest in the
investnments for which her husband had nade despite his earlier
assurances that they were for the benefit of each.

Today, the trend in famly lawis to permt both a married and
unmarried wonman to assert inplied contracts and equitable interest
in property found, in part, through their efforts. The classic case

on "palinmony" is the California case, Marvin vs. Marvin (1976) 18

Cal . 3d 660. The Marvin case permts an unnmarried person to assert
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an inmplied contract in property acquired by the other person during
the relationship if the parties had agreed that such property woul d
bel ong to both or if the person earning the property promsed to
take care of the other. Were a woman has given up a prom sing
career in order to be becone a conpanion for a man on the prom se
that he will take care of her, many courts will find and i npose an
equitable interest in the man's property under the theory of an
inplied contract at law. |If Fisher, supra, were to be brought today
in California, the courts probably would find the constructive
trust earlier denied in New York.

Under the conmmon |aw, property belonged to the spouse in
whose nane it was titled. Title, therefore, becane the dispositive
factor in property division during a divorce. A wife's property
award, under the common | aw, was therefore based upon ownership of
the property rather than any prom se of sharing by the husband.
Vassel vs. Vassel (1972) 336 N Y.S. 2d 887. The common | aw concept
for property division was adopted by thirty-nine states. The
remai ni ng states adopted the comunity property system based upon
Spani sh | aw or the Napol eoni c Code whi ch gave each spouse an equal
interest in property acquired during a marriage except for that
property acquired by gift devise or bequest.

One of the noticeable effects of the Wnen's Mvenent has been
the easing of the common |aw s division of property based strictly

upon title and consideration of "equitable distribution” in making
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an award. Al states now, by either case |aw or statute, require
their judges to nake fair and equitable distributions of marital
property. Col. Rev. Stat. Sec 14-10-113, IIll. Stat.Ann ch.40 sec.
503, Ml.Cts & Jud. Proc. Ann., sec. 3-65-05(b)(1), Pa.Const. Stat.

Ann sec 23-401, Rothman vs. Rothman (1974) 65 N.J. 219, Parrot vs.
Parrot (1982) 292 S.E. 2d 182. In fact, even New York which denied
a marital interest in Fisher, supra would be conpelled to do so
today under N.Y. Dom Rel. Law. sec 236 Part B 5d(6) which requires
the court to consider such factors as the duration of the marri age;
any equitable claim to, interest in or direct or indirect
contribution to the acquisition of such marital property by the
party not having title, including joint efforts or expenditures and
contributions and services as a spouse, parent, wage earner and
homenmeker, and to the career and career potential of the other
party; and any other factor which the court shall expressly find to
be just and proper.

Many states have, either by statute or case law, created a
presunption for equal division of marital property. Ark. Stat. Ann
sec. 34-1214, Ws. Stat. Ann. sec 767.255. The Guidelines for
Property Division of the Domestic Relations Division of the Common
Pleas Court of Cuyohoga County, Ohio (1981) states:

"The rational supporting the presunption of equal division is

that marriage is a voluntary association wth inplied rights,

duties and contributions,... as long as each party chose to
remain in the relationship, he or she is deenmed to have

accepted the other's contributions as nore or |less equal to
hi s/ her own; and that therefore the property generated by the
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marriage should therefore be equally divided between the
parties upon term nation of the rel ationship.

At times, equity may requires a |l ess than equal division.
The requirenent of equal division is a rebuttable rule. Wen
departing fromequal division, the court should articul ate the
reasoning behind its decision in order to facilitate
under standi ng by the parties and appellate revi ew.
California, in 1974, revised its donestic relations | aw by adopting
the 1974 Fam |y Law Act. The major effects of the Act were that it
renmoved fault as a requirenent for a divorce or as a factor for
property division. Prior to the Act, judges could divide comunity
property in any proportion that it deenmed just and fault often
pl ayed an inportant part in the judicial division of the property.
A common saying anong California divorce attorneys, prior to 1974,
was that the wife would get one-half of the community property and
the court would then divide the husband's half. Today, California
community property is divided equally and fault is not a factor.
It has been suggested and proposed that to | essen gender bias
in property settlenments courts should adopt procedure that wll
make it harder for spouses to conceal assets or hide their val ue.
These recommendati ons have the effect of being directed primarily
agai nst the husbands because usually it is the husbands, by virtue
of their control over the business estate of the famly estate, who
are in the best position to conceal such assets fromthe court. In
accordance with this, it is suggested that courts and | egi sl atures

i npose mandatory di sclosure and inventorying of all comunity and

marital assets. In addition, there should be severe crimnal or
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contenpt sanctions enforced for all willful refusals to cooperate
w th mandat ory di scl osure provisions.

The nost conmmon problem in a divorce is how to divide the
marital assets acquired during the marriage. Oten the courts wll
give the house to the wife because she has the children, and the
busi ness, that has an equal anobunt of value, to the husband because
they ook at the dollar value as if everything was sold right away.
Agai n, when you do that, the house does not yield incone and the
wife is forced to |look to other sources and neans to get the noney
to survive. The husband, even though he doesn't own the house, owns
t he busi ness, which in fact produces incone. Mst people don't own
busi nesses. Mst people are just enployees, so if you have a
husband working for the | ocal phone conpany, he has a job and from
that job he will have to pay support. Usually, the husband w ||
| ose the house in the divorce. Usually, when the house is to be
sold and the proceeds divided, the wife will have custody of the
house until it is sold and divided.

Property of a marriage is divided in accordance with the
i ndi vidual state |laws. Sone states are referred to as common | aw
states and other states are known as community property states. A
common | aw state permts each spouse to acquire property, in their
own nanes, during the marriage. The earnings of each spouse renains
the sole property of the spouse earning it. A community property
state, on the other hand, is one which holds that all property

acquired during a marriage, except property acquired by gift,
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devise or bequest, is owned equally by each spouse. Community
property states are Arizona, California, I|daho, Louisiana, New
Mexi co, Texas and Washington. In the divorce, the Court will divide
the marital property in accordance wth its state laws. If the
parties had entered into a valid marital agreenent directing how
the property will be distributed in the event of a divorce, the
Court will enforce that agreenent, if it does not violate state | aw
or public policy. A Court's property division order is only valid
for property located within the state. A Court cannot award or
divide property located in another state. To get around this
problem a Court may nmake an inequitable distribution of property
in the state and allow the other spouse to keep all of the out-of-
state marital property. Gven the fact that no-fault divorce is now
available, in sonme form in all states, the only contestable issues
really remaining to be decided by the Court are property division,
child custody and support. Marital property, not divided during the
di vorce, may be divided later by bringing the matter before the
Court. This usually happens when property was conceal ed fromthe
ot her spouse or occasionally was m stakenly overl ooked.

The current trend is to have property acquired, during a
marriage, equitably divided regardless of title has been codified
by thirteen states: Al aska, Col or ado, I11inois, Mar yl and,
Massachusetts, Mntana, New Hanpshire, Pennsylvania, U ah, Wom ng
Virginia, New Mexico, Texas and Washington. In addition, several

states have specifically enacted legislation requiring their Courts
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to consider a honemaker's, usually the wife's, contribution towards
the other spouse's ability to acquire property in making a division
of assets. Colorado Rev. Stat. 14-10-113, Illinois S.H Ann. Ch. 40
Sec. 503(c), Mryland Ann. Code Repl. Vol. Sec. 3-6A-05(b)(1),
Massachusetts Ann. Law Ch. 208 Sec. 34, Mntana Code Ann. Sec. 40-
4-202, Pennsylvania Stat. Supp. 23 Sec. 402. Pennsylvania
i nval i dated the common | aw sex-based presunptions of ownership of
marital property under the cases DiFlorido vs. DiFlorido (1975) 331
A. 2d 174 and Butler vs. Butler (1975) A 2d 477.

Debts are usually divided by the Court in accordance to
whet her the debts are his, hers or theirs. Ajoint debt is a debt
owed by both spouses of which was created for the benefit of the
marriage. A separate debt is one that was incurred solely for the
benefit of just one spouse. A debt that affected or benefitted only
one spouse wWill be found to be that spouse's sole debt. Comunity
property states hold that all of the community property can be used
to pay a comunity property debt regardless of who incurred the
debt. A community property debt is one that was incurred to benefit
the coommunity estate. Exanples of conmunity property debts are the
bill incurred for putting a new roof on the house or repairing the
famly car which are conmunity property assets. \Wen a debt is
determined to be a community debt, then all of the conmmunity
property is, likewse, held to be available to pay it. In a

community property state, the separate property of the spouse, not
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incurring the debt, cannot be attached or used to pay the separate
property debts of the other spouse.

A married couple, who no |longer wish to |ive together but who
do not want to get a divorce, can enter into a witten separation
agreenment that does everything but acknow edge that the marriage is
over. A separation agreenent can deal wth spousal support,
property settlenment and even child custody. The parties may agree
to use a separation agreenent rather than a divorce for a variety
of reasons such as the fact that some religions do not recognize
di vorce, the effect on the children or financial concerns. Mny
courts wll not enforce a separation agreenent if the separation
has already occurred or occurs soon after the agreenent is
executed. Sonme states, such as New Jersey, specifically do not
permt their use. Mst states, however, do permt separation
agreenents to sone extent and in accordance with their state | aw.
Wil e not openly rejecting separation agreenents, North Carolina nd
Okl ahoma, in particular, do not favor them and narrowly construe
t hem

A separation agreenent is, for all intents and purposes, just
a special contract between the spouses. It is governed by the sane
rul es as any other contract. There nmust be a neeting of the m nds
as to what the agreenent is to acconplish and how it is to be
structured to reach the desired result. In addition, there nust be
| egal consideration given by each spouse under the agreenent. Legal

consideration is the promse to do or to refrain from doing
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sonet hing that the person has a legal right to do or not to do.
Wthout |egal consideration being given by each party to a
contract, the contract is void fromthe beginning. The Court has
the power to alter, anmend or invalidate a separation agreenent, if
it found that the separation agreement violates state law or is
ot herwi se unfair. The Court will find a separation agreenent unfair
i f one spouse conceal ed assets or msrepresented facts to the ot her
spouse, if a spouse did not adequate representation or if one
spouse took wunfair advantage of the other. Mst separation
agreenents deal in part wth spousal support. Spousal support
wai ver provisions are usually enforced if the recipient received a
fair property settlenment in the separation agreenent. There are,
however, several states such as New York, New Jersey and Illinois
for exanple, that do not permt a spouse to waive support in
separation agreenents. Sonme states, such as Indiana, North Carolina
and West Virginia wll only rarely enforce such a waiver
provi sion. The reason behind sone states' refusal to enforce a
support waiver is the fact that all states have |aws requiring each
spouse to support the other spouse. Al states view it as being
against their public policy to permt a person to renmain in need
while nmarried to a spouse who is able to render support. Therefore,
sone states will not permt a spouse to wave support during the
marri age or does so reluctantly even when a separation agreenent is
enpl oyed.

Besi des property division in regular marriages, Courts often



104

find thensel ves having to divide property in common | aw marri ages.
There are still a few states which recognize the doctrine of
common |aw marriages. Under this doctrine, a man and wife |iving
together, as a couple, for a fixed nunber of years, usually five,
will be treated as through a valid marriage has occurred. In such
i nstances, a divorce is needed to termnate their relationshinp.
Li kewi se, the property acquired by the couple during the term of
their relationship will be divided in accordance with that state's
divorce law. A recent trial, on point, is Maglica vs. Maglica. The
coupl e, though not married, lived together for twenty years. During
that tinme Anthony Maglica forned a flashlight business that grew to
a value of $300 mllion. Upon term nation of their relationship,
M. Mglica clained the entire business belonged to him Ms.
Maglica sued alleging a claimfor a breach of fiduciary duty in
that the couple had an oral agreenent that she had an interest in
the business. At trial, the jury awarded Ms. Maglica $84 nillion.
This case touched both common |aw marriages and the oral inplied
contract, also known as palinony, as discussed in the Marvin case
supra.

The thorniest issue in any divorce and one in which the issue
of gender bias conmes into play is determning how to divide an
asset that is really not divisible. An exanple of this issue is the
situation where one spouse is a professional, with a license in | aw

or a nedicine, architecture, etc., which permts that spouse to go
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out and practice the profession. The other spouse, in conparison,
usually the wife, will not have a professional degree and cannot go
out and practice any profession sinply because she had once been
married to a |awyer, doctor, architect etc. How a professiona
license is treated in a divorce is an area of ongoi ng devel opnent.
Under the common |aw, a professional |icense was not an asset to be
di vided or considered in a divorce. Today that view is changing.
Many states, now treat the earning capacity by the |icensed spouse
as a comunity asset. Courts of these states wll order the
| i censed spouse to pay a percentage of professional incone for the
rest of the professional spouse’s career to the fornmer spouse
While such treatnment nmay be considered an energing view, it is
still not the majority view Mst states will, in a divorce, value
t he professional practice on a fair market value basis, as if the
practice had been sold imediately, and as if the professiona
spouse had quit practice. If, for exanple, the couple have an
prof essional office or practice that is worth $200,000 as fair
mar ket val ue, many states will treat $100,000 as belonging to the
di vorcing spouse and divide it that way, but all future earnings
woul d belong to the |icensed spouse.

A comon horror story is where soneone has worked to support
t heir spouse through nedi cal school, |aw school, etc., and when the
spouse obtained the degree he or she filed for divorce. The
i nevitable question is what interest or rights does the non-degreed

spouse have in the other spouse's degree? Many states have now
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adopted the policy to avoid such biases by requiring a spouse, who
has been supported by the other spouse, to give the equival ent
support to the other spouse. If, for exanple, a wife worked to put
her husband through nedical school for five years, the husband
woul d be required to give the equival ent support of whatever it was
to put the wife through nedi cal school for five years if she wanted
to, or to furnish her sone other type of equival ent support for the
next five years.

An additional concern in property division is the effect of
spousal support. Under the common | aw, a husband was al nost al ways
required to support a wife, even after a divorce, until the wfe
remarried. A ex-wife, was al nost never required to support an ex-
husband. Such black letter |aw has virtually di sappeared. Today,
spousal support can be awarded to either ex-spouse but it is not
| onger required to be awarded. Instead, the energing view today is
that alinmony or spousal support should only be awarded to the
extent necessary for the receiving spouse to acquire the skills
necessary to go forth and earn a living wthout such alinony. It
i's, however, recogni zed that because of age or disability, an ex-
spouse m ght need permanent alinony or spousal support because he
or she cannot beconme be fully independent. A very real problemin
gender bias, as recogni zed by nearly everyone, is what happens when
a long-term nmarriage falls apart and one spouse has a better
earning capacity than the other. In the situation where both

spouses are working and earning simlar anounts of noney, there
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probably will not be an award for spousal support because each ex-
spouse have sim |l ar anmounts of disposable incone. As long as the
ex-spouses are in an equal living situation, there will usually not
be an issue of gender bias. For exanple, where both spouses are
living in poverty, they are equally suffering and thus wthout
gender bias. In contrast, however, if after a |long marri age one ex-
spouse, usually the ex-wi fe, becones destitute and the other one is
able to lead a fairly decent life, there is usually found a duty to
support the destitute ex-spouse. In this situation, courts wll
consi der spousal obligations in nmaking property divisions and thus
may support orders or property distributions so as to assure and

guarantee that support paynents to the ex-spouse wll|l be nade.
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CHAPTER SEVEN
GENDER BIAS IN SPOUSAL SUPPORT AND ALIMONY

INTRODUCTION

One of the nost controversial areas of gender bias in the |aw
is the award by a court of spousal support or alinony. In no other
area of lawis there such a discernable difference between how nen
and wonen are treated as in the overall awards of spousal support
and alinmony. Prior to the Wnen' s Li beration Movenent beginning in
the late 1960's, permanent alinony was viewed sinply as a result of
social nores and served as a form of punishment agai nst the paying
spouse (usually the husband) for getting or causing a divorce
Under the common |aw, the paynment of support to the ex-wfe
continued virtually forever regardl ess of how nmany years she was to
receive it. Many states actually had | aws that forbade the award of
al i mony to ex-husbands unl ess the ex-husband was disabled. It took
a 1978 United States Suprene Court decision in the case Orr vs. Orr
440 U. S. 268 to nake state | aws banning alinony awards to nen as an
unconstitutional denial of equal protection. Even before the Orr
deci sion, sone states were begi nning by statute or case |law to ban
gender based discrimnation for alinony. Henderson vs, Henderson
(1974) 327 A 2d 60, Holmes vs. Holmes (1978) (C. Common Pl eas) 127
P.L.J. 196. Many novies (usually conedies), nmade throughout the
1930's to the 1970's, depicted ex-husbands' efforts to get their

ex-wives married so as to cut off the alinony paynents that had
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been ongoing for years. The conmmon | aw view was that even an ex-
wife in a short termnmarriage was entitled to lifetine alinony. The
basis for the comon law view is founded directly upon the
institutionalized gender bias of the Victorian Age. Until the
1960's, famly lawin the United States reflected the societal view
that wonmen were primarily honmemakers and that they should work
outside the honme. Therefore, wunder this view, husbands were
required to take care of and support their w ves. D vorce, for that
reason, was socially unacceptable. Alinmony awards were therefore
prem sed with the dual function of both punishing the ex-spouse for
causing the dissolution of the marriage and to conpensate the ex-
wfe for the tine spent in the marriage. Cenerally, under the
comon law, the wife was entitled to lifetinme alinony unless the
w fe caused the dissolution of the marriage usually through
unfaithful ness or adultery. As stated above, ex-husbands, in nost
states could not petition for alinony awards from their ex-w ves
unl ess they were disabled, a requirenent not inposed on ex-w ves.

In the novies, the ex-wife was often portrayed as having no
intention of getting remarried because she was free and had a good
strong lifetime income in the formof alinony. Therefore, she had
no financial reason for remarriage. In the old divorce decrees, the
right to receive alinony was usually term nated upon either getting
re-married or noving in with soneone of the opposite sex. By such
provisions in the divorce decrees, states wanted to nake sure that

if the ex-wife was living with another man, the spousal support
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st opped. The reason for such provisions were not only to cut-off
unfair alinmony paynents by the ex-husband but also to assure that
the ex-wife did not choose in live in sin and therefore weaken the
noral fabric of society. Until relatively, it was often stated that
society had a duty to preserve the sanctity of nmarriage and for
that reason it was deliberately nade difficult for couples to get
a marriage and alinony awards were viewed as neans to punish the
ex- spouse causing the divorce.

To grant a divorce, a court need only have jurisdiction over

the plaintiff spouse. A divorce action is a "renmf action and the

res", the marriage, follows each spouse. Having jurisdiction over
the plaintiff spouse gives the court jurisdiction to adjudicate the
marital rights of both spouses which includes granting a divorce.
The United States Suprene Court in Williams vs. Williams 317
U.S. 287 held that the domcile of the plaintiff spouse is
sufficient for the court to grant a divorce even though the court
does not have personamjurisdiction over the other spouse. In such
instances, the full faith and credit clause requires every other
state to recognize the effects of the divorce. In addition, even
when a spouse obtained an ex parte divorce, such as noving to
anot her state to get the divorce, that does not stop the ex-spouse
from seeking alinony in another state. Throughout the 1960's, for
exanpl e, wonmen would cone to Reno, Nevada, called the divorce
capital of the United States, because of Nevada's easy divorce

| aws, stay for six weeks and then get a divorce. Nevada did not
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have jurisdiction to award alinony because the ex-husband was not
before the court. Following the grant of the divorce, the ex-wfe
could nove back to her hone state and seek alinony and property
division there. In Vanderbilt vs. Vanderbilt 354 U S. 116, the
United States Supreme Court upheld a New York |aw which permtted
an ex-spouse to seek alinony despite the fact that an ex parte
di vorce was obtained in another state. Not all states, however
allowtheir courts to award alinony after a judgnent of divorce was
rendered in another state. In addition, sone states that will allow
post ex parte divorce alinony wll not grant it to a non resident
ex-spouse, usually the wife. The treatnent of alinony in the ex
parte divorce situation is very inportant because the plaintiff-
spouse's, who is wusually the ex-wife, <could be seriously
j eopardi zed by getting a divorce in such a manner

The Wnen's Rights Movenent caused a change in society’ s views
toward marriage and the idea of alinony awards as puni shnent. The
Wonen' s Movenent began the first step toward the elimnation of
institutionalized and de facto gender bias in the | egal profession.
As a result, no-fault divorce is now available in virtually every
state. In addition, it is no |longer considered a wonen's right to
receive alinony forever even if she had only been married for just
a couple of nonths. The nodern view has devel oped, in contrast to
the earlier comon |aw view, that wonmen owe a duty to thenselves to
| ook out for thenselves, and therefore be able to earn their own

living. As a result of this, courts have backed away fromthe idea
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of permanent alinony, and in its place have substituted formnulas
and procedures by which they wll require one spouse to pay the
trai ning and educati on expenses for the other spouse to be able to
support hinself.

Under the common |aw, a husband had a duty to support his wife
but the wife had no duty to support her husband. Today, all states
have enacted | aws which inpose the duty upon each spouse to care
and support the other spouse while they are married. Such support
is defined as providing the necessities of life. Such laws require
that once it is proven to a Court by a spouse or interested party,
such as a relative or governnment entity, that the spouse is unable
to provide for his or her necessities of |ife, the Court wll
require the other spouse to provide themto the extent possible. A
spouse i s not expected to suffer deprivation or to be forced into
bankruptcy as the result of supporting the other spouse. In
practice, it is easier for a wonan to obtain a support order than
it is for a man. Cenerally, support for a man is only ordered when
he is disabled, to the extent that he is unable to care for
himself. In the property division of a marital estate, the Court
will first divide the debts into his, hers or theirs.

Under the common law, the husband was totally liable for
paynment of the wife's debts whereas conversely she was not |iable
for her husband's debts. This difference led to the devel opnent of
two separate sets governing the property rights and distributions

between a husband and w fe based upon their sexes. Today, each
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spouse is responsible only for their own debts and those created
jointly with the other spouse. On a joint credit card, for exanple,
bot h spouses are liable for the outstandi ng bal ance no matter what
was purchased or by which spouse. However, the outstandi ng bal ance
on a spouse's individual credit card, one only in that spouse's
nane, is owed only by that spouse. The only exception to this
treatnment occurs when the credit charges were incurred for
necessities of life purchased for the other spouse or, in sone
states, were incurred to benefit the marital estate. In such an
event, the other spouse will be required to reinburse the costs
incurred in providing those benefits. In community property states,
the community property in the nmarriage is |iable for the community
property debts of either spouse. A conmunity property debt is
defined as any debt incurred by either spouse during the marriage
for which the creditor |ooked to the conmunity property estate for
repaynment or which was incurred to benefit the community property
estate or arose as an obligation from the comunity estate. The
separate property of the spouses renmai ned as di scussed above.

A judicial property divisionis not limted to divorce al one.
Property division can also occur in a |legal separation in which the
sanme rules will apply. A legal separation is virtually identical to
a divorce proceedi ng except for the fact that the marriage i s not
ended. The effect of a |legal separation is that the parties:

1. remain legally separated,;

2. neither spouse is responsible for the debts of the other
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spouse after the date of the court's order

3. child custody and support are determ ned by the court.

4. the court divided the property of the estate in accordance
with state | aw unless a valid separation agreenent was
entered by the parties. In such an event, the court
adopts the settlenent agreenent as its order and
di vides the property as covered therein.

The usual reason for doing a | egal separation rather than a divorce
is that the couple no longer wish to |ive together by either for
religious or financial reasons do not want to obtain a divorce. A
| egal separation does not |ater prevent the parties from obtaining
a divorce. In a legal separation, the actual separation of the
couple is arequirenent for the court to grant a | egal separation.
I f the couple does not separate, then a property settlenment portion
of the court's order mat still be enforced but the other elenents
of a legal separation will not be given effect. To do ot herw se,
woul d be agai nst public policy because it result in a Court being
used to redefine the marital relationship for a married couple
living together in ways that it is not permtted to do.

As part of a legal separation many couples decide for

t hensel ves how their property wll be divided through the sue of a
separation agreenent which defines their rights in each other's
property along with property acquired during the marriage. A
separation agreenent is used, as the nanme inplies, when the parties

intend to separate and |ive permanently apart. Al states permt



115

the use of separation agreenents if used in a |legal separation
However, not all states wll enforce a property settlenent
agreenent that is entered without the intent to seek a |Iegal
separation. In other words, if the couple sinply decides to split
the property and live apart, not all states will automatically
adopt the property settlenent agreenent because they deem such an
agreenent to violate public policy and pronote the dissol ution of
famlies, as discussed in Chapter One. If a valid separation
agreenent has been executed and one spouse subsequently noves to
another state, it would be prudent to verify if the separation
agreenent violates the laws of the new state. Each state wl
enforce a separation agreenent validly created in another state but
usually only to the extent that it does not violate its own | aws.
This has caused a great deal of litigation over the enforceability
of separation agreenents across state |ines when not adopted as
part of a |egal separation.

In any property division, it is inportant to know whet her the
division will be made under conmmunity property |law or the common
law. A mnority of states: Arizona, California, |1daho, Louisiana,
New Mexi co, Nevada, Texas, Washington and Wsconsin and, to an
extent, Cklahoma and Col orado have based their famly | aw under the
Spani sh | aw or the Napol eonic Code which hold that all property
acquired during a narriage, except property acquired by gift,
devi se or bequest, to be jointly and equally owned by both spouses.

The earnings of both spouses, in a community property state, for
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their work perforned during the marriage along wth their
retirenent benefits earned during the marriage are al so consi dered
to be equally owned by the spouses.

Since comunity property is held to be owned by each of the
spouses equally, it is given special tax treatnent upon the death
of a spouse. Under federal tax |aw, when one spouse dies the tax
basis of both halves of the community property will be increased,
stepped-up, to fair market value. This is a great tax advantage
upon a death of a spouse but is of no consequence in a divorce. A
tax advantage that comrunity property has in a divorce is that
there is no tax liability incurred with one spouse bei ng awar ded
his or her interest in the community property. Because of the tax
inplications in holding property as comunity property, it is
inportant that attorneys and judges properly characterize the
status of the property in the marital estate as either comunity
property in nature or common |aw depending on the applicable | aw.
A couple. who noved froma comunity property state into a common
|aw state, nmay have the property divided in accordance to the
community property law of the state in which it was acquired and
not the state in which they currently reside or where the divorce
or separation action was brought.

The Respondent can also file for divorce in the sane action as
the Petitioner. In such a case, even if the Petitioner subsequently
drops the divorce, it wll still go forward because of the

Respondent's petition. A nore conplicated situation arises when
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both spouses file for divorce separately and in different states.
In such an instance, both states my have authority and
jurisdiction to grant the divorce. This can cause a great deal of
problens in deciding how the divorce and its related issues are
handl ed. Many states have adopted the Uniform Divorce Act which
determ nes which state should handle a divorce when the spouses
seek it in different states. Under this Act, jurisdiction is based
upon: (1) the respective parties' contacts wth the state, (2)
where the children, if any, live and (3) where the property of the
marriage, if any, is located. The court may al so make an order for
the division of property located out of the state if the Court has
jurisdiction over both of the spouses.

Spousal support is also referred to as alinony. It is support
paid in cash or property fromone spouse to the other to cover the
necessities of life. Spousal support is paid separate and apart
from any property settlenment and is for recipient spouse's
continued care, nmintenance and support. Under the common |aw, a
di vorced wonman was entitled to receive alinony for the rest of her
life regardless of the length of marriage with the only proviso
that she not remarry. Likew se, the anmount of alinmony which a wife
recei ved under the comon | aw was to be sufficient to keep her in
the manner and style to which she had beconme accustonmed. In
contrast, under the common |aw, a husband was not permtted to
receive alinony under any circunstances. It took a United States

Suprenme Court case, Orr vs. Orr (1979) 440 U.S. 268 to finally
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resolve the issue of whether a man can receive spousal support in
a divorce. The Court hel d:

"Even if sex were a reliable proxy for need and even if the

institution of marriage did not discrimnate against wonen,

these factors would still not 'adequately satisfy the salient

features of' Al abama's statutory schene

S—_—

There is no reason therefore to use sex as a proxy w th need.

Needy males could be helped along with needy fenales wth

little if any additional burden on the State."
The common | aw rul e which was ironclad absol utely forbade a husband
from receiving spousal support under any conditions or
circunstances. Gadually, sone states began to recognize the
inequity of this position and passed |laws permtting a husband to
recei ve sone spousal support under strict conditions. However, it
was not until the Supreme Court's Orr decision that the right was
extended to all nmen. Today, all states have |laws that permt nen to
recei ve spousal support on the sanme conditions as wonen. Wile the
| aws permt spousal support for nen, in practice, Courts tend to
award it only when the man is disabled or is otherw se unable to
foreseeably earn a living. The Courts, as a whole, still evaluate
more intently the need of nen seeking support than is done for
women seeking support. Even before the U S Suprene Court's

decision in Orr, states had begun to invalidate the gender based
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| aws whi ch inposed different requirenments for nen and wonen for the
award of spousal support, Henderson vs. Henderson (1974) 327 A 2d
60. As an offshoot of the Wwnen's Ri ghts Myvenent, nen are, today,
permtted to receive alinony today if need is shown. Furthernore,
nost states now only award alinony for the length of tinme that the
Court considers as reasonable for the recipient spouse to acquire
the ability to earn a living. In making its support order, the
Court looks to the property available to each spouse, their
respective ages, and the recipient spouse's need and ability to
earn in the future.

The nodern view of spousal support has sparked consi derabl e
criticism from the femnist novenent. It is argued that ol der
wonen, who were never trained to earn their own living, find
thenmsel ves with little or no incone after a divorce. These wonen,
it is argued, are unreasonably expected to fend for thensel ves by
a certain date when they never had an opportunity to learn or
acquire the skills and experience needed to do so., A Court may
make tenporary support orders while the divorce is pending. Because
the support order is tenporary, the Court can make its decision
wi thout a full consideration of the nerits of the issue. A Court
w Il base its tenporary support order on the financial statenent
presented by the Petitioner. The spousal support order wll be
based on the anmount of noney the Court determnes is needed for the
mai nt enance of the spouse during the divorce. Oten tenporary

support is nore inportant that the final support order because the
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spouse requesting the tenporary support may have a |ot of assets
but very little cash. In such an event, the spouse needs tenporary
support while those assets are converted into cash. Wen that is
done, the spouse may no | onger need additional spousal support. In
sone states, the amount of awarded tenporary support is taken into
consi deration when dividing the property of the marriage. In such
states, the paying spouse may receive a credit against the anmount
of property awarded to the recipient spouse for the tenporary
spousal support previously paid.

The Court has wi de discretion in directing how spousal support
paynents are to be nmde. Support paynents are usually awarded
monthly but, if the circunstances warrant it, then the Court may
order the paynents to be made in lunp suns or even quarterly. A
lump sum or quarterly paynment of support is usually ordered when
t he payor spouse receives incone all at once. An exanple of a
spouse who may be ordered to pay support in a lunp sum may be a
farmer who is paid only when his crops are sold. A Court may al so
order the payor spouse to place sufficient assets into a trust and
make the spousal support paynents fromthe incone of the trust.

| nsurance can al so be considered by the Court as an el enent of
spousal support. A Court could order the payor spouse, as part of
the support award, to pay for the recipient spouse's health,
disability and/or life insurance. Courts wll often order that
health, car and honme insurance be nmaintained in the recipient

spouse during the divorce. Courts tend to split on the issue of
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ordering life insurance to be paid because upon the death of the
reci pi ent spouse the support obligation ends. However, if there are
m nor children of the marriage, life insurance on the recipient
spouse may be order to protect those children as an additional form
of child support. Court ordered insurance is treated the sane as
any other support obligation. The failure of the payor spouse to
furnish and maintain the insurance exposes the payor spouse to
cont enpt char ges.

Support orders are fully enforceable Court orders. The w |l ful
failure to conply with Court ordered support obligations are held
to be contenpt against the Court. The payor spouse may be fined
and/or jailed for failure to nake the support paynents if there is
no legitimte excuse for the nonpaynent. In addition to seeking
enf orcenment through contenpt proceedi ngs, the recipient spouse nmay
execute on the support order in the sane nanner as any other court
judgnent. Property of the payor spouse may be attached and sold to
pay the support obligations. In addition, the wages of the payor
spouse may be garni shed (seized) to apply to the support paynents.
Many states have adopted the Uniform Reciprocal Enforcenent of
Support Act. The states adopting this Act have agreed to enforce
t he support orders of the Court of the other signatory states. This
Act is intended to prevent ex-spouses, ordered to pay support, from
evadi ng and avoiding their support obligations by noving to anot her
state. In fact, it is now a federal crine to do so.

Usually a Court will award attorney fees and costs to the
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reci pi ent spouse who has had to take the payor spouse to Court to
enforce the spousal support award. |In addition, there is
legislation that will permt recipient spouses to attach the payor
spouse's tax refund check. Government agencies as reinbursenent
permt such attachnment for financial assistance rendered to a
reci pi ent spouse because the payor spouse 's failure to nake court
ordered support paynents. A recipient spouse, who has not received
paynment, should report the payor spouse to the local district
attorney who may seek enforcenment through a crimnal proceeding.
At torneys shoul d be careful when representing a recipient spouse on
this issue. The attorney, under the canons of Professional
responsi bility cannot threaten crimnal action in order to achieve
a civil settlenment. Therefore, while the client may threaten the
nonpayi ng spouse with going to the District Attorney, the attorney
can only to proceed with civil collection action if the support
payments are not resuned.

Wil e a divorce may be granted wi thout the respondent being in
the Court, spousal support wll not be awarded unless the
respondent has been validly served and is subject to the Court's
jurisdiction. A Court's jurisdiction over a person, rather than
property, is called "personamjurisdiction" and requires that the
person either be a resident of the state or have significant
contacts with it. Al but two states, Maryland and Vernont, treat
di vorce and spousal support as separate matters. The majority of

states will grant a divorce even though they do not have personam
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jurisdiction over the respondent spouse sufficient to make a
support order. It is possible for a spouse to file a for a divorce
in one state and the other spouse to seek spousal support in
anot her. The determ ning factor on spousal support is which state
has personam jurisdiction over the spouse from whom the support
award is sought.

Sonme states still take fault, i.e., the grounds for awardi ng
a divorce, into consideration in awarding spousal support. The
rationale for doing so is that the spouse seeking the support
should not be rewarded for doing wong. Likew se, under this
rational e, a spouse who did wong should be punished for causing
the divorce. Wwen fault is at issue, spousal support that would
otherwi se be awardable may be reduced or denied altogether. In
states which have straight no-fault divorce | aws, spousal support
is awarded regardless of fault on the part of any spouse.

All states view spousal support awards as being nodifiable
whenever changed circunstances warrant it. The follow ng states
have statutes which specifically state that spousal support awards

are always nodi fi abl e:

ALASKA ARI ZONA CALI FORNI A CCOLORADO
CONNECT! CUT FLORI DA HAWAI | I LLINO S

| OMA KANSAS KENTUCKY MAI NE
MARYLAND MONTANA M CH GAN M NNESOTA

M SSOURI NEBRASKA NEVADA NEW HAMPSHI RE
NEW JERSEY NEW YORK UTAH VI RG NI A
WASHI NGTON WEST VIRG NIA W SCONSI N WYOM NG

Even in those states which do not have specific |aws stating that

support is nodifiable, the Courts usually insert clauses in their
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final decrees reserving jurisdiction to nodify spousal support as
the circunmstances change. Either party may seek nodification of a
spousal support award for changed circunstances. The payor spouse
may seek to have paynents reduced while the recipient may |ater
seek to have them i ncreased.

The nost common reasons for a change in spousal support are
the remarriage of the recipient spouse or the recipient spouse
getting a better paying job. Sonme states, such as California,
Colorado and Illinois, have laws which termnate support
i medi ately upon the recipient spouse's renmarriage. A change in the
financial status of the payor spouse may also justify the nodifying
of the support award. Likew se, an increase in assets or a job by
the recipient spouse nmay reduce the need for spousal support.
Modi fication of spousal support is usually nmade by filing a notion
before the Court where the divorce was granted. However, if the
reci pient has noved, the suit may be filed where the recipient
spouse lives but the |aw enployed will usually be the |aw of the
original state.

1. BIAS IN THE DETERMINATION OF SUPPORT OR ALIMONY
Today, both spouses nay seek an award of alinmony from the
other. Alinony or spousal support, as it is called in sone states
is common. The United States Census figures for 1980 showed that

fourteen percent of all divorces alinmony was awarded. The National

Commission on the Observance of The International Women®"s Year...To
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Form a More Perfect Union 102-09 (1976) conducted a poll of 1522
wonmen in 1975 regarding alinony. The poll found that fourteen
percent of the divorced worm were awarded alinony but only 46%
recei ved that spousal support regularly. In individual states, the
percentage of divorces for which alinmony is granted can be
substantially higher. In 1974, for instance, Florida courts awarded
alimony in 24.4% of all divorce cases. As a form of alinony,

Florida awarded the famly honme to the ex-wife 72.4% of the tine,

t he ex-husband received it 7.9%of the tine and rest of the time it

was sold with the proceeds divided anong the parties. Generally,

however, it is wonen who still receive nost of the alinony awards.

The reason behind awardi ng wonen nore alinony than nmen stens from
the economc realities of society. Men tend to earn thirty percent

nore than wonen. The discrepancy in overall earning capacity
bet ween nen and wonen is based upon the fact that nen tend to have
hi gher education and work at higher paying jobs. Wiile nen earn
nore noney in the higher paid jobs, they also tend to die earlier

t han wonmen because of those jobs. In 1970, for exanple, the life
expectancy of steel workers, alnost entirely nen, was 60 years of

age when the overall life expectancy of nen in general was 65 years
of age. In contrast, for the homenaker in 1970, the |life expectancy
was nearly 71 years of age. As a result of the fact that nen tend
to earn nore than wonen even though they tend to die sooner, they
usually are not awarded alinony. There are exceptions, where the

husband stays at hone and takes care of the kids or does not earn
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as much of as the wife. In such instances, the husband will receive
alinmony. Statistics, however, should that nearly 90% nati onw de of
all alinony and spousal support awards go to wonen. For this
reason, this section is devoted to the gender bias factors used in
meki ng al i nony and spousal support awards to the ex-wfe.

A few decades ago, wonen were not expected to work outside the
home and therefore an ex-husband was expected to support the ex-
wife until her remarriage. Society's view of that earlier tine was
that every woman should be married and a divorced woman was
expected to seek remarriage. In the 1950's a divorced woman was
vi ewed very negatively by society. Even in Hollywod at the tine,
a divorce could ruin a woman's screen career. Many Hol | ywood stars
had noral clauses in their contracts which permtted their
termnation fromthe studios if their conduct offended the public
moral s such as getting a divorce. Today, the support award to an
ex-wife is primarily designed to train her to be able to go forth
an earn a living. The argunent raised against such tenporary
alinony is that it is sonetines unfair against an ol der divorcee
froma long term marriage. Statistics show that ol der wonen, no
matter how nmuch training they may receive, nay not be able to get
into the job market. Many of the ol der wonen receiving divorces
have never worked a day in their |ives having ben honmenakers
t hroughout their adult lives. Many forner honmenakers have only a
hi gh school education which was earned one, two or three decades

ago. For such ol der honenmakers, it may sinply be unreasonable to
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expect themto acquire the skills to be needed to nmaintain their
pre-divorce life style. Under the prior common |aw view, an ex-
husband was required through alinony paynents to keep the ex-wfe
in the style in which he had nade her accustoned. Today, the style
of living for the ex-wife is a mnor consideration for the courts.
The courts now determ ne what anmount of alinony and support award
woul d be sufficient to allow the ex-wife to get sonme type of job
trai ni ng.

In Chio, a five-year study was undertaken to evaluate the
effects of ex-wives life styles when they were able to get one or
nmore years of training. It was found that such wonen were able to
enter into the |abor market and get better paying jobs wthin two
years. The MLS Mature Women®s Cohort: A Socioeconomic Overview,
Chio State University (1978). This study supported the Iong held
belief that it is cost effective for both the ex-husband and
society as well for ex-wves to receive training to support
t hensel ves.

This nodern view was first touted by the Wnen's Movenent as
a neans of forcing wonen to take responsibility for their life and
therefore liberating thenselves fromcontrol by nen. Today, nany
fem ni st organi zations state that the general denial of pernanent
al i nony has actually worked to the detrinent of many wonen. These
women organi zations now assert that for a court to put Iimtations
on the amount or time for which the ex-wife will receive support

can force her into a poverty-stricken situation. In Nevada, a
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survey of 25% of its judges showed they rarely or never awarded
permanent alinony after a long-term marri age. Anot her 44% of these
judges stated that they sonetinmes gave pernmanent alinony. The
Nevada Suprene Court in Baker vs. Baker (1990) 106 Nev. 412 held
that permanent or lunp sumalinony is appropriate when the spouse
paying the alinony (usually the ex-husband) has a much shorter life
expectancy than the ex-spouse receiving it (usually the ex-wife).
It is understood that divorced wonen, as a rule, do not have
very marketable job skills. Mst divorced wonen tend to take jobs
only in the clerical or lowskill areas, sinply because they are
not trained for anything else. Being a honemaker does not
necessarily train soneone to be a fork Iift operator. That does
not nmean that wonen cannot be trained to be a fork Iift operators.
This is where the judges cone into play to determ ne out what type
of support and how long to render it. A study for spousal support
in California covering the 1970's showed that | ong term divorcees
suffered as a result of the divorce. The study showed that
California ex-wives with a pre-divorce famly inconme of between
$20, 000 and $30,000 had a nedian income of only $6,300 follow ng
the divorce. "The Alimony Myth: Does No-Fault Divorce Make a
Difference." Family Law Quarterly, Vol. 14, No.3 (1980). If, for
exanpl e, the ex-wife has been a housewife for ten years, she may
not want to go out and get a job, but would rather continue on as

a honmenmaker and raise the children. In that situation, however
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t he ex-husband may not want to support two househol ds and pay to
have the ex-wife stay at hone. That view is supported by nmany
femnists as well who do not believe that wonen shoul d be staying
at hone to raise children. In sone instances, where the ex-w fe has
been a honmenaker for many years, no anmount of training may be able
to put her in the job nmarket because of the tine factor. If an ex-
wi fe wants to go to school and beconme a | awer, for exanple, and
has no coll ege education, she would be | ooking at four years of
college and three nore years of law school. If she is fifty-two
years of age, at the tinme of the divorce, she will be sixty years
of age by the tinme she's an attorney and she nmay have many probl ens
in getting a job. The age of the ex-w fe works agai nst her even
t hough there are age discrimnation acts. Wile soneone could not
di scrimnate against her for age alone, the bottom line is she
woul dn't have the experience of soneone the sane age. A wonan of
the age of fifty or sixty years with a new degree and no experience
w Il be conpeting agai nst younger people with probably a | ot nore
job related experience. As a practical matter there is
discrimnation to be expected on that aspect. Judges should bear
all these factors in mnd when considering whether to award
per manent alinmony. Where the ex-wife is never reasonably expected
to be able to earn a decent |living a permanent award of alinony may
be proper. If the ex-spouse is able to earn some noney after a
permanent alinony award i s nmade, the ex-husband will still have to

pay support but may have the amount reduced. Al states permt the
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reduction of an award of permanent alinony when the facts justify
it on a case by case basis. In the case In re Marriage of Branther
(1977) 67 Cal.App.3d 416, the court recognized that permanent
alinmony may be required in certain circunstances on a case by case
basi s:

"I'n those cases in which the decision of the parties that the

wonen becones the honemaker, the marriage is of substanti al

duration, and at separation the wife is to all intents and
pur poses unenpl oyabl e, the husband sinply has to face up to
the fact that his support responsibilities are going to be of
ext ended duration--perhaps for life. This has nothing to do
with femnism sexism male chauvinism or any other social
ideology. It is ordinary common sense, basic decency and
sinple justice."
There shoul d be sonme understanding that training alone will never
suffice in all circunstances. Judges need to understand the
economc realties present in society. Specifically, Judges need to
realize that spouses who were honmenakers for many years may never
be able to fully support thensel ves because of their age. In such
i nstances, the award of pernmanent spousal support is proper.

A judge is wlling to give spousal support for four or five
years alnost routinely, but beyond that, the judge usually rules
that at the end of four to five years the ex-wife should be able to
find sone way to earn incone. The ex-w fe can becone a secretary or
what ever by the end of that tinme. That part of it is true. The
ex-wi fe can get training, but can she get a job? That argunment has
been used several tines, sonetines quite successfully but often only

noderately so. Wiile an ex-wife can go out and becone a secretary,

if she in her 50's and starting out against sonmeone in her 20's, it
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doesn't always work. The national statistics show that 74% of al
di vorced wonen with children |l ess than six years of age are in the
work force. As a practical matter, nost wonen who have children do
work, and the idea of paying support so the ex-wi fe and nother can
stay at honme and raise the children is really the exception. In
nost courts, the ex-husband will be required to pay support, but the
wife is going to be required because of the |level of support the ex-
husband is going to pay, to go out and get a job. The reality of the
situation is that nost people do not earn enough noney to support
two famlies. In any event that inconme the ex-husband nmakes has got
to be used to support both his new famly if he remarries and the
children fromthe forner marriage, in addition to any support to be
paid to the ex-spouse. The ex-husband usually does not earn enough
to fully maintain two separate households unless he is a wealthy
person. Many states, such as California and Nevada, have m ni mum
support scales for child support. In these cases the husband or
father is expected to pay these mninum anmounts, period. These
paynents cone right off the top of the husband's net earnings. If
t he husband does not nake enough noney, he nmust bite the bullet and
live at a reduced standard so as to nmake the paynents. The rea
i ssue arises on spousal support. How nuch should a judge order an
ex- husband to give the ex-wife in order for her to survive? The
aver age di vorce does not involve wealthy people. The average couple
earn $40, 000 per year together. Oten the wi fe has never worked and

now the ex-husband has to support the ex-wife and their two
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children. If the ex-husband remarries he is going to have anot her
wife to support and maybe children fromthat famly. Mst states
wi ||l have a schedule that will guarantee m ni mrum paynents for the
children of the first marriage, but as for paying spousal support
for the ex-wfe, that will usually be based upon a few years in
order for her to acquire the skills necessary to earn a living. If
ex-wife is older, the husband nay have to pay alinony for a |ong
period of time. There are no set standards. The Social Security
Adm nistration estimated in 1975, that the average full-tine
honermaker did work that had the val ue of $7,500 per year. That was
a 1975 figure, so nowadays that figure would be up to around $20, 000
per year in today's noney. In a famly situation, for exanple,
assune one spouse (usually the wife) who stays honme, and the other
spouse i s earning $30, 000 per year. Using the estinmate of the Soci al
Security Adm nistration, the at-honme spouse is contributing $20, 000
per year of incone at honme toward the famly incone and is, in
essence, earning 40%of the total support to the famly by what is
bei ng done at hone.

The need for alinony is often exacerbated if there are m nor
children in the marriage. A Census Bureau study, "Child Support and
Alimony: 1983" showed that fifty three percent of single nothers
failed to receive support for their children. The lack of child
support from the father, whether court ordered or not, has the

obvi ous effect of increasing the nonetary concerns of the nother.
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The study went on to conpare the standard of living of divorced nen
and wonen in California. It was determ ned that the standard of
living for divorced nen increased by 42%foll owi ng a divorce whereas
the standard of living for divorced wonen actually decreased by up
to 72% In 1979, for instance, 58% of all wonen heading famly
househol ds worked in the clerical and service area. In 1985, such
j obs were paying $61 for every $100 earned by men. The paynent for
the jobs are based upon the availability of people willing to work
for that pay. Wnen w thout sufficient job training sinply |ack the
ability to get, as a whole, better paying jobs.

A study that was conducted in the late 1970's showed that only
23.8% of all alinmony awards were permanent (paid for an indefinite
period of tinme). Over 76% were rehabilitative alinony awards paid
for a period of time to allow the spouse to be retrained and earn
a skill to support herself. In the cases where such rehabilitative
al i nrony was granted, wonen with children received higher alinony
paynments than wonmen wthout children and non-working ex-w ves
recei ved hi gher alinony paynents than working ex-wives. Al of this
is rather interesting when it is considered that the purpose of the
alimony paynents is for training. In this case, Courts tend to base
their determnation on how nuch alinony is to be awarded on the
income of the recipient spouse. Mst interesting is the fact the
Courts award nore alinony to working wonmen with children when, as
a concept, child support is supposed to be awarded separate from

alinmony. Child support is not supposed to be related to alinony.
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Regardl ess of whether or not alinony is awarded, child support is
supposed to be awarded separately to the custodial parent. To give
more alinony sinply because there are children is to give child
support tw ce. Nonethel ess, studies show that this frequently occurs
and that is a formof reverse gender bias. Wen considering spousal
support, gender bias cones into play because nobst judges do not
understand the economc reality of a divorce. In making support
awar ds, judges shoul d consider the earning capacity of the ex-wfe
and her ability to actually acquire sufficient training to get a
job, given her age and physical condition. Wile such is very
inmportant and it can be hard to do. Mst judges have taken the view
to be politically correct they only have to order a set anount of
incone for a period of tinme, and then let the ex-spouse, usually the
ex-wi fe, pull herself up by the bootstraps and get a job. If they
use anything other than that, they risk the criticismthat they are
being patronizing. In reality that is the wong consideration
because judges shoul d al ways | ook out for the best interest of the
peopl e who are before the court. It is wong for Judges to view a
case in with a pre-conceived notions that they should never award
per manent al i nony because there are recogni zed circunstances where
it should be awarded. In nost long-termmnmarriages, it may, in fact,
be the only just decision, because the ex-spouse (often the ex-wfe
who needs the support) cannot realistically be expected to earn a
decent living, regardl ess of the amount of retraining. Judges should

be aware of that, and if they are not, they may be unintentionally
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creating de facto gender bias in the opposite direction by assum ng
that everyone is equal, when in these situations they may not be
equal . It is very easy for a judge to be politically correct, and
rule that in five years anyone, including an ex-spouse w thout a
mar ket abl e skill, can acquire the skills to be self-sufficient.
But, inreality, that may not be true and therefore work an hardship
on the ex-spouse. In many states, the anmount of alinony or spousal
support which a spouse receives is based on the property division.
The equitable distribution of property, as now followed in nost
states, was, for exanple, codified in the Wsconsin Marital Property
Act. Wsconsin reforned its comon |aw based famly l|law The
Wisconsin Marital Property Act: Highlights of the Wisconsin
Experience iIn Developing a Model For Comprehensive Common-Law
Reform, 1 Wsconsin Wnen's Journal 5.

Col l ection of alinony can be a problem A court order does not
al ways guarantee paynent. According to the Statistical Abstracts of
the United States, 1985, only forty percent of the divorced wonen

actually received their court ordered alinony.
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CHAPTER EIGHT
GENDER BIAS IN CHILD CUSTODY AND SUPPORT

INTRODUCTION

One obvious instance of gender bias occurs in the award of
child custody. Unlike nost forns of gender bias, in child custody
the discrimnation is often practiced against the father. Until very
recently, many states had laws that automatically awarded child
custody to the nother unless the father could prove that she was
unfit. The view that wonen are naturally the better parent, while
no | onger witten into the law, is still w dely pervasive. Today,
all states have statutes that require that child custody awards be
made only on the best interests of the child. In practice, however,
the presunption still remains that it is in the best interest of the
child to be with the nother. Now while Judges still tend to be
paternalistic in their view of child custody that can work toward
the detrinent of certain wonen. For sone judges the non-traditional
life styles of the nother may override their traditional belief that
the children belong with the nother. In particular, sone judges
believe that it is in the best interests of a child to be raised by
afit, straight father or grandparent rather than a | esbian. O her
judges feel that while a |esbian could raise a daughter it would
still be in the best interests to have a boy raised by the father
or grandparent who is fit to do so. This has been an ongoi ng debate.

Only a few years ago, society would not even have considered
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awardi ng child custody to honosexual parent over that of a straight
and otherwise fit parent. Gay liberation has, however, has resulted
| aws being enacted in sone states that require honpbsexuals be
treated on the sanme basis as straight persons in the awards of child
custody. The effects of baby being raised by a honosexual parent has
never been fully docunmented. As such, in many states, judges still
retain the right to consider sexual preference on the part of a
parent in making child custody awards.

There is no reason to believe that nen are inherently unfit to
raise their children. In fact, up to the 20th Century, child custody
was usually awarded to the father. Father®s Rights and Feminism: The
Maternal Presumption Revisited, 1 Harv. Wnen's L.J. 107. The
earlier comon |aw, presuned that fathers, given their managenent
and control of famly assets and the ability to earn a living, were
in the best position to properly raise and provide for the children.
The New Hanpshire Suprene Court stated the common | aw presunption
for child custody in State vs. Richardson (1980) 40 N. H 272:

"It is a well-settled doctrine of common |aw that the father

is entitled to the custody of mnor children... that he is

bound for their maintenance and nurture, and he has the

corresponding right to their obedience and their services.
The view that nen were by the very nature of their economc
position, better suited to raise mnor children had throughout the
19th Century been the rule rather than today, the exception. The New

York Court of Appeals held in People ex. rel. Nickerson (1837) 19

Wend 16:
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“In this country, the hopes of the child in respect to its
education and further advancenent, is mainly dependent on the
father, for this he toils through life, the desire of its
acconplishnment operating as one of the nost powerfu
incentives to industry and thrift. The violent abruption of
this relationship would not only tend to wither these notives
but necessarily in tinme, alienate the father's natural
affections..."
The Court went on to further find that no evidence had been
presented to show that the best interests of the child would be
served, "pecuniary or otherwise, to commt custody to the nother."
Under the common law, the father's obligation to support his
children only existed for as long as he had custody. Children were
viewed, in the 19th century, as virtual chattels of the parents
havi ng custody and the obligation to support the children foll owed
the custodial parent alone. A father w thout custody was generally
presuned not to have a duty to support the children. Brow vs.
Brightman (1883) 137 Mass. 187.

Beginning in the late 19th century, was the devel opnent of the
"Tender Years Doctrine"” which held that young children were better
off with their nothers. The Tender Years Presumption in Child
Custody Disputes 15 J. Fam L 423. The Tender Years Doctrine held
sway i n custody awards throughout the 1970's until replaced with the
br oader concept, "Best Interests of the Child". The "Best Interests”
doctrine requires that custody of children should be given to the
parent or other person which would have the best effect on the

child. Only Uah, still has the tender years doctrine codified in

statute although the Utah Suprene Court rejected its use in Pusey



139

vs. Pusey (1986) 728 P.2d. 117 and applied the best interest’s test.
More than thirty-five states have expressly rejected the tender
year’s doctrine whereas the renmaining states apply the tender year’s
doctrine in conjunction with the best interest’s test when all other
factors are equal.

The facts regarding child custody and the inpact on Anerican
society are alarmng, Family Facts. As of 1995, forty percent of al
first tine marriages end in divorce, as conpared to only 6% in 1960.
The United States has led the world in the percent of fatherless
famlies, since 1986, when it passed Sweden. In 1960, 5 mllion
children lived in single-parent famlies whereas in 1993 that nunber
was 18 mllion. The nunber of children in such famlies grew as well
from63.7 mllion in 1960 to 66.9 mllion in 1993. A study of |iving
arrangenents with children of single parents showed that only 3.5%
lived with their father. Forty percent of single parent children had
not seen their fathers for over a year and nore than 50% of such
chil dren had never been in their father's hone.

As bad as the above statistics appear, they bode even worse for
society as large. Seventy-two percent of adol escent nurderers grew
up without fathers. Sixty percent of all rapists |ikew se grew up
wi thout fathers. Seventy percent of all children in juvenile reform
institutions were fromsingle parent hones. Behavioral studies show
that children exhibiting violent behavior are eleven tinmes nore

likely to live in a single parent hone. Children from Il ow earning
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two parent homes out achieve children from high i ncone single parent
hones by nearly two to one. In 1960, 5.3%of all live births were
to unwed not hers. As of 1993, the percent of live births to single
nmot hers reached 30% and are expected to reach 40% by the year 2000.
1. BIAS IN CUSTODY CONSIDERATIONS

Famly lawis the generic termfor the body of |aw dealing with
t he personal relationships of famlies and the rights of all nenbers
therein. Famly law is the nost litigated field in civil law. As
much as sixty percent (60% of all civil filings involve sone area
of Famly law. The nost commonly contested areas of famly Law are,
not wunexpectedly, <child custody and support. Only relatively
recently have states elimnated fault as a requirenent for obtaining
a divorce. As such, the nmajor areas of contention left in a divorce
are property division, spousal support, child custody and child
support. Wth recent influx of wonen into the non-traditional work
force, the traditional nuclear famly has been reduced. As there
are nore working nothers appearing in divorce courts, states have
begun to rethink their traditional notions of always awarding child
custody to the nothers. Mny states have enacted |laws requiring
joint child custody and even mandate that their Courts presune,
until proven otherwise, that fathers are equal with nothers in
ability to rear their children. These actions have served to
increase litigation and further fill court dockets.

In every state, the Court having jurisdiction over the child

and one parent is the proper forumfor bringing an action for child
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custody and support. In nmaking its decision, the tenet of what
guides the Court is the best interest of the child. Wile the
parents may agree anong thensel ves, the issues of child custody and
support, any such agreenent does not bind the Court. The Court w |
not award child custody to any parent whomit feels is unfit. The
Court |ooks at many factors when it nakes its decision what is in
the best interest of the child. Sonme basic factors which the Court
wei ghs in making its decision are:

1. the age, health and sex of the child;

2. the age, health and sex of each parent;
3. the home environnent of each parent;

4. the character of each parent;

5. any crimnal record of any parent; and

6. the financial ability of each parent to support a child.

To aid inits determnation, the Court may appoint a social worker
to investigate the parents and to nake a recommendati on on cust ody.
The traditional view, still held by many judges, is that the nother
shoul d al ways have custody. This belief was based upon the belief
that since nothers did not work outside the honme they were best able
to raise the children provided they recei ved adequate support. Since
many nothers now work full time, many states now recogni ze that the
traditional reason for awarding custody to the nother no | onger
exists. In such states, fathers are given the opportunity to seek
child custody on an ostensibly equal footing with the nothers.

Chil dren cannot select the parent with whom custody will be
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awarded. Neverthel ess, nost courts wll, at least, listen to their
preference and try to understand their reason for it. The child's
preference is one factor but not the only one upon which a Court
will base its decision. The Court is always to be guided by the
desire to do that which is in the best interest of the child. Wen
everything is taken into consideration, the preference of the child
may be an inportant factor if not the deciding one. The Court wll
consider the weight to be given to the child s preference. A younger
child s desire will naturally be given | ess weight than that of an
ol der teenager.

Ceneral ly, nost courts feel that it is in the best interests
of a child to be raised in a two parent hone. Thus, if the non-
custodi al parent remarries and seeks custody, the court may consi der
that to be an inportant enough change as to nerit a nodification of
its custody order. The Bureau of Census, U S. Dept. O Comrerce's,
report on Characteristics of Households and Persons Receiving
Selected Non-Cash Benefits: 1980 found that famlies headed by
singl e wonen had a nedi an i nconme of $10,830 as conpared to $18, 775
for single nmen and married couples who had a nedian inconme of
$23,180. This translates into a belief that, annually alone, a
father is usually in a better financial position to provide for the
child, especially if remarried. The inportance of a remarriage
increases if the stepparent is a honemaker and the custodi al parent

has a full-time job. The Court may then feel that the honmemaking
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stepparent may be able to spend nore quality time, both caring and
nurturing, the child, Webb vs. Webb (1981) 7 FLR 3051, Binosky vs.
Binosky (1980) 405 N.E.2d 1112. If the child is not of school age
and the custodial parent nust put the child in day care while
wor ki ng, the Court could decide that the better environment woul d
be with the other parent who could raise the child at hone. One area
of gender bias often occurs when a non-custodial nother remarries.
Cenerally, a stepfather’s presence in the honme is not considered
sufficient to nerit a change in custody because the stepfather is
usual ly not going to stay at honme be the prinmary caregiver to the
child. Simmons vs. Simmons (1978) 576 P.2d 589.

It was not so long ago that a parent living with a person of
the opposite sex was automatically denied child custody. Such
conduct was perceived to be imoral and universally believed to
create a harnful environnment in which to raise children, Simmons vs.
Simmons supra. As a result of the Wnen's Mwvenent, today's view of
such conduct is not so well-defined. In Gould vs. Gould (1984) 118
Ws. 2d 493, the Court refused to take custody away from a di vorced
nmother living wwth a man and give it to the remarried father unless
it could be shown that the nother's relationship was harnful to the
child. The court is required to do what is in the best interest of
the child but that often is a subjective determnation. As such, the
Court is often called upon to determne if a custodial parent's hone

life poses noral or psychological harmto the child. Many Courts,
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particularly in California, will not consider such a relationship
by itself be destructive to the normal devel opnent of the child.
Courts, in other states, have viewed the matter differently and have
even gone so far as to order the unmarried partner of a non-
cust odi al parent out of the honme when the child visits. It is all
dependent upon the perceived effect such a relationship will have
on the child s normal devel opnment.

Should the Court find that neither parent is capable of
providing for the needs of the child, then the child may be pl aced
into a foster home until the custodial parent, or non-custodi al
parent, are found to be able to properly care for the child. In an
extrene case, the Court may termnate parental rights and place the
child up for adoption. Such interference with a parent's parenta
rights is extrene and exercised only when the welfare of the child
IS in jeopardy.

Joint custody exists in tw parts: physical custody which
determnes the anount of tinme the child depends with each parent and
| egal custody which requires the parents to jointly make deci sions
about the child s education, health and overall welfare. Joint
custody is used predom nantly by a couple who feel that it affords
t he best neans to provide the nost stable environment in which to
raise the children. The concept of joint custody has been gaining
ground in the last few years al though not w thout opposition. Some
states, such as California, nowrequire that preference be given to

joint custody petitions unless it is in the best interests of the
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child not to do so. The traditional form of custody is sole |egal
and physical custody to just one parent. In the traditional custody
arrangenent, the non-custodial parent, usually the father, has no
input into the manner in which his child is raised. this arrangenent
has | ong been recogni zed as both weakening the parental bond and
fostering juvenil e delinquency. Joint custody has been touted as a
means of maintaining stability in the child s life followng the
parents' divorce. Joint custody works best when the parents agree
to work together for the sake of their children and establish a
joint goal for which they strive to attain. In the situation where
one or both parents are unable to work together, the court wll
termnate the joint custody and award one parent the sole and | egal
custody. It is usually very difficult to termnate joint custody and
the court is not apt to award sole physical custody to the non-
cooperative spouse w thout good reason.

A child custody award is never final. The Court always retains
t he power to change the custody order when the best interest of the
child warrant it. For exanple, if it can be denonstrated that a
stepparent poses a risk to the child s safety such as by child abuse
or drug abuse, then the court wll change child custody. In fact,
many states now will termnate child custody if a stepparent has a
pattern of spousal abuse because it is considered an unhealthy
at nosphere to raise children. The problemwith this scenario is that
it is heavily dependent on the elusive elenent of proof. It has

become al nost axiomatic in child custody cases for one parent to
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accuse the other parent, a stepparent or friend of the other parent
of child or drug abuse to gain child custody. The problem that
results is that it often slanders innocent people, crowds the |egal
systens wth frivolous conplaints and delays the processing of
legitimate conplaints. Even so, there is conplete agreenent that al
necessary steps nust be taken to protect the child from such
dangers. Toward that end, when an unwhol esone environnment is
expected, a parent should anmass all the proof possible and pursue
relief through the child protective services of the child' s county
of residence. Because a child custody award is never final, it can
and should be nodified when the facts call for it. The origina
custody order was nmade with certain facts in mnd. As the facts
change upon which the custody order was nmade then nodification of
the custody order may be warranted.

The nost common nodification of a child custody award is a
change resulting from the custodial parent's wish to nove out of
state. Cenerally, the nove will adversely affect the visitation
rights of the non-custodial parent and the court nust consider the
effects of the proposed nove on all parties. In decision whether to
permt the custodial parent to take the children out of state, the
court will consider, anpong other factors:

1. the age of the child;

2. the effect on the child in being away from the custodi al

parent ;

3. the effect of the nove on the visitation rights of the non-
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cust odi al parent;

4. the closeness of the relationship with the non-custodi al

parent; and

5. whether the nove is just to deny visitation to the non-

cust odi al parent.
Movi ng out of state is a common ground for nodifying custody order.
In such an event, the courts often permt the custodial parent to
take the child out of the state but gives the non-custodial parent
one or nore nonths of custody during the summer and alternate
hol i days.

Just as the child custody order may be nodified so too can the
child support order be nodified when circunstance change. Renmarri age
of either the custodial or non-custodial parent is an inportant
factor for the court to consider in determ ning whether a child
support award should be nodified. Mdification of a child support
award may go up as well as down depending on the circunstances
resulting from the remarriage. Child support is based upon
di sposabl e income which is the anmount of incone a parent has |eft
over after all of the necessities of life have been paid. Wen a
parent renmarries, the new stepparent nmay be contributing to the cost
of running the honme and thus mat actually increase the parent's
di sposable incone. On the other hand, if the stepparent does not
work or contribute to the cost of running the hone or has new
children, then the di sposable inconme may, in contrast, go down. This

could be grounds for reducing the child support for the payor spouse
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or increasing child support for the recipient spouse dependi ng on
whomit was that remarried.

In a few states, if the non-custodial parent is denied
visitation by the custodial parent, then the non-custodial parent
may be excused from the paying of child support. Mst states,
including California, however, treat the requirenent to pay child
support separate and unrelated to child visitation. The majority
view is that the non-custodial parent can always go to court and
gain redress if the custodial parent interferes wth visitation and
therefore there is no justification in resorting to self-help and
not paying child support. Oten, this has resulted in the conmtting
of many injustices. The non-custodial parent, usually the father,
who has been denied visitation for years, may suddenly face crimna
prosecution and a huge judgnent for back child support. Recent
studi es have shown that when a father is permtted to see the child
then support paynments are nmade nore than 90% of the tinme. Wen
however, child visitation is deliberately prevented then the drops
to |l ess than 40%

Child napping is the taking of a child by a non-custodi al
parent in violation of a valid custody order. It is usually a fel ony
puni shable for up to five years and a termnation of all parenta
rights. In addition, it is also a federal offense. Since nost
custody awards are to nothers, it is not surprising that nost child
nappers are fathers although it is usually only the child napping

commtted by nothers which is highlighted by the nedia. As, however,
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nmore courts are rendering joint custody awards, the nunber of wonen
engagi ng in child napping has been steadily increasing. The reasons
for child napping vary but the one nost often cited is the feeling
that the ex-spouse is exposing the child to an unwhol esone or
i moral atnosphere and that child napping is the only neans to
protect the child. The follow ng steps should be taken when child
nappi ng has occurred:

1. The | ocal police should be contacted imediately and a
m ssi ng person's report conpl eted;

2. A report should be filed inmmediately with the FBI's
National Crinme Information Center's conputer. If |ocal
authorities refuse to do it, then the report should
be made directly wth the FBI

3. The National Center for Mssing and Exploited Children
shoul d be contacted at 1-800-843-56788 for |ocal support
gr oups;

4. The local district attorney should be contacted to
determine if crimnal prosecution is possible. If there
was no custody order in effect, then no crinme may have
been comm tt ed.

5. A petition should also be filed with the Court by the
non-chil d nappi ng spouse to term nate parental rights and
obtain full custody. If the court had not previously
entered a custody order, no crinme wll exist until the

order is entered. For this reason, it should be done as
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soon as possi bl e.

Both parents have legal rights and obligations toward their
children. Neither parent can unilaterally interfere with the rights
and obligations for the other parent. Even though a divorce may be
pending, visitation and contact with a child cannot be denied
wi thout a court order. Usually during a divorce, tenporary court
orders are obtained which specify child visitation rights. These
court visitation orders are not final and may be nodified in the
final custody order.

Fem ni st organi zations have objected to a judge's use of
financial considerations in nmaking a child custody award. The
argunent has been advanced that financial considerations should be
enpl oyed in determning child custody because it usually benefits
the father. It is argued that a father often earns nore than a
nmot her and therefore has nore noney available to dote on the child.
To base a child custody award sinply upon di sposabl e incone of the
parent is, in essence, sinply selling the child to the nore affl uent
parent. In Dempsey vs. Dempsey (1980) 96 M ch. App. 276 it was held
to be error to base a father's custody award solely upon his
superior financial wherew thal when the nother had been furnishing
the child care. Wiile it is true that financial consideration should
not be the sole ground for awarding child custody it, nonetheless,
it should be a factor to be considered. Not to consider financial
security for the child is to negate an inportant factor in the favor

of one parent, usually the father. It is true that child support is
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intended to reduce the inportance of the non-custodial parent's
financial wherewithal but it does not, in reality replace it.

The best interests of the child is not determ ned sol ely upon
whi ch parent has the nicest honme or best toys. In Gould v. Gould.,
(1984) 116 Ws.2d 493, the court refused to award custody solely
based upon financial considerations:

"While the economc well-being of child of divorced parents

must be provided for, it is best achieved by the court's

maki ng appropriate child support and nai nt enance awards and by

focusing judicial resources on enforcenent of awards and not

by considering financial ability as a criterion for custody."
I ntangi bl e factors such as parental |ove, attention and support are
nmore inportant. Nonetheless, even of these factors are heavily
i nfluenced by the financial security of the parent. |If for exanple,
both parents are loving and fit, a parent who nust work sixty hours
per week will have less tinme to spend raising the child than a
parent who can afford to stay hone and tend the child' s interests.
Thi s has always been the primary reason for warding child custody
to the nother. The belief that nost wonen, even if they remarry wll
stay at honme and raise the child has been the primary reason for
awarding child custody to the nother. In order to | essen gender bias
in custody decisions it is recomended that judges give weight to
the i nmportance and strength of the enotional bond between the child
and the primary custodi al parent when eval uati ng what custody woul d

be in the best interests of the child. “Justice for Women', Nev.

Sup. Court Gender Bias Task Force.
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The traditional viewthat wonen will stay at home and therefore
are entitled to child custody has be turned on its head in recent
years. Today a | arge nunber of nothers work the same hours as the
fathers. Therefore, if the father is a fit parent there is no reason
to award custody to the nother on the sole belief that she will be
avai |l able at hone to raise the child. In such an instance, the
question is who is the better parent to raise the child when both
parents work. Today, nost wonmen with children work. Many states have
begun to recogni ze this fact and hold that a working nother is not
be held unfit to raise children sinply because she is working. The
California Supreme Court in Burchard v. Garay 724 P.2d 496 hel d that
Si nce

"over 50% of nothers and 80% of divorced nothers work, the

courts must not presune that a working nother is a |less

sati sfactory parent or less fully coommtted to the care of

her child."
This issue was highly publicized in the divorce of Marsha O ark the
prosecutor in the OJ. Sinpson nurder trial. The ex-husband of
Marsha C ark sought custody of their children alleging that the
overtime she was spending was adversely affecting her child rearing
responsibilities. Femnists imediately attached the father as a
sexi st nmerely because he wanted custody of his children based upon
a belief that they were being neglected. The argunent rai sed was not
t hat custody should be term nated because Marsh O ark was working

but because of the allegation that the work unreasonably interfered

with her parental responsibilities. The reason that nbost wonen get
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child custody is the traditional belief that they have nore tinme to
spend with the child. Now that nost wonen work that basic assunption
is no longer valid. If Marsha Cark was man, Matt Cdark, wth
custody and the not her brought the action on the sanme grounds, there
woul d not been the hue and cry that Matt O ark was bei ng puni shed
because he was a working father. As an aside, the press stated that
Marsha O ark earns alnost tw ce that of her he ex-husband. As such,
financi al considerations favor Marsha O ark over her husband a fact
that many fem nists loudly assert in her favor while, in the past,
havi ng espoused its nonuse when the use favored fathers.

One of the hardest child custody problens occurs when the non-
custodi al parent, usually, the father remarries. In such situation,
the father can offer a conventional and traditional honme environnment
with both a father and stepnother being present. In such a
situation, the court nust consider whether it is better for the
child to have two parents or just one. The best interests of the
child are supposedly at issue and not the personal wants and desires
of the parents. Fem nist organizations take the position that
remarriage of the father should not result in nodification of the
not her's custody rights. Such a viewis not the law. Child custody
rights are always nodifiable if the circunmstance nerit it. The
traditional basis for awarding child custody has been nmade on the
belief that two parents are better than one but when only one parent
can have custody it should be the nother because of her ability to

stay at honme and dote o the child. If both parents are fit and the
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father is remarried with a stay at hone wife, then that situation
is closer to the traditional view than a single working nother
raising a child.

There have been many instances where wonen have attenpted to
sabotage the father's right to participate in the raising of a
child. A classic case of this occurred in 1991 in California. In
this case, the nother who was given custody of a girl remarried and
noved wi th her new husband to Germany. Wiile in Germany she sent a
letter to the father stating that the child died. Several years
|ater, the father received notice that the stepfather wanted to
adopt the child. This was the first tinme that the father |earned
t hat his daughter had not died and was alive and well. The father
objected to the adoption and wanted to have custody of the child.
A famly law judge in California termnated the father's parenta
rights in the child because he had no contact with the child for
years. The appellate court reversed and granted the father limted
visitation rights recognizing, by inplication, that the nother's
actions probably poisoned any attenpt to ever have a true father-
daughter relationship. This case highlights the extent which gender
bias afflicts the judiciary. The court, in essence, condoned the
not her for her actions of interfering wwth the father’s visitation
rights. The result of this was that the court ended up letting the
not her retain nearly conplete control of the child. The nother was
not even found to be in contenpt of court for her actions in

interfering with the father’s visitation rights.
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A relatively new concept in child custody is that of joint
custody. In joint custody, both the father and nother have equal
right to nmake decisions affecting the child but only one spouse is
gi ven physical custody of the child. The purpose of joint custody
is to keep the non-custodial parent, usually the father, involved
in the raising of the child. Joint custody has its own set of
problens that are not present in the sole custody relationshinp.
Joint Custody requires both parents to work together to raise the
child. Oten that is not possible. In making a joint custody order,
a judge should investigate the ability of both parents to work
together in an ongoing spirit of cooperation and deci si on-nmaki ng.
In inplementing a joint custody order, a judge considers the
viability of court order nediated or counseling. Joint custody
usual Iy gives one parent the physical custody of the child but both
parents have the right to make decisions regarding how the child is
rai sed. Joint Custody: An Alternative for Divorced Parents 26
UCL.A L. Rev. 1084 (1979). Legal custody vests both parents with
the rights to make decisions regarding child residency, nedica
care, religious training and discipline. Burger v. San Francisco
(1953) 41 Cal. 2d 608. Joint Custody is followed in over half the
states. The remaining states still follow the conmon | aw wherein
only one parent is given physical and | egal custody with the other
parent being given only a specific visitation schedule and ordered

to pay a specific amount of child support. Joint Custody Awards;
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Towards the development of Judicial Standards 48 Fordham L. Rev.
105.

Several states, Connecticut, Hawaii, Kentucky, M ne, M chigan,
M nnesota, Mntana, North Carolina, Oegon and Pennsyl vania, give
their courts the option of awarding joint custody when in the best
interests of the child. Criticismof the option statute is that it
fails to establish any limts or guidelines for the court in
awar di ng joint custody. Opponents of joint custody feel that many
courts sinply award joint custody as an option to avoid hurting the
feelings of the parent who woul d ot herwi se be deni ed | egal custody.
Dodd v. Dodd (1978) 83 Msc 2d 641, 402 N Y.S. 401. This option can
al so have the effect of forcing parents who are not in agreenent to
wor k together. Sonetinmes the parents can work the differences out
wi thout court intervention often they cannot and then the court nust
step forward and termnate the joint custody and award sol e cust ody
to only one parent. Joint Custody, 13 Fam L.Q 345. Sone states
Kansas, Louisiana, Mssachusetts, Chio, Texas and Wsconsin, wll
award joint |legal custody only where both parents request it. The
court retains the authority to deny joint custody when it finds it
in the best interest of the child to do so. New York permts joint
custody awards by case |law only where the parents agree. Braiman v.
Braiman (1978) 44 N.Y.2d 584. Simlar to the joint custody option
is the right of a court to award it upon the request of either

parent which is permtted in California, Hawaii, M chigan, Montana,



157

New Hanpshire and Pennsylvania. As with the option statutes, a court
can end up forcing parents who cannot work together to do so in
order to raise their children

Many states, including California, Connecticut, Florida, |daho,
M chi gan, Nevada, New Hanpshire and New Mexico, have enacted
statutes requiring their courts to first consider joint custody
bef ore awardi ng separate child custody to just one parent. This
position was taken to conbat the discrimnatory view of many old
time judges who still believe that a nother should al ways be awarded
custody unless the father proves her to be unfit. Many other states
have bills pending to enact a joint custody presunption requirenent.
Under these presunptions statutes, it is presunmed that joint custody
is in the best interests of the child unless proven otherw se.

A mnority view for the award of child custody is to base it
upon the primary care presunption. The Wst Virginia Suprene Court
in its decision Garska v. McCoy (1981) 278 S.E.2d 357 adopted the
presunption that children should be awarded to the parent who has
been the primary care giver. The M nnesota Suprene Court in Pikula
v. Pikula (1985) 374 N.W2d 705 also applied the primary care
provider, "absent a showing that parent is unfit to be the
custodi an". Washington, by statute, requires that the greatest
wei ght be given to the "relative strength, nature and stability of
the child s relationship with each parent, including whether a

parent has taken greater responsibility for performance of parental
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functions relating to the daily needs of the child". Mst states
have not adopted the primary caregiver test because it is a very
narrow test which applies to only one standard. Most judges want to
make as conplete a determnation as possible and therefore want to
consider all relevant factors before nmaking a determ nati on and not
be limted to just one el enent.
11. BIAS IN CHILD SUPPORT

A parent has a duty inposed by aw to support all children born
or adopted by the person. As such courts, have a duty to both set
reasonable child support and to insure their collection from the
parent. Until very recently, courts have failed to oversee
collection of child support. Toady, however, all states are now
attenpting to enforce child support. In 1984 Congress enacted the
Child Enforcement Amendment Act (CSEA) to aid judges in the
enforcenment of child support order. Under CSEA, judges can order the
followng renedies for the failure to pay child support:

(1) wage withholding on both state and sister state order;
(2) the posting of bonds, securities or pledging of
property to secure child support paynents;
(3) inposition of child support liens on any property; and
(4) interception of Federal and State tax refunds for
paynment of child support.
The CSEA was enacted to aid judges in their duties to ensure

collection of court ordered child support. Foll ow ng CSEA, Congress
enacted the Family Support Act of 1988 (FSA). The mai n advant age of

the FSAis that it permts famly judges to order wage w t hhol di ng



159

even though the non-custodial parent in not in arrears. The FSA
requires automatic wage w thholding fromthe non-custodi al parent
unless the finds good cause for not requiring it or the parties
agree in witing to another arrangenent.

The nonpaynent of child support has a very prejudicial effect
upon the life style of nost children. Mdst single parents need very
desperately the child support paynents ordered by the court. The
failure of the non-custodial parent often forces the custodial
parent onto the governnment welfare rolls. One of the main reasons
that parents refuse to pay their court ordered awards is that the
custodial parent, usually the nother, interferes with the non-
custodial parent's rights to participate in visitation and raising
of the child. Nearly all states today separate child support from
visitation. In California, for instance, unless a custodial parent
has actually conceal ed the child, the non-custodial parent still has
the duty to make court ordered support awards. Today, the
intentional refusal to make court ordered awards is a crimna
offense in itself where in the past it was nerely subject to a
contenpt action in npbst states.

In setting child support awards, the trend is to base it upon
all of the incone available in the non-custodial household. The
Nevada Suprene Court, for instance, in Jackson v. Jackson No. 27153
(Dec. 1995) held that a district court may consider a cohabitant's
contributions to househol d expenses under the "relative incone of

the Parties" factor of NRS 125B. 080 in setting child support awards.
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I11. BIAS EFFECT OF EX-SPOUSE®"S BANKRUPTCY
A. ON SPOUSAL AND CHILD SUPPORT

Under section 523(a)(5), courts ordered paynents for the
support of a child or former spouse are non-di schargeabl e. However
there are variations on this thene for which a debtor nust be aware.
WHERE BACK CHILD SUPPORT IS AT ISSUE, CARE MUST BE TAKEN TO
DETERMINE IF CRIMINAL CHARGES HAVE BEEN FILED BECAUSE IT MIGHT BE
A CRIMINAL ACT, QUITE APART FROM THE BANKRUPTCY LAW, NOT TO HAVE
PAID IT. The non-di schargeabl e debts for spousal or child support
under 11 U. S. C. section 523(a)(7) are:

"[D]ebts to a spouse, former spouse, or child of the debtor

for alinony to, maintenance for, or support of such spouse or

child, in connection with a separation agreenent, divorce

decree or other order of a court of record, determ nation nade

in accordance with state or territorial |aw by a governnental

unit, or property settlenent agreenent, but not to the extent

t hat such debt -

(a) is wassigned to another entity, voluntarily, or by
operation or |law or otherw se;

(b) includes a liability designation as alinobny, naintenance
or support, wunless such liability is actually in the
nature of alinony, maintenance or support.

Once a court orders a parent to nmake child support paynents, the
obligation to make those paynents then becone non-di schargeable. In
re Harrell 33 B.R 989 (1983). The obligation to make child support
paynents, ordered by a court, is not discharged even if it is
assigned to a state or governnental agency. In other words, if a

county or state agency provides benefits to a famly because of the

debtor's failure to nmake court ordered support paynments, the state



161
or other governnental agency is assigned the right to receive
rei nbursenent. That right to receive reinbursenent for the support
paynments nmade by the state for the support of debtor's child cannot
be discharged (as it once was) by the debtor's subsequent
bankr upt cy.

The general rule is that clains of third parties for property
or services provided for a child s support are dischargeable by a
parent, In re Lo Grasso, 23 F. Supp. 340. There is, however, case |aw
whi ch holds that where a parent deserts or neglect the children,
then the debts for the property or services which have been provi ded
by third parties are not dischargeable, In re Meyers 12 F.2d 938.

In order for debtor's <child support obligation to be
non-di schargeabl e, there nust be a court order requiring the support
paynments to be nade. Al states have | aws that inpose upon a parent
the duty to support a child. In addition, the parent can be sued for
the value of the child support provided by third parties. However,
t hose debts are dischargeabl e unless reduced to a judgnment prior to
the debtor-parent filing for bankruptcy protection. For exanple, if
a nmother deserted her children and an aunt raised them then the
aunt would be entitled for reinbursement fromthe nother for the
child support. If the nother files for bankruptcy relief before the
aunt gets a judgnent for reinbursenent, then the obligation to
reinburse the father for the back child support is discharged.
However if the aunt obtained a court order requiring the nother to

rei mburse the aunt for the back support, then the debt for back
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support is not dischargeable.

Spousal support, also referred to as alinony, requires either
a court order or an agreenent obligating the debtor to nmake support
paynments in order for the obligation to nake the paynents to be non-
di schargeabl e. The debtor may agree to make spousal support paynents
through a marital agreenment or a property settlenment agreenent and
such support paynments are non-di schargeable. Wthout either a court
judgment ordering a debtor to nake spousal support paynents or an
agreenment requiring themto be nmade, the debtor's obligation to nake
support paynents can be term nated in a bankruptcy.

When parties are not married, unless the relationship qualifies
as a common |aw narriage, the debtor may be discharged from any
obligation to make support paynents to the other party through a
bankr upt cy proceedi ng.

THE BANKRUPTCY ACT OF 1994 AMENDED THE AUTOMATIC STAY UNDER
SECTION 362 TO STATE THAT COLLECTION OF SPOUSAL OR CHILD SUPPORT
PAYMENTS FROM PROPERTY WHICH IS NOT PART OF THE BANKRUPTCY ESTATE
AND IS NOT SUBJECT TO THE AUTOMATIC STAY. The 1994 Act also
prohibited the Automatic Stay from blocking commencenent or
continuation of proceedings to enforce alinony and child support
during the bankruptcy case. In a Chapter 13 case, property acquired
during the life of the Chapter 13 Plan is considered property of the
estate. Under the Bankruptcy Act of 1994, child and spousal support

clainms now have priority over and are to be paid before both general
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unsecured clains and tax clains. In addition, the Bankruptcy Act of
1994 prohibits both the Trustee and the debtor fromthe recovery of
any property transferred to a spouse or a child in connection with
a divorce or separation made within one year of the filing of the
bankruptcy petition. Before this amendnent, both the trustee and the
debtor were each permtted to avoid such paynents nade within a year
of the bankruptcy filing as a creditor preference or a paynent not
supported by reasonabl e equival ent consideration. Section 522 of
t he Bankruptcy Code was anended, under the 1994 Bankruptcy Act, to
prohibit a debtor from being able to avoid a judgnent |ien on
ot herwi se exenpt property for child or support paynents.

Regardless if the debts are collected or incurred during the
bankruptcy, the obligation survives the bankruptcy and the debtor
must still pay it in full.

B. BIAS ON PROPERTY SETTLEMENT

The Bankruptcy Act of 1994 had a profound inpact on property
settlenment agreenents. Prior to the Act, property settlenent
agreenents, unlike support obligations, were dischargeable in a
bankruptcy. Even pension paynents under a property settlenent
agreenent were held to be dischargeable in a bankruptcy.

The 1994 Bankruptcy Act changed the law, on this issue,
dramatically. The Act added section 523(a)(15) which holds that g
debt incurred in a property settlenment agreenent that is neither for
spousal or child support can be discharged only if:

(a) the debtor does not have the ability to pay such debt from
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the inconme or property of the debtor in excess of
what is needed to support the debtor and the debtor's
dependents, or
(b) after balancing the hardshi ps between the debtor and the
hol der of the obligation (spouse, forner spouse or
child) the benefit to the debtor fromthe discharge
out wei ghs the detrinent caused by the discharge to the
hol der of the obligation.
The di scharge of a property settlenent agreenent is, in essence, to
be denied only when doing so would have a substantial detrinent to
t he debtor's spouse that outweighs the debtor's need for a fresh
start.
However, a discharge of property settlenment agreenent can be
a doubl e edged sword for the debtor. By discharging the obligation
to make a property settlenent, the debtor nay have nore resources
with which to pay increased child or spousal support. Such a case
occurred in Nevada where a doctor was ordered to pay $3,000 per
nonth in alinmony for five years and $1.25 mllion in a property
settlement for purchase of his ex-wife's interest in the nedica
practice. The doctor filed a bankruptcy petition and di scharged the
obligation, under the pre-1994 law. The ex-wfe then noved the
Nevada court to increase alinony paynents and was awarded $7,500 for
l[ife or until remarriage. The award was upheld in federal court.
Overal |, the discharge may have benefitted the doctor nore than

the ex-w fe because even with the extra nonthly paynents, the anount
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paid is less than the interest payments on the $1.25 million which
wer e di scharged in the bankruptcy.

One inportant difference between property settlenment and child
spousal paynments in a bankruptcy is that the property settlenent
wll be set aside unless a conplaint for non-dischargeability if
timely filed. On the other hand, spousal and child support paynents
are not di schargeabl e so no conplaint against their dischargeability
is required to be filed. As such unless a conplaint for non-
di schargeability of the property settlenent agreenent is filed
within sixty days of the first neeting of creditors, which is
usually within 100 days, of the filing of the bankruptcy petition,

t he discharge will be granted.
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PART B: GENDER BIAS IN DOMESTIC VIOLENCE

INTRODUCTION

One of the nobst newsworthy topics today is that of donestic
violence. It has certainly becone the politically popular topic of
the 1990's. The 1994 Federal Crine Bill contained the Violence
Against Women"s Act and President dinton created a Violence Against
Women Department iIn the Department of Justice. The trial of QO J.
Sinpson for the 1994 nmurder of N cole Sinpson and her alleged | over
Ronal d Gol dman focused national attention on donestic violence. The
news nedia played alnost daily for several nonths a 911 call nade
by Nicole in 1989 where O J. Sinpson broker into her honme to scream
at her for having sex with another man while their children were
upstairs. Sinpson did plead guilty to battering Nicole in 1989 and
as a result of that incident was the inmmediate prinme suspect for
N cole's nurder five years later. The case of N cole Sinpson is an
exanpl e of domestic violence, whether the victimis man or wonen.
The victimin such a relationship seldom | eaves after the first
beating. Oten after a beating there is a period of reconciliation
which the victimfrequently describes as the best and nost | oving
part of the relationship. It is common for a conplainant to w thdraw
a spousal battery conplaint prior to trial. As a result, there are
many judges which will jail a conplaint who fails to prosecute or

refuses to testify at the trial of her spouse on the conplaint. In



167
the N cole Sinpson case, even after their divorce and all that had
occurred between them according to the press she wanted a
reconciliation and shortly before her death had gone on a vacation
wi th Sinpson
Donestic violence is said to be the nost common type of all
crinmes even though the frequency of its occurrence is often arrived
at by conjecture. Sone fem nist groups for instances have stated
that as many as 90% of all wonen have been battered. Such a figure
seens extrene and cal cul ated to engender political support for an
i deol ogy of the victim zation of wonen. The nore realistic studies
for donestic violence, nonetheless, provide alarmng estimtes for
its occurrence. An article in the Nevada Trial Lawers Association
in NTLA Advocate (Nov. 1888) Domestic Violence Is A Crime stated:
"Donmestic violence is one of the nost common of all crines.
Acts of domestic violence occur every 18 seconds in the United
States. About 1/2 of all couples experience at |east one
incident; in 1/4 of these couples, violence is a common
occurrence. Twenty percent of all murders in this country are
commtted within the famly and 13 percent are commtted by
spouses.
Most famly violence is commtted agai nst wonen. Ninety-five
percent of all spousal assaults are commtted by nmen. Twenty
one percent of all wonen who use the hospital energency
surgical service are battered.
Six mllion American wonen are beaten each year by their
husbands or boyfriends. Four thousand of them are kill ed.
Battering is the single major cause of injury to wonen nore
frequent than auto accidents, nuggings and rapes combi ned.
One in four femal e suicides were victins of famly viol ence.”
The problem of donestic violence is great and should not be

trivialized but any discussion of it should be based upon actua
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nunbers. In Nevada, a state of about 1.25 mllion persons, fromJuly
1, 1986 through Septenber 30, 1987, there were 5,400 reports of
donmestic battery of which 3,904 reports resulted in arrests. In
1988, 4,033 wonen received tenporary protective shelter in a
domestic violence program This tends to translate into
approxi mately 10,000 wonen per year turning to the governnent for
assistance in Nevada for donmestic abuse. Qut of approximtely
300, 000 wonen that is one out of thirty or 3 percent which is a
significantly |l ess than the anount estimated by npst organizations.
The hi story behi nd spousal abuse had its basis in the English
common | aw. Wonen t hroughout the m ddl e ages were considered to be
the property of the husband. Married wonen, thenselves, while
possessing few rights also had little responsibility or
accountability for their actions. In the mddle ages, if a woman was
to commt a crinme such as nurder, it was her husband who woul d be
puni shed with prison or even death. In the J.W Blackstone
Commentaries (7th ed. 1775) the right of a husband to punish or beat
a wfe was expl ained as foll ows:
"For, he is to answer for her behavior, the law thought it
reasonable to intrust himwth the power of restraining her,
by donestic chastisenent in the sanme noderation that a man is
allowed to correct his apprentices or children.”
Under the common | aw, a husband was permtted to beat a wife with
a stick not thicker than his thunb. The husband was not permtted

to cause severe injury or Kkill her. As stated above, the

chastisenent was limted to that permtted under English |aw to be
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inflicted on children or apprentice enpl oyees.

The English |l aw was carried over into New Wrld and served as
a basis for American law included the right of a husband to
discipline a wwfe. The old views, however, that a wife was the
property of the husband or that husband and wife were one with that
one being the husband are no | onger followed anywhere in the United
States. Beginning in the later half of the 19th Century, courts
began rejecting the right of a husband to chastise a wife. Fulgham
vs. State (1871) 46 Ala, 143, Powell vs. Benthall (1904) 136 N.C
145. Today, the basis for a husband claimng a right to punish a
wife for her behavior no |onger exists anywhere in the united
States. Today, in fact, a husband, is not even personally liable for
the debts incurred that are not necessary for her or the famly's
mai nt enance of |ife or support. Since a husband can no |onger go to
prison or face death for the actions of a wife, the husband no
| onger has a vested interest to protect by punishing or beating a
wi fe for her behavior.

Today, it is clear that neither spouse may legally conmt
battery upon the other spouse. Spousal battery is a crine in each
state. Despite the fact that spousal battery is a crine the question
remai ns what rights a spouse may have beyond a crim nal conviction.
In this area, the law far fromsettled or uniformand gender bias
still remains as a force to be recognized. The Nevada Suprene

Court's Gender Bias Task Force's Report, 'Justice For Women'™ nade
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the foll owm ng pertinent recomrendati ons:

"1. Judges, court admnistrators and district attorneys
shoul d provide |eadership in pronoting and encouragi ng
community education prograns designed to increase
awar eness of donestic viol ence issues.

2. Funds should be provided from the appropriate court of
| aw enforcenent budgets for the professional training of
pol i ce, judges and attorneys about the prevention of
and renedi es for donestic violence...

*kk k%
4. Judges, when appropriate, should require that rel ease of

persons arrested for spousal battery be conditioned upon
(a) no physical contact with the victim and (b) no
verbal threats to the victim pending resolution of the
case. ..

*kk k%

6. Lay advocates from donmestic violence prograns shoul d be
permtted to participate in order to render support and
non- | egal assistance, unless their presence is found to
be disruptive...

*kk k%

8. The judiciary and district attorney's offices should
strongly support neasures that will provide public and
private funding to support a permanent "Advocate"
position... that wll encourage the developnent and
training of volunteers to provide assistance to victins
of spousal battery in rural areas...

*kk k%

10. Commttees conposed of representatives of the courts
city and district attorneys offices, city and county | aw
enforcenent officers, and |local donestic violence
assistance groups should develop a witten protocol
regarding acceptable and recommended |aw enforcenent
responses. The protocol should be nmade available to al
enforcenent officers, prosecutors, judges, and others
involved in the handling of donestic violence cases."

These recommendations mrror today's view that donestic is it the
duty and responsibility of the |l egal profession to take a | eading

role in the abolishnment of donestic violence in society.
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CHAPTER NINE
GENDER VIOLENCE IN DOMESTIC VIOLENCE CASES

The trend today is to prosecute spousal battery cases, when
ever possible, even if the victimrefuses to cooperate. Nearly 40%
of all district attorney offices have inplenented procedures and
policies for taking cases to trial, even over the objections of the
victins. Such prosecutions, no |longer rest solely on the testinony
of the alleged victim Instead, the prosecutions, go forward over
the objections of the victim when they can be supported by
i ndependent evidence such as 911 calls, eyew tness accounts and
medi cal records. The key to successful prosecution is presentation
of evidence to explain why a donmestic partner, usually a wonan,
mght lie to protect an abusive partner. The strategy was first
pi oneered by the District Attorney's office in San D ego, California
in the md 1980's. It has developed so well that it was chosen as
t he national nodel by the National Council of Juvenile and Famly
Court Judges. San Diego District Attorneys have trained police and
prosecutors in 22 states on the inplenenting and use of the nodel.
As a result of the tough prosection of battering cases in San D ego,
the donmestic mnurder rate dropped by 30 in 1985, the year of
i npl enentation of the policy to 20 in 1990 and only seven in 1994.
It is estimated that nearly 100 wonen are alive in San D ego in 1995

due directly to the successful devel opnent of the national.

1. BIAS IN CIVIL SUITS FOR SPOUSAL BATTERY
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While a battered spouse may have the batterer crimnally
prosecuted, in many states, the battered spouse is prevented from
suing the battered in for the damages suffered. The doctrine of
spousal imunity was strongly affixed to American jurisprudence
t hroughout the 1960's. Under the spousal imrunity theory, a married
couple is considered to be one unit and the | aw does not permt a
plaintiff to bring an action against hinself or herself. A suit of
w fe against a husband was considered a suit by herself against
hersel f and was therefore barred. Another rational for the marital
bar agai nst suing a spouse for battery is a residue of the common
| aw whi ch held that such suits tended to destroy the marriage. In
1983, nine states, had enacted | egislation which permtted an abused
spouse seeking a protective order to sue the battering spouse for
certai n damages such as | oss of earnings, out-of-pocket expenses and
attorney fees, Alaska, California, Illinois, Mine, Massachusetts,
M ssi ssi ppi, New Hanpshire, New York and New Jersey.

Under the inpetus of the Wnen's Myvenent, the |ack of
viability for maintenance of the interspousal inmunity doctrine has
been generally recognized. Today, spousal immunity has been
abol ished in nost states. As late as 1988, the District of Colunbia
and the following states retained sone form of spousal imunity.
Del aware, Florida, Georgia, Hawaii, Kansas, M ssissippi, Mssouri,
Mont ana, Nevada, ©hio, Oegon, Rhode Island, Tennessee, Texas,
Vernmont, Virginia, Washington and Wom ng. In many of the nineteen

states which still permt spousal imunity it is limted to
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unintentional torts. A spouse, in nmany of the remaining states, can
sue a spouse for intentional torts such as battery. Texas: Bounds
vs. Caudle (1977) 560 S.W2d 925, Illinois, Kansas and O egon. A few
of the states which still retain spousal immunity hold that the
i munity ceases once the parties or divorced or if one spouse dies
prior to bringing the action. Sanchez vs. Olivarez (1958) 94 N.J.
Super. 61, Pickens vs. Pickens (1970) 255 Ind. 119.

One confusing issue regarding suits for battery is in what
court should they be brought. Many decisions have held that suits
for spousal battery should not be brought in a divorce court and
instead should be brought in a separate action. |In Windaver vs.
O"Connor (1971) 107 Ariz. 267, the court held that divorce action
is a very specific type of |legal proceeding which by its nature is
not good one to try torts actions. Goldman vs. Wexler (1983) 122
M ch. App. 744 also held that a divorce action was not the proper
place for bringing a tort action against a spouse. Two reasons are
advanced for not permtting a tort claimto be tried in a divorce
action. The first reason is that it often touches upon issues that
would require a jury to be enployed for their adjudication which is
usually not permitted is a divorce action. Secondly, the trying of
a tort action may have the effect of inproperly influencing the
alinony award for the battered spouse. Taylor vs. Taylor (1980) 378
So. 2d 1352.

One of the nobst controversial aspects of a civil suit for
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battery arises in the area of spousal rape. Under the common | aw,
there was no such crine as spousal rape. Therefore, one spouse could
neither crimnally prosecute or sue for civil damages the other
spouse for rape. The interesting aspect of this spousal rape
exenption was that sone states would permt a civil suit for
battery, as discussed above, as long as the battery was not the rape
itself. In other words, a husband could, in a few states, be sued
for the danmages for hitting the wife but not raping her. As of 1988,
ei ghteen states had totally abolished the spousal rape exenption
wth the remaining thirty two states keeping a marital rape
exenmption for civil suits to sonme extent. Courts in Al abans,
Fl orida, Georgia, Mssachusetts, New Jersey, New York and Virginia
have struck down the marital rape exenption by case |law. Merton vs.
State (1987) 400 So.2d 1310, Florida vs. Smith (1981) 401 So.2d
1826, State vs. Warren (1985) 336 S.E 2d 221, Commonwealth vs.
Chretein (1981) 417 N E. 2d 1203, People vs. Liberta (1984) 64 N Y.2d
152, New Jersey vs. Smith (1981) 425 A 2d 38, Weishaupt vs.
Commonwealth (1984) 315 S.E. 2d 847. Besides barring a spouse from
persecuting for rape, fifteen states had |aws barring rape
persecution for a man living with a wonman or between voluntary
soci al compani ons. National Center on Wwnen and Fam |y | aw, Marital
Rape Exemption: A State by State Summary (1987). The reasons often
advanced agai nst having a crime for spousal rape are the difficulty

in proving |l ack of consent and, once again, the state’ s benefit in
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preserving a marriage. Spousal rape is hard to prove by its very
nature. The issue often turns upon consent. In such a situation
wi t hout supporting information, it would be hard, if not inpossible,
to prove that the sex was not consensual and afterwards bei ng nmade
sinply to punish the other spouse. For this reason many prosecutors
have refused to prosecute spousal rape case unless there is a high
degree of corroboration or they will charge a | ower degree of rape
than a stranger rape case. In the sane vein, sone judges feel that
a courtroomis the proper forumto adjudicate problens in famly
rel ationships. To help sensitize prosecutors and judges to the
i ssues of spousal rape, the Justice departnent issued the Final
Report, Attorney General®s Task Force on Family Violence (1984). The
report concluded that prosecutors:

"must approach <cases of famly violence from a fresh

perspective and be flexible and sensitive in dealing with the

enotional conplexities of the cases..

j udges and the sentences they inpose can strongly re-enforce

the message that violence is a serious crimnal matter for
which the crimnal will be held accountable."
The report recommends that: that prosecutors naintain regular
contact with the alleged victimso as to assure the person that the
case is being prosecuted diligently. In addition, the report
recommends that judges inpose as a bail condition that the defendant
away from the alleged victim and that, upon conviction, sone

i ncarceration be inposed along with work furloughs when famly

support is necessary.
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The problens attendant in a spousal rape case were highlighted
quite dramatically in classic spousal rape case, in 1993, of John
Wayne Bobbitt in which his wwfe cut off his penis for allegedly
raping her. M. Bobbitt was tried for spousal rape and found not
guilty. This case sinply pitted his word against the wife's. The
nost telling evidence was an defense expert who testified that the
wife's panties were not ripped off her as she had clained but
instead were actually cut by a knife or scissors which tended to
show she had lied. In addition, her case was not hel ped when a
former woman co-worker testified that Ms. Bobbitt stated that she
woul d castrate her husband if she ever caught himcheating on her.
Followng, M. Bobbitt's acquittal, the wife was crimnally
prosecut ed because she no |l onger had a valid claimof self-defense.
The wife then clained, for the first time, the defense of battered
wi fe syndronme. Lorena Bobbitt was convicted of crimnal mayhem but
was found to be nentally inconpetent at the tine. As such, she was
sentenced to a nonth of confinenent for nmental observation and when
adj udged sane was rel eased.

The i ssue of whether a battered spouse may now sue the batterer
is now noot. The 1994 Federal Oine Act has a provision in it which
permts a battered spouse to sue the battering spouse, in federa
court for the battery. This Federal Crinme Act supersedes all state
| aws and any state tort immunity which a spouse nmay have under state
| aw. As such, a battered spouse nay now sue for danages regardl ess

of state law. This Act revitalized divorce attorneys who now have
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been using the threats of suits for donestic violence as settlenent
tools for property divisions for their clients. O course, as with
any federal action, in order to prosecute the action, the attorney
must believe that the action has nerit or will be subject to Rule

11 sancti ons.
2. BIAS IN STALKING LAWS

The FBI's, "Uniform Crine Reports, Crine in the United States
13 (1988), contained statistics which showed that nearly 30% of al
murdered wonen in the United States were slain by either their
husbands or boyfriends. Quite often the nurder occurs soon after the
wonen has left the man. It is the act of |eaving the man which acts
as the triggering event which results in the nurder. It is to stop
the cycle of violence that courts and | egi sl atures have been | ooki ng
at enacting new |l egislation and, nore strongly, enforcing, existing
laws. At the center of this review, are protective orders fromthe
courts and the inplenmentation of stal ker |egislation.

Traditionally, courts would issue a tenporary restrai ning order
to get a couple apart during a divorce. The restraining orders are
usually quite easy to get and are often nmutual which neans both
spouses nust stay away from each other. The problem with a
restraining order is that it usually only works against a person who
is not violent and wll obey the law. Because of the enotion
engendered in the case, a person with a violent or enotional nature

may not be able to appreciate the force behind the order and, as
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such, the order may not act to prevent violence. The violation of a
TRO can result in being punished for either civil or crimnal
cont enpt dependi ng upon the decision of the court. As a violation
for crimnal contenpt, the punishnment was usually limted under
state law to that of a m sdeneanor which usually a maxi num penalty
of six nmonths in custody. In the past, the enforcenent of TRO s were
given little priority by |aw enforcenent agencies. The reason behi nd
this is that the courts' they often treated such violations as civil
contenpt that filtered down to | aw enforcenent as not as inportantly
as crimnal matters.

The Nevada Suprene Court's Gender Bias Task Force's report,
Justice For Women studied the problenms encountered in enforcing
protective orders:

"Forty-three percent of attorneys and judges who responded to

the survey reported their opinions that victinms of donestic

vi ol ence whose |ives are seriously endangered do not always

receive protection order. The executive director of Tenporary

Assi stance for Donmestic Orisis, Inc. in dark County, presented

testimony at the Las Vegas hearing which indicates that it may

take several days or a week to obtain a protection order in Las

Vegas. According to the testinony, orders can only be obtai ned

during busi ness hours on weekdays. Donestic violence workers in

Las Vegas could not renenber a single case in which a batterer

was ordered to | eave the honme in order to protect the wonen and

children. Thirty-six percent of survey respondent expressed
their belief that "never"” or only "sonetine" are orders granted

directing the batterer to vacate the shared residence when a

woman is in a shelter or otherw se out of the hone."

The Nevada Task Force also pointed out bias existing in judicia
officials which often work to detrinent to wonen:

"Anot her barrier to legal recourse by battery victins is the

di sfavor sonetines suffered in the courts by battered wonen
who, at the tinme of trial, do not appear to have physically
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victimzed. Forty-five percent of all survey respondents
indicated their belief that 'at |east sonetines' battered
women appearing in court are asked why they have no visible
injuries; forty-seven percent of the responding |awers and
twent y- ei ght per cent of responding judges share this
perception. Personal testinony before the Task Force confirns
t hese views. One expert witness testified that she wtnesses a
judge state that no pictures from her hospital visit or from
CAAWs record would be adm ssible in his courtroom That (the
victim 'looked fine' now, so that the case would be thrown out
and the charges di sm ssed.”
The Task Force report highlights the problens faced by wonen in
sonmetinmes being able to go to court or the district attorney's
office for relief fromdonestic abuse. The TROis not always granted
and therefore the wonen nay be w thout |egal recourse to keep an
abusi ve spouse fromfollow ng or otherwi se conmunicating with her.
The results of will often have disastrous results. The woman wil |
begin to feel alone and abandoned by the courts. Law enforcenent
will be less inclined to hear her conplaints because a court has
seen fit to dismss her fears of spousal abuse. As a result, a wonan
could be placed at a heightened risk of violence the nere fact of
having the TRO denied because the very act of bringing the TRO
motion could further infuriate the person against whom it was
sought. Adding to this, the fact that the TRO was not granted neans
that the person thus enraged can continue to follow and comuni cate
with the woman without any type of |aw enforcenent interference
until a crinme is conmmtted.
In response to the m xed signals sent by the courts regarding

the availability and enforceability of their protective orders and

to stemthe killing of primarily wonen by their former spouses or
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boyfri ends, many states have now enacted stal ker | egislation. Under
this type of legislation, if a person, regardl ess of sex, stalks or
creates a reasonable belief of fear in another on inpendi ng danger,
then that person has coonmtted a felony. It is not necessary for the
person to have violated a TROin order for the stalking |egislation
to apply. In addition, sone states have al so made the violation of
a TRO a crinme in itself rather than leaving it to the court to
determne if the violation of the TRO should be treated as civil or
crim nal contenpt.

The stalking legislation is usually not limted to just the
domestic situation, although that is where nost often it occurs.
Cel ebrities, of both sexes, have al so been stal ked by peopl e both of
t he sanme and opposite sex. For exanple, David Letterman was stal ked
by a woman who once broke into his hone and insisted that she was
married to him Rebecca Shaeffer was slain by a man who had a
delusion that she was in love with him in addition, Mchael J. Fox
and Johnny Carson were also staked by wonen. Stalking |laws are
designed to stop the stalker before a violent crime has been
commtted. Even politicians are stal ked such when John Hi nckley
stal ked and shot President Reagan. The Gannet News Service, Apr
1992, Stalked by Strangers, Women Seek Protection poi nted out that
while 80%of all stal kers are nmen, 20% one out of five, were wonen
so that stalking is not a male only crine.

California, in 1990, enacted the first stalking law in Pena

Code section 646.9 that becane the basis for nost other states'
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stal ki ng | aws:

"(a) any person who wlfully, maliciously, and repeatedly

foll ows or harasses another person and who nekes a credible

threat with the intent to place that person in reasonable fear
of death or great bodily injury of his or her imediate, is
guilty of the crine of stal king, punishable by inprisonnment in

a county jail for not nore than one year or by a fine of or

nmore than one thousand dollars, or by both that fine or

i nprisonnment . "

The California statute was inplenented is response to the need to
"provide | aw enforcenent with the tools necessary to arrest (persons
engaged in stal king) before they can make good on their threats" to
injure the intended victimor famly. Menorandum of Senator Edward
R. Royce to Senate Constitutional Anmendnents (April 1990). The
California statute was initially drafted with the view of preventing
stalking in a donmestic relation setting but was expanded to cover
all reasonabl e aspects of stal king.

By 1994, thirty-five other states have followed California's
| ead and have al so adopted stal ker | egislation. Al abama, Arkansas,
Col orado, Connecticut, Delaware, Florida, Georgia, Hawaii, |daho,
[11inois, | owa, Kansas, Kent ucky, Loui si ana, Massachusetts,
M chi gan, M ssissippi, Nebraska, New Jersey, New Mexico, New York,
North Carolina, North Dakota, OGChio, Cklahoma, Rhode Island, South
Carol i na, Sout h  Dakot a, Tennessee, Texas, Ut ah, Virginia,
Washi ngton, West Virginia and W sconsin.

The fact that such a large majority of states have now enacted

stalking legislation is proof of the fact that donestic violence is

no longer to be tolerated. In reality the stalking |egislation has
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the benefit of protection both the stalker and the victim If a
stalker is arrested prior to commtting violence, then the stalker
wll obviously spend so tine in jail but far less than if the
stal ker actually injured or murdered the victimwherein the stal ker
m ght be inprison for life or be sentenced to death, if a nurder was
commtted. A stalking conviction mght be considered as a court
enforced cooling off period when the stalker is wunable to
enotionally permt the former spouse or mate to withdraw fromthe
relationship. In such a situation, the incarceration of the stalker
will result in no future stalking occurring after the rel ease of the
stal ker because tinme has operated to help nmend the enotional pain
the stalker had felt when the former spouse or mate left. Wen
viewed in this manner, incarceration may not only be for the benefit

of the intended victimbut for the stal ker as well.
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CHAPTER TEN
GENDER BIAS IN THE CRIMINAL COURT SYSTEM

INTRODUCTION

Cender bias in the legal profession has not been limted to
just the law office to donestic relations. Whnen conmt crines as
well as nmen but their treatnent in the crimnal justice systemis
often markedly difficult than accorded nmen convicted of the sane
offense. In alnost all situations, gender bias in the crimna
setting works to the benefit of the woman. In other words, crim nal
wonen often get better treatnment and sentencing than nmen as a
result of reverse gender bias. One of the best exanple of this was
in the JOHN WAYNE BOBBITT case. M. Bobbitt's wife has cut off his
penis in an effort to castrate himclaimng at first, it was an act
of defense for spousal rape. M. Bobbitt was tried first and found
not guilty at a trial where nunmerous inconsistencies were brought.
Ms. Bobbitt was then tried on a | esser charge. After raising the
battered wfe defense, she was found gquilty but nentally
i nconpetent at the tinme. The sentence was a nonth of confinenent
for nmental observation before being released. The difference
between this case and what woul d have happened had a man nutil ated
a worman is clear. Wien a man attacks a wonan or rapes her under the
i nfl uence of alcohol, upon conviction he is never released from
jail after serving a nonth and bei ng decl ared sane.

Anot her cl assic exanple of gender bias in the crimnal courts
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systemis in the area of statutory rape. Mdst states have | aws that
hold that it is statutory rape for a male to have sex with a wonman
bel ow the age of eighteen years but there is no simlar protection
to boys. In nost states, statutory rape is a strict liability
crime, such as in Nevada, and therefore even if the woman lies
about her age and tricks the man into having sex, that is no
def ense and he can still be prosecuted. In California, a boy of
si xteen years of age was convicted of statutory rape of his
seventeen years nine nonth old girl friend even though the sex was
consensual, the idea of sex was hers and she furnished the condom
The girl friend was not charged with any crinme whatsoever. In a
mnority of states, such as California, permt a defendant in a
consensual statutory rape case to argue reasonable m stake of the
wonan's age as a defense. It is the feeling as, enacted in the | aws
of nost states, that young boys wi || never be sexually preyed upon
or m sused by older wonen and therefore do not the protection of
the state which is, initself, a blatant case of gender bias.

The differences between how nen and wonen are treated in the
crimnal justice systemhas its roots in the Victorian system of
beliefs that held that wonmen were norally nuch better than nen. As
such, they were alnost never thought to be able to commt the
violent crinmes of which nen were capable and were charged wth
| esser crines only in the nost dire of circunstance. This classic
exanple of this viewwas in the Lizzie Borton nurder trial of her

parents. Lizzie, who was born and raised into a Victorian hone, was
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charged with killing her wealthy father and nother. Despite what
woul d normally be considered overwhel mi ng evidence, an all nmale
jury would not convict on the belief that no proper worman woul d
kill be parents especially in the gruesonme manner in which they had
been slain. This killing has engendered nore introspection and
analysis of the treatnent in the judicial system that any other
ever held. Books, novies and stage plays have been witten to
hi ghlight and attenpt to explain the biases and beliefs of highly
respected and i ndependent nmen which prevented them from believing
that a woman was i ncapabl e of nurder

It has long been recognized that wonen defendants’ receive
preferential treatnent in the crimnal justice system In "Female
Criminality”™, 3 Nat'l Probation and Parole A J. 1 (1957) it was
held that "our society is disproportionately soft on the fenale
of fender throughout the whole | egal process. This represents a nale
dom nated society's show ng deference to the synbol of woman..."
The desire, inpetus or bias to continue to afford wonen
preferential treatnent in the crimnal justice systemis changing
in large part due to the increasing nunber of wonen defendants
appearing in courts. Society has been changing over the |ast few
decades and so has the woman crim nal. Today, for exanple, in Los
Angel es, there are wonen's gangs that are just as involved in
crimnal activity and gang viol ence as are nmale gangs. From 1960 to

1974 for instance, arrest statistics showed that arrests for wonen
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crimes increased from 10.9% of all such arrests to 19.4% Women
Offenders: Myth vs. Reality, The Fenale O fender (1976). It is this
i ncreasing influx of wonen, nore than any other factor, which is
forcing a reevaluation of how wonen are treated in the crimna
justice system |If the preferential treatnent afforded wonen is
ineffective in halting femnine crime then the argunment for
abol i shing such preferential treatnent is strengthened. It is only
by studying the effects of gender based sentencing and treatnent in
the crimnal justice system can the propriety of continuing such
preferential treatnent be evaluated. Several studies on gender-
based treatnent have been conducted which together show that
gender - based bias exists throughout the United States. The maj or
reports are a 1971 California study, The Influence of Social and
Legal Factors on Sentence Disposition 4 Journal of Crimnal Justice
(1976) and a 1974 study of seven judicial districts in Al abanma.
Alabama Law Review Summer Project 1975: A study of Differential
Treatment Accorded Female Defendants in Alabama Criminal Courts."
27 Al abanma Law Review 676. It is the research findings of these
reports which are di scussed herein.
1. SENTENCING

The maj or conpl aint hurled against the Al abana study is that
it draws its data only from Al abama and therefore lends itself to
a regional analysis only. This argunent is only surface deep. The

Al abama study by its makeup has both rural and urban counties to
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provide a standardi zed nodel. In addition, Al abama has both very
poor and very wealthy cities. The California study was based upon
32,964 felony arrests fromtwelve Northern California counties from
1969 to 1971. The California study evaluated the data on the basis
of disposition and |length of sentence. The California study created
two categories for its results. The Bivariate category analyzed
the date based only on sex and the sentence i nposed on the person.
The Standardized category considered the variables of charge
prior record of the defendant and crim nal status. \Wen conbi ned
with the California study, the two reports create an excellent
representative nodel for the nation at a whole. Together, the two
studi es provide an excellent analysis of the ingrained prejudices
and bias that conpose the gender bias present in the crimna
justice system

The National Advisory Comm ssion on Oimnal Justice Standards
and Coal s, Report of Corrections (1973) reported that thirty tinmes
and many wonen as nen were in state prisons. In Al abama, for
instance, in 1974 there were approximtely 4,000 i nmates of which
only 120 were wonen. The director of the Al abama Pardons and Parol e
Board actively looks to for ways to grant wonen parole nore so than
for men. The Al abama study shows, in Table One, that nen are
sentenced to jail or prisons terns of between one half and tw ce as

| ong as wonen for simlar offenses.
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TABLE ONE

MEAN SENTENCE: OFFENDER CONVI CTED OF SI M LAR OFFENSES

OFEENSE MALE FEMALE
W LLFUL HOM CI DE 14. 4 9.1
BURGLARY 3.7 3.0
FORCERY, FRAUD, LARCENY BY CHECK 3.8 2.2
DRUG VI OLATI ONS 3.6 3.9
GRAND LARCENY 3.5 1.7

The Al abama Study concl uded regardi ng sentencing that:

"On the whole, femal e defendants received shorter sentences

than did mal e defendants. The percentage of wonen who
were sentenced to |l ess than one year was tw ce that of nen.
Only one of five nen was sentenced to one year, while one of
three wonmen received this sentence. Wile 75 percent of all
mal e defendants received sentences of three years or |ess,
wel | over 90 percent of all fenale defendants came within this
category. |Indeed, the nobst severe sentences for female
defendants were one 10-year sentence and one thirty-year
sentence: these two wonen constituted 3 percent of all wonen
sentenced, while three tinmes that percentage of nmale
def endants were sentenced to ten years or nore."

The California study shows that wonen were alnost tw ce as
likely to receive probation than nen, while nmen were al nost tw ce
as likely to go to go to prison on the bivariate scale and the

figures were al nost equal for county jail sentences.
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TABLE TWO
SENTENCING BY SEX

Bl VARI ATE (% STANDARDI ZED (%

SENTENCE M E M E
PRI SON
URBAN 21 11 20 20
RURAL 19 8 18 17
JAI L
URBAN 47 41 a7 46
RURAL 50 43 50 44
PROBATI ON
URBAN 23 40 24 32
RURAL 17 34 17 25

OTHER, | NCLUDI NG FI NE AND
SUSPENDED SENTENCE
URBAN 10 7 10 8
RURAL 15 5 15 4

An interesting point in the California study is that when a woman's
prior crimnal record is controlled for in the Standardized
category, the differences between nen and wonen are narrowed
considerably. This tends to show that judges are nore willing to go
easy on a first tinme wonman defendant rather than a repeat woman
of fender. The nore often a woman repeat offender appears in the
court the harsher is her treatnment until it alnost, but not quite,
reaches equality wth that of nen.

The California study shows that wonen are nore likely to

recei ve sentences of |ess than sixty days and 180 days than nmen. On
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the other hand, nen are nore often, by nore than 50% to receive a

sentence | onger than 180 days than wonen.

TABLE THREE

LENGTH OF SENTENCE BY SEX

Bl VARI ATE (% STANDARDI ZED (%

SENTENCE M E M E
60 DAYS OR LESS
URBAN 19 27 19 23
RURAL 27 38 27 34
61 DAYS TO 180 DAYS
URBAN 26 36 27 40
RURAL 29 37 29 32
MORE THAN 180 DAYS
URBAN 55 36 54 37
RURAL 45 26 44 34

The California study corresponds with the Al abama study that wonen
serve less tinme in jail than nen. The disparity between the
sentence served by nen and wonen is greater in the urban area.
The Al abama study al so disclosed significant differences when
race was al so considered along with sex. The report concl uded:

"An even nore striking result was the variance derived from
a raci al breakdown of the prior crimnal records. A though the
prior conviction rate anmong black males of 60 percent was
hi gher than the figure for white nmales, the conviction rate of
47 percent anong bl ack females was the | owest of all groups
and was substantially lower than the 94 percent figure for
white femal es. The devi ation between prior conviction rates
for black and white wonen suggest that [|aw enforcenent
authorities are less willing to arrest white wonen unl ess they
are confident that the evidence is sufficient to produce a
conviction."

The Al abama study did show that black wonen served less tine than
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bl ack nmen just as white wonen served a | esser sentence, as a whol e,
than simlarly convicted white nen.
2. REASONS FOR THE GENDER-BASED TREATMENT

The reasons often advanced for the gender-based treatnent
bet ween nmen and wonen are due in large part to the fact that nost
judges are nen and they have different views on how nen and wonen
operate. The Al abama study conducted two surveys of judges on the
rol es of wonen and di scl osed and quantified distinct biases in the
favor of wonen. The judicial surveys of the role of wonmen and their
personality and psychol ogical traits covered herein.

TABLE FOUR
THE FEMININE ROLE

MEAN SCORE OF JUDGES
STATEMENT (O HD) MD  YOUNG

I N MARRI AGE, THE HUSBAND SHOULD MAKE THE 2.9 2.9 2.0
THE MAJOR DECI SI ONS

ONE OF THE MOST | MPORTANT THI NGS A MOTHER 1.9 1.9 2.0
CAN DO FOR HER
DAUGHTER IS TO
PREPARE HER FOR THE DUTI ES COF
BEI NG A W FE

FOR A GRL,, SCCIAL POSE I S MORE | MPORTANT 3.0 3.4 4.0
THAN GRADE PO NT AVERAGE

I N MARRI AGE, THE MAJOR RESPONSI BI LI TY OF 2.7 2.9 4.0
OF THE WFE IS TO KEEP HER HUSBAND
AND CHI LDREN HAPPY

| T SHOULD BE EASI ER FOR WOVEN TO BE EXCUSED 2.4 2.8 4.0
FROM JURY THAN MEN TO BE EXCUSED

MEAN OF MEAN SCORES BY AGE GROUP 2.6 2.8 3.2
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The survey used a five-point scare fromone which is strongly
di sagree to five which is strongly agree.

The judicial survey showed that the judges placed nost inportance
on a wonman's preparation for marriage and working to keep the
famly content and happy.

Foll owi ng the judicial survey of the fem nine role was one on
judicial attitudes of the fem nine personality and psychol ogi ca
traits. The results of this survey again disclosed a strong
inclination toward or acceptance of the traditional Victorian
beliefs of wonen, which are not those which are today generally

espoused by femnists. The survey is shown below in Table Five

TABLE FI VE

PERSONALI TY AND PSYCHOLOGE CAL TRAI'TS

MEAN SCORE OF JUDGES

STATENMENT ab MD  YOUNG
WOVEN ARE MORE EMOTI ONAL THAN MEN 2.1 2.3 2.0
WOVEN ARE MORE SYMPATHETI C THAN MEN 2.5 2.9 3.9
WOVEN ARE MORE ARTI STI CALLY 2.4 2.8 4.0

| NCLI NED THAN MEN
MEN ARE BETTER LEADERS THAN WOMEN 2.6 2.4 3.0

MEN ARE BETTER ABLE TO REASON 2.6 3.2 4.0
LOGE CALLY THAN WOMVEN

MEN ARE MORE AGGRESSI VE THAN WOVEN 2. 4 2.7 2.0

MEAN OF MEAN SCORES BY AGE GROUP 2.5 2.7 3.0

The survey used a five-point score fromone which is strongly
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di sagree to five which is strongly agree.
The survey shows that nost of the judges believed that wonen
possess in greater anmount the enotional, synpathetic, |ess
aggressive and nore caring qualities than nen and which are
considered positive. In addition, the survey disclosed that the
judges felt that wonen nade |ess effective | eaders and were |ess
able to act logically. Judges, being only human, be they nen or
wonen, will act on what they believe to be best, which, of course,
is based on their foundational beliefs. In 1992, a California
j udge, was censored by fem ni st groups because he sentenced a wonen
defendant to | esser charge than her male acconplice. The Judge had
stated as his reason that the woman had been under a Svengali-Ilike
influence of the man and thus had little will of her own. Fem ni st
groups objected to the gender-based sentence because it perpetrated
a stereotype that wonen were unable to act for thenselves and,
t herefore, were manipulable by nmen. Taken to its extrene, the
judge's conmments could be used to support the belief of the male
jurors in the Lizzie Borton case that property wonmen do not comm t
crinmes.

The Al abama study made the follow ng conclusions regarding
gender bias in the crimnal justice system

“In many of the areas within the Al abama crimnal justice

system there was found differential treatnent of nmale and

femal e defendants. Probably the nost significant differences

concerned the results of the cases and the | ength of sentences

given. Female defendants were nore likely to have their

charges reduced and, upon conviction, wonen defendants were
nore likely to receive shorter sentences than were inposed on



194

men. However, in other areas of the crimnal justice system
sonme of which involved great individual discretion, it was
found that defendants received simlar treatnment regardl ess of
sex. This was true in the anmount of bond that was set for each
defendant and for those defendants who received suspended
sentences. "

* k k%

"The results of the factor analysis indicate that |awers's

attitudes toward wonen are nore conplex that originally

t hought. . ..

The results indicate that in many ways | awers view wonen in

a traditional manner. This is especially true in regards to

toward the femnine role, personality characteristics and

psychol ogical traits. Caring for the honme and children tend to
be seen as inportant roles- roles that entitle a woman who
becomes a defendant in a crimnal action to special
consideration. There is strong agreenent that wonen are not as
fit as nmen and a strong pocket of resistance to wonen even
becom ng | awers. Wth regard to sentencing, a distinct bias
is seen in favor of wonen."

The results of these studies is that gender bias works for

wonen defendants in the crimnal justice system There is little

obj ective basis for the belief that wonen crimnals should be

puni shed | ess harshly than nen commtting the sanme crine. A dead

person is not less dead if killed by a wonen than man. Nor is

robbery victimany | ess mssing the stol en nerchandi se sinply

because it was taken by a wonen. Furthernore, a retailer who

| oses property to a wonan passing a bad check is every bit as

injured as a by a bad passing a bad check.

The U.S. Justice Departnment has kept track of crim nal
conviction statistics for two decades who docunment gender in
sentencing. The statistics show that follow ng conviction nineteen
men are sentenced to jail for every woman. For burglary, nine nen

are arrested for every woman yet thirty nmen go to jail for every
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woman, nore than three tines as many for the sanme offense. For
aggravated assault, ten nen are arrested for every woman but
seventy-nine nen are jailed as opposed to each wonan for the sane
of fense. Even for the white collar crime of fraud, for which nore
wonen are arrested than nmen, the fact is that men are still jailed
at the rate of nine nen for every wonman.

The Departnent of Justice al so disclosed pre-conviction biases
in favor of wonen over nmen as well. Statistically, wonen accused of
felonies were given pretrial releases 81%of the tinme as conpared
to only 59% for nmen. Wonen are rel eased on their own recogni zance
nearly tw ce as often as nen.

The Justice Departnment statistics also show that nmen receive
significantly |onger sentences for the sane crines as wonen.
Cenerally, men receive 47% greater sentences than wonmen commtting
the sane offense with the one exception being aggravated assault.
A study conducted by Matthew Zingraff and Randall Thonmson in the
International Journal of the Sociology of Law concluded that
except for the crinme of fraud, "wonen and nmen with conparable
backgrounds do not receive conparable sentence | engths." Zingraff
and Thonson further concluded that gender played a nore
determnative role in sentencing that race, age or oprior
convictions. In support of this conclusion is cited the Justice
Departnent statistic that husbands convicts of killing their w ves
serve an average sentence of 17.5 years whereas wonen who Kil

their husbands serve an average sentence of only six years.
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The argunent of racism has been advanced to explain the
di sparity of sentencing between wonen and nen. However, the
statistics do not bear out such a relationship. Wen race is
renoved fromthe statistics, gender bias is still present. Justice
Departnment statistics show that five blacks are inprisoned for
every white person which is a difference of 20% In conparison
seven nen are arrested for every woman while nineteen nen are
i nprisoned for every woman which is a difference of 170%

The belief that wonen are sonehow less likely to commt crines
and especially violent crinmes is fallacious and not borne out by
the statistics. Each year an estimted 700 nothers rnurder their
children. The case of Susan Smth in South Carolina, who drowned
her children in 1994 so she could be with her |lover, is not unique.
The case only received greater nedi a coverage than usual. Likew se,
statistics show that nore than half of the child abuse in the
country is commtted by the nother. These statistics do not, in any
way, |essen the gravity of crimes conmtted by nen. Rather, they
show that wonen, who conmmt harnful crinmes to society, are
receiving less than adequate punishnment to society's detrinent.
There is no benefit to society in not punishing a child abuser or
mur derer sinply because that person is a wonan. The child is none
the | ess abused or dead sinply because a woman comm tted the abuse
or offense.

Court actions nean things. Wen courts fail to equally punish

people for their actions, two things result. The person puni shed
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more harshly feels that discrimnated against and the person
puni shed | ess harshly feels as though the crimnal justice system
is a joke. Today, society is beset with young juvenile offenders
who have little fear of the crimnal system because even for the
nost egregious crines wll spend very little tine in jail if
caught. Add to this fact that many of the youthful offenders are
femal e, the nessage being sent by gender bias is that female
crimnals will not only be treated preferentially while m nors but
such preferential treatnent will also continue when they becone
adults. The normal noral and social controls by which wonen are
taught to obey the lawis dramatically reduced when wonen perceive
that they can, in fact, commt crinmes and, if not, actually escape
puni shment conpletely will, nonethel ess, have a strong |ikelihood

of | esser punishnent than a mal e acconpli ce.
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CHAPTER ELEVEN

JUDICIAL DUTY TO AVOID GENDER BIAS AND SEXUAL HARASSMENT

Under the Canons of Judicial Conduct (CJC) Canon 3 (1972) and
Canon 1 (1990), a judge is nmandated to dispense all judicial duties
in an inpartial and diligent manner. A judge is required to place
the judicial responsibilities of the office above all other
considerations. A judge is required to remain ever faithful to the
law and to work to maintain confidence in it. In re Hague (1982)
315 NW2d 524, a judge was disciplined for routinely dismssing
gun control and prostitution cases because di sagreenents wth the
| aw despite instructions not to do so from higher courts. 1In the
conduct of the court, the judge is required to be patient,
dignified and courteous to all and is to require persons appearing
in the court to be so also. In the conduct of the court and the
rulings nade therein, a Judge is not to be influenced by "partisan
interests, public clamr or fear of criticism A judge should
conduct all judicial business in a pronpt and efficient manner. In
operating a court, a judge's appointnents should be necessary and
based upon nerit. A judge should avoid nepotismor favoritism and
t he conpensation for the appoi ntees should be no nore than the fair
mar ket val ue for the services.

A judge shoul d conduct the court so as to give everyone a full

right to be heard. A judge nmay not |let sexual bias or prejudice
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interfere with the obligation to conduct a full and fair hearing.
A judge nust operate a courtroom so that justice is served. The
at nosphere of the court nmust be such that a defendant is granted a
full and fair trial wth an inpartial jury. I1llinois vs. Allen
(1970) 397 U. S. 337, Mayberry vs. Pennsylvania (1971) 400 U.S. 455.
A judge is under an obligation to disqualify hinself or herself
whenever the circunstances arise that the judge's inpartiality may
be reasonably questi oned.

A judge's conduct out of court nust be exenplary or else the
judge nmay be subject for discipline conduct which brings the
judiciary into disrepute. In the case In re Roth (1982) 645 P.2d
1064 a judge was disciplined for breaking a car wi ndow and sl appi ng
his estranged wi fe when he found her in a car with another man. In
t he Matter of Lawson (1991) 590 A . 2d 1132, a judge was disciplined
for drunk driving. D scipline was appropriate for not only failing
to obey the law, sonething a judge is always required to do, but
also for conduct off the bench which brought the court into
di sreput e.

The governing principle for any judicial conduct is that it
does not create the appearance of inpropriety CIC 2A This
principle applies to a judges's conduct both on and off a bench.
Canon 2(A) and (B) of the CIC (1972) reads as foll ows;

"A. A judge should respect and conply with the | aw and shoul d

conduct hinself at all times in a manner that pronotes

public confidence in the integrity and inpartiality of
the judiciary.
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B. A judge should not allow famly, social or other
relationships to influence his judicial conduct or
judgnment. He should not |end the prestige of his office
to advance the private interest of others, nor should he
convey or permt others to convey the inpression that
they are in a special position to influence him He
shoul d not testify voluntarily as a character w tness."
In furtherance of this duty, the Code of Judicial Conduct covers,
as an exanpl e, several specific types of conduct for which a judge
may not engage both on and off the bench.

A judge is prohibited frompermtting outside relationships
fromaffecting the judge' s conduct or judgnent. Under this canon,
such outside relationships include, but are not Ilimted to
famlial, social or political relationships. The gist of this
prohibition is that a judge nmust recuse hinself or herself from any
action in which sonme type of outside personal relationship wll
exert direct or indirect influence or pressure on the ruling which
t he Judge nust nake.

The A.B.A. Commttee on Professional Ethics have issued both
formal and informal opinions regarding a judge's duty under Canon
2. The formal opinions are official opinions on the general
practice in question whereas informal opinion are opinions
furnished on the request of judges regarding specific proposed
conduct. Under Op. 110, a judge, for exanple, who is permtted to
have an outside practice of |law, could not serve as a judge in a
crimnal case for nonsupport of the husband, when the judge

represented the wife in the dissolution.

The nost controversial aspect of CIC Canon 2 is CIC Canon 2C
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which forbids a judge being a nenber of an organization that
currently practices "invidious discrimnation" based upon race,
sex, religion or national origin. Specifically exenpted under CIC
2C is nmenbership in an "intimate, purely private organization" the
menmbership in which could not be constitutionally prohibited. In
addition, nenbership is permtted in an organization which
ot herwi se would be prohibited if the organization is "dedicated to
the preservation of religious, ethnic or cultural values of
legitimte concern to its nenbers.” Sonme states, such as
California, have added or propose to add to their CIC a provision
that a Judge may not belong to an organi zati on which di scrim nates
based upon sexual preference. In California, a dispute has arisen
because such a provision would expose a Judge for discipline for
serving as counselor or even driving a child to a Boys Scouts of
America function because the Boys Scouts do not support
honosexuality. It is asserted that such conduct by the Judges woul d
be perceived as support for the anti-honosexuality position of the
Boy Scouts and thus is support of an organization supporting
i nvidious discrimnation. Under the Comment to CIC 2C, when a Judge
di scovers that the organi zation practices invidious discrimnation
which is not otherwise permtted, the Judge nust either resign
pronptly from the organization or work to end the discrimnatory
practice. If the organization does not change its discrimnation
practice within one year, then the Judge nust resign from the

or gani zati on.
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A recent case evidencing a judges' requirenment to avoid the
appearance of inpropriety is Fitch vs. Commission on Judicial
Performance (1995) 95 D. AR 1842. The California Suprene Court,
therein, censured a Judge for frequently making sexually offensive
comments to femal e court personnel and occasionally touching those
staffers inproperly. The Court ruled that the conduct was "such as
to bring the judicial conduct into disrepute, being conduct
damaging to the esteemfor the judiciary held by the nenbers of the
public who observed such.”

I n avoi di ng the appearance of inpropriety, a judge is required
to conply with the law in all instances and also to conduct al
personal affairs in a manner as so pronote public confidence in the
judiciary. The CIC inposes upon judges the duty to avoid all
irresponsi ble and inproper conduct. By virtue of the position a
judge, a person agrees to lead a |life with restrictions on the
person's conduct that are inposed on the ordinary individual. A
judge is considered to always be under public scrutiny. Therefore
the conduct of the judge is always susceptible to review and
comment and where it exposes the judiciary to disrepute, that
conduct is subject to discipline.

JUDICIAL HANDLING OF SEXUAL HARASSMENT MATTERS

As stated above, judges are required to handle sexual

harassnment cases in a neutral sex blind manner. In reality, it is

often hard for judges to divorce thenselves fromtheir perceived



203
sexual beliefs and stereotypes. It is a coomonly held belief that
wonen would not |ie about experiencing and therefore if a woman
said it occurred then it did. This belief is contrary to the
concept of innocent until proven guilty. It has always been the
hal | mark of Anerican Jurisprudence that a plaintiff be required to
prove the allegations in any conplaint in order to get a recovery.
The belief that an unsubstantiated allegation, should, in itself,
be the basis of a judgnent is unique to sexual harassnent and rape
field. Until 1975, California had a jury instruction which required
the jury to exam ne the conplainant's testinony with caution. The
standard California rape instruction used to state, in part:
"A charge such as that made agai nst the defendant in this case
is one which is easily nmade and, once nade, difficult to
defend against, even if the person accused is innocent....,
the law requires that you exam ne the testinony of the female
person nanmed in the information with caution.™
People vs. Rincon-Pineda (1975) 538 P.2d 247. The debate upon the
sanctity of a woman's conplaint for sexual harassnent hit the
forefront of American consciousness in the Anita Hill vs. Clarence
Thomas debate. At the U S. Suprene Court confirmation hearing, M.
Hll clainmed that years earlier Carence Thomas had sexually
harassed her while she worked for himin the EEOCC. The hearings
were televised Judge Thonmas was subsequently confirned to the
United States Suprenme Court. The interesting factor of the hearing

was that immediately after the hearings a pole of Anerican public

who viewed the hearings and had themfresh in their mnds concl uded
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by nore than 66% that no sexual harassnment had occurred. A year
later in which femnist groups continually berated Justice Thonas,
who never responded to the personal attacks, a poll showed that
nearly 60% now believed that sexual harassnent has occurred. This
hi ghlights, not guilt or innocence, but the power of the press to
convi nce people that what they had seen and heard for thensel ves
was not what they thought. Because of the very fact that people may
view conduct from different perspectives, it is inportant that
judges and juries avoid both liberal or conservative biases and
instead adjudicate matters in sex neutral context to the extent

possi bl e.
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11. ELIMINATION OF SUBSTANCE ABUSE
IN THE LEGAL PROFESSION

INTRODUCTION

Under the Canons of Professional Responsibility, an attorney
shoul d never represent a client when the attorney’'s abilities, both
ment al and physical, are being inpaired by drugs of any type. It
does not meke any difference if the drugs that are causing the
problem are legal or illegal. As long as the attorney’ s thought
process is affected, the attorney cannot provide good conpetent
| egal services to the client. For that reason, an inpaired attorney
is not permtted to represent the client. California goes mnuch
further in how it punishes attorneys for substance abuse as
evidenced in howit treats drunk driving attorneys. A California
attorney, who receives a second drunk driving conviction, risks
losing the license to practice |aw In fact, a second drunk
driving conviction for an attorney usually will result in the
attorney’s bar license being lifted unless the attorney enters and
conpl etes sone type of drug treatnment program |In addition, the
attorney will usually be required to take courses in professional
ethics as well. Al of these sanctions for drunk diving will be
i nposed regardl ess of whether or not the drunk driving had anything
to do with the furnishing of |Iegal services to a client.

The treatnment and sanctions inposed against an inpaired
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attorney often will be determ ned by the circunstances of the case.

In California, for exanple, if an attorney is drunk in the |aw
office and gives advice to a client which is correct, then the
attorney has not violated the canons of professional responsibility
because his advice was correct and therefore was not inpaired
mentally. Yet, if the same attorney gets in a car, is subsequently
gets pulled over and blows a .11 ppm blood al cohol |evel on the
al cohol breath test, the attorney is guilty of drunk driving. As a
result thereof, the attorney could be susceptible for state bar
disciplinary action, not for any inproper or inpaired |egal advice
given to the client, but because the attorney had operated a notor
vehicle with a .01 ppm of alcohol in his system above the |ega

limt. The argunent is that the attorney was know ngly breaki ng the
law by driving with that high elevation of alcohol. Therefore, the
attorney i s being punished because an attorney is not supposed to
knowi ngly violate the law. Mny attorneys feel that disciplinary
action against an attorney for acts that do not relate to the
practice of |aw or which do not evidence noral turpitude should not
be the basis of a disciplinary action. Many attorneys therefore
feel that the drunk driving action should not give rise to a
disciplinary action. This view, while once the majority view is
becom ng, if it has not already, becone the mnority view Many
state bars, follow the California exanple, and now discipline
attorneys for drunk driving convictions. The trend now is to

di scipline an attorney for any crimnal violation, regardless of
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how trivial. As such, an attorney using an illegal drug wll
usual 'y be disciplined regardless of the fact that the drug usage
had no effect on the attorney's practice of law In addition, drunk
driving or any other alcohol related crime will also usually expose
the attorney to disciplinary action regardl ess of whether the
al cohol affected the attorney's practice of |aw

As a practical matter an attorney is not allowed to use
illegal drugs and just by having them the attorney will be exposed
to sanctions. Wien an attorney is using |legal drugs, the attorney
has to be careful that the usage does not adversely affect the
attorney's practice of |aw. Substance abuse, involving drugs, in
the | egal profession covers not only the use of the drug, but also
its sale. The penalties for drug use are |less than for actual sale
or dealing in a drug. There have been cases for both possession and
sale in which attorneys have been disciplined. The Col orado Suprene
Court in May 1992, suspended attorney, Lawence David Rhodes, for
three years after his entering a guilty plea in the El Paso County
District Court to one count of distribution of a controlled
substance, cocaine. COLORADO LAWYER (Aug. 1992). The court
concluded that the distribution of cocaine is a serious crinme as
defined by CRCP rule 241.16(E), and also agreed with the state bar
that the attorney's conduct violated D sciplinary Rule 1-102(A)(6),
as engaging in conduct that adversely reflects on his fitness to
practice |law. This case highlights the prem se that while the act

itself, drug distribution, did not have anything to do with the
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practice of law, the attorney can still be sanctioned for violating
the law. Sinply by virtue of being an attorney, a |lawer is held to
t he high standard of not doing anything that violates the law. In
this case, since the attorney pled guilty to distributing cocaine,
the court used a crimnal conviction for a major felony, as just
about every other <court wll, as grounds for professional
di sci pli ne.

I n anot her Col orado disciplinary case, attorney R chard Arnold
Ander son was suspended for three years, in part, because of his
failure to report to the court that he had a 1983 conviction for
driving while his abilities were inpaired. COLORADO LAWYER (July
1992). In other words, this appears to be nothing nore than a drunk
driving incident, but since the attorney did not report it, the
court conbined that fact along with other instances of alleged
m sconduct. Again, this highlight the fact that substance abuse
shoul d al so cover al cohol as well as drug rel ated of fenses.

In a wdely publicized case, a federal attorney, who was
assigned to prosecuting drug cases, was arrested and charged with
various drug crines. The former deputy U S. attorney was hooked on
cocaine. To satisfy his habit, he was using the cocaine seized in
cases that he was handling. As a result, sonme of his convictions
had to be overturned. The forner prosecutor ended up going to
prison and losing his license on top of it. The inportance of this
case was not in the fact that prosecutors are treated the sane as

regular attorneys. Instead, its significance stens from the
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knowl edge that even a drug prosecuting attorney, who daily dealt
with drug crimnals, was unable to prevent hinself frombecom ng so
drug addicted as to becone unable fromstop hinself from stealing
drugs in his possession to satisfy his drug cravings. This case
shows how quickly as person can lose all ability to nmake nora
j udgnent s when under the onerous influence of drug addiction.
Attorneys and judges, even though nenbers of the |egal
profession, are just as susceptible, if not nore so, to turning to
al cohol or drugs to alleviate the pressures of their profession.
Attorneys, and particularly trial attorneys, have always had a
hi gher than an average incidence of alcoholismthan in society as
a whole. The pressure to win and do the best job possible for the
client | eads many attorneys to turn to stinulates, such as drugs,
to do their job and then further drugs or alcohol to come down from
the high and be able to relax. The yolo effect of this cycle of
drug abuse grows steadily worse until the person is unable to
function without a daily dosage of drugs. Substance abuse, whet her
fromal cohol or drug, which results in an attorney's addiction, is
t oday recogni zed as an illness. Even so, substance abuse is not a
defense to disciplinary action for inproper representation. An
attorney who voluntarily closes an office so as to obtain treatnent
wi Il have that factor taken into consideration in any disciplinary
action for mtigation purposes but it wll not stave off such an
action al together.

In order to wunderstand substance abuse in the |egal
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profession, it is necessary to first understand what substance
abuse is and how it affects individuals. To help achieve this
under st andi ng, substance abuse is discussed first in general terns
and then later in nore specific terns with a final discussion on
the treatnent nodes available to attorneys. To fully understand
substance abuse in the | egal profession, |egal professionals nust
understand the effects on substance abuse both on them and their
fam lies. Substance abusers often abuse their famlies and have
hi gher instances of debilitating and |ife shorteni ng di seases. Al
of which tend to seriously affect the conpetency and ability by
which the attorney or judge perforns his or her professional
duties. Another aspect of an attorney's alcoholismis that |aw
firms may not wish to enploy the attorney due to the potential
health costs which usually are incurred by an al coholic enpl oyee.
This book strives to educate attorneys of the effects of both
al cohol and drug abuse both financially and norally on society and

| egal profession.
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CHAPTER TWELVE

ALCOHOL ABUSE

The nost commonly abused drug is the I egal drug of alcohol. In
governnent statistics for substance abuse al cohol use is usually
not considered. In fact, nobst studies on substance abuse are
concerned only with the use of illegal drugs such as heroin,
cocaine and the like. If alcohol use were to be factored into the
studies then the nunbers would go up quite considerably. Oten
there is also a relationship between the victinms and assailants in
drug related homcides. In 1984 in New York Cty, 24% of all
hom cides victins between the ages of thirty-one and forty years
were related to drugs. In addition, eighteen percent of the
assailants in those cases, were related to drugs. In the terns of
sex, 90%of all 1984 New York City hom cides involving nale victins
were drug related and only 10% percent of the fenmale victins were
drug rel ated. Along ethnicity, 42% of all black 1984 New York

hom ci des invol ved drugs, and 49% of H spani c deat hs invol ved drugs

as well. What this tends to point out nore than anything else is
that people will commt crimes in order to pay for their drug
habi ts.

I n "The Economic Costs of Alcohol Abuse and Alcoholism -1975,
Final Report to the National Institute of Al cohol and Al coholism
1977, it was concluded that al cohol abuse cost Anmerica $43 billion

in 1975. Adjusted to present value, in 1994, the figure would be in
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excess of $120 billion. The major costs were in |oss of production,

nearly $20 billion and increased medical services another $13
billion. Mtor vehicles accidents also accounted for another $5
billion. The effects of alcohol abuse span all of society. Legal

prof essionals are not i mune fromal coholismor its effects. Judges
and attorneys can al so be al coholics and as such add to the | oss of
producti on and increased nedi cal costs endured by society at |arge.
The National Institute on Al cohol Abuse and Al coholism (N AAA)
conmmi ssi oned the Rand Corporation to issue a report on al coholism
in the United States, The Rand Report published as Alcoholism and
Treatment (1978) by John Wley & Sons. Inc. One of the nost
i nteresting conclusions of the Rand Report was that treatnent can
be effective. The report found that wuntreated clients had a
"natural” remssion of around fifty percent whereas clients
involved in treatnent prograns such as Al coholics Anonynous (AA) or
nmore formal prograns had a rem ssion rate of seventy percent
Al coholismis not viewed as a disease that can be cured but only
one in which the cravings can be placed into rem ssion. Rem ssion
in the report was defined as including both abstention and "nornmal "
social drinking not to intoxication. The report was unable to
establish a pattern of treatnent which would be effective for al
al coholics. The study concluded that treatnment should be tailored
to the individual needs of each person. A second Rand Report was

i ssued in 1980 The Course of Alcoholism: Four Years After Treatment
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often referred to as Rand Report Il. The second report confirnmed
that sone al coholics were able to resume social drinking but, in
general, the report was less optimstic that the earlier report.
The second report, for the first time identified tw types of
al coholics. The first type of alcoholics were those under the age
of forty and were less likely to relapse into alcoholismif they
resuned social drinking. It was concluded that al coholics under the
age of forty who attenpted total abstinence were nore likely to
have a total relapse that those al coholics under forty who engaged
in social drinking. For alcoholics abbe the age of forty, the
report concluded that total abstinence was the best treatnent
procedure. In making its conclusions, the report considered that
the social pressures to drink in persons below forty years of age
are such that for younger persons it is better to have a socia
drink than total abstinence and risk the falling off the wagon. In
short controlled drinking in younger alcoholics may be better than
a total abstinence. The second report found that four years after
the original study 46% were in remssion (28% of whom were
abstaining and the remai ning 18% engaging in controlled drinking).
Only 15% of the original group had been in continuous rem ssion for
the entire four year period neaning 31% of the above 46% have
fallen off the wagon at |east once during this period. O the
original group 54%were still having al coholic problens four years
after the end of the first study. The second report found that nen

were better at total abstinence (57% than wonmen. It was found in
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the second report that regular attendance at AA neetings gave a
person the best chance of recovery but it was no guarantee agai nst
a relapse. Alcoholics Anonynmous (AA) nenbers who attended
infrequently were found to have a higher rate of relapse than a
person who never attended AA. The hi ghest rate of relapse occurred
nost often within the first six nonths of entering the AA program
As with the first report, the second report was unable to recommend
any one general treatnent for all al coholics.

The perception of the alcoholic is male. In reality, however,
it is wonmen who often experience the worst effects of al coholism
In The Invisible Alcoholics: Women and Alcohol Abuse iIn America,
Marian Sandmaier pointed out the severe effects of alcohol on
wonen. Al though not widely knowmn, a third of all alcoholics are
wonen. Soci ety does not accept a woman’s drinking on the sanme par
as a mn's. A drunken man nmay be viewed wth distaste by
universally a drunken woman is viewed with shane and a degree of
di sgust. This of course, would be the sanme view for a drunken woman
attorney or judge. Wthin the last twenty years, the percentage of
al coholic wonmen has been increasing faster than that of nen. In
1939, the percentage of wonen drinkers in the United States was 45%
whi ch increased to 66% in 1981. From 1974 to 1981, the nunber of
wonmen drinkers increased 5% whereas the nunber of nale drinkers
actually reduced 2% Gven the trends in woman drinking, by the
year 2010, it is estimated than wonen will be a full half of al

drinkers. As the nunber of wonen drinkers increased so has the
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number of wonen al coholics. In AA the nunber of wonen rose from
22%in 1968 to 29%in 1977 and 32% of all new nenbers between 1974
and 1977. In addition to nore wonen drinking than before, they are
also doing it earlier. In 1968, only 15% of teenage girls admtted
drinking whereas in 1974 the percentage had junped to 54% Wnen,
more so than nen, tend to wuse prescription drugs such as
tranquilizers than are nmen. The use of the two tend to create in
wonen al coholics a dual dependency both on al cohol and drugs which
makes it difficult to break the al coholic addiction. A survey of AA
menbers in 1977 di scl osed that 29% of the wonen as conpared to only
15% of the nmen were addicted to drugs in addition to alcohol. In
addition, of the new AA nenbers of thirty years of age and under

a full 55% of the wonen as conpared to only 36% of the nen were
dual | y addicted, The Invisible Alcoholics. Al cohol has even nore
del eterious effects on wonen than it has on nen. Blood |[evel
concentrations are higher in wonen than nmen for the sane dose of
al cohol due to wonen's higher fat content. Al coholic wonen have
hi gher gynecol ogi cal and obstetrical problens than ordinary wonen.
Al coholic wonen also have a higher nunber of mscarriages and
hysterectomes in addition to infertility problens. In addition,
al coholic wonen have a significantly higher susceptibility to
cirrhosis of the liver than nmen. The progression of alcoholismin
wonen is significantly faster than in nmen. In nen, alcoholismtends
to be a slow disease taking up to fifteen years to fully devel op

I n wonen, however, alcoholismtends to fully develop in just a few
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years. |In wonen, depression tends to foreshadow drinking probl ens
far nore often than in nen. In short, wonen, are nore susceptible
to men to becom ng al coholics and given the approaching equality in
t he nunber of men and wonen drinkers, it is projected that within
twenty years the nunber of alcoholic women may actually exceed the
nunber of al coholic nen.

An interesting aspect of alcoholism is its effect on
honosexual s. In "Alcoholism: The Dark Side of Gay', The Magazi ne 6,
no 3. (1980) it was estimated that 25% of honosexuals were
al coholics as opposed to only 10% of the straight population. In
Los Angel es County, a 1975 study concluded that nearly one-third of
all honosexuals in the county regul arly abused al cohol. One of the
reasons advanced for the higher alcoholismrate was the life of
honpbsexual s. In "Introductory Address to the National Council on
Alcoholism Forum Session on Alcohol Abuse in the Gay Community,"
Nl AAA Information and Feature Service, no. 75 (1980) it was
estimated that honbsexuals visit bars nineteen tinmes per nonth and
have an average of six drinks per visit. The profile of the average
honosexual al coholic is soneone in the md-30's and havi ng engaged
in heavy drinking for at least ten years. In The Invisible
Alcoholics it was concluded that |esbians appear to have nore
problems with alcohol than gay nmen. A study of gay nen versus
| esbi an wonen showed that 35% of the |esbians had problens wth

al cohol as opposed to 5% of straight wonen and 28% of gay nen.
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Chroni ¢ al coholismhas many permanent or |long lasting effects
on an individual. One of the nost noticeable effects of alcoholism
is the effect which it has on the nenory. Two researchers Ben
Morgan Jones and Marilyn K. Jones conducted studies on al coho
i mpai rnment on two groups. One group received a high dose of al cohol
and the other group a | ow dose of alcohol. After each dose, each
menber was shown a list of twelve itens and tested on their ability
to recall them Those persons given a high dose of alcohol (1.04
granms of al cohol per kilogram of body weight). It was found that
bot h groups had about equal ability to recall, after the lists were
taken away, if given an imrediate nenory test. It was, however,
found that the high dosage nmenbers had significantly poorer short
term menory than the | ow dosage group in that five mnutes after
the lists were taken away the | ow dosage group was nmuch better at
recalling the itens on the list. One of the nost frequent
conpl aints of chronic alcoholics is poor long termnenory. Chronic
al cohol abuse has severe long term and permanent effects on the
brain. One of the nbst common organic effects of chronic al coholism
i S KORSAKOFF"S PSYCHOSIS (KP) which is characterized by confusion
and nmenory failure. In addition, KP can al so show synptons of tine
di sorientation, enotional insight and |loss of insight. The effects
of KP generally only effect a person after years of steady |ong
term heavy drinking. Under KP, imrediate nenory recall 1is
essentially uninpaired while both short termand |ong term nenory

is evenly effected. The effects of KP are not reversible although
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treatnment is generally through nutritional supplenents. Al coholics
with a history of heavy drinking for ten years or nore often fare
much worse on perform ng abstract tasks than non-al coholics. In
addition, there appears to be an age correlation to the severity of
KP in that age seens to increase the effects of KP. It has been
found that al coholics of fifty years of age with ten years of heavy
drinking have significantly worse nenory recall than al coholics of
forty years of age who also have ten years of heavy drinking.
Wonen, in particular, are severely afflicted with nenory probl ens
resulting from al cohol. The research of the Jones' disclosed that
as a woman gets ol der, alcohol wll have greater inpact on nenory
ability. This leads to the conclusion that cognitive inpairnent in
wonen, as the result of alcohol, increases with age. In the |egal
profession, nmenory loss and inpairnment of nmental capacity is
extremely hazardous to the practice of the profession. Attorneys
who cannot read and retain the information necessary |ong enough to
prepare a case or draft necessary docunent preparation, wll
invariably make errors that will both harmtheir clients' interests
and expose thenselves to clainms of mal practice. An attorney lives
by his or her nenory. If legal know edge is |ost or inaccessible as
a result of alcoholism then the person has lost the ability to
practice |aw effectively.

One of the nost inportant inpacts that al coholism has upon a
person is its effect on the person's enployability. Many states and

the Federal Governnment | aws, such as the Federal Rehabilitati on Act
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and the American with Disabilities Act, define alcoholism as a
disability and prohibit enpl oynent discrimnation because of it. By
| aw, there cannot be discrimnation in enploynent based upon a
person’s al coholism unless the enployer is unable reasonably to
accommodat e the person’s al coholism Nonetheless, as a practical
matter, enployers do not like to hire alcoholics and avoid it
whenever they can do so. In today's job market, hiring a person who
is not an alcoholic is relatively easy for an enployer. As such,
t he enployer can usually justify hiring a non-alcoholic over an
al coholic as long as the non-alcoholic enployee has the sane
qualifications as the alcoholic. One main reason that enployers do
not wish to hire alcoholics is usually the increased nedical
problens that afflict alcoholics. The result is that an enpl oyer's
medi cal insurance increases substantially when there are al coholic
enpl oyees. Al coholics are susceptible to many nore di seases than
non- al coholics. Anong the nost common diseases afflicting
al coholics are sone of the nost expensive diseases to treat such as
cancer, cirrhosis and hepatitis. The risk of cancer, in severa
different fornms, increases substantially anong al coholics. The risk
of al coholics for both getting and dying from cancer of the nouth,
pharynx, |arynx, esophagus, liver and lung increases as a person's
consunption increases with the highest risk being born by the
alcoholic. In the United States, studies estimate that between 6. 1%

and 27.9% of all cancer cases are related to alcohol, The

Encyclopedia of Alcoholism, Robert O Brien (1982). Alcohol, by its
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own nature is not a carcinogen in itself. Rather, it is considered
a co-carcinogen a substance that wll speed up the devel opnent of
cancer in the presence of another carcinogen. It is estinmated that
a person who both drinks and snokes heavily runs a fifteen-tines
greater chance of devel opi ng sone form of cancer than a person who
does not drink or snoke. As such an al coholic who snokes runs a far
greater risk of devel oping cancer than an al coholic who does not
snoke. The nost noticeable cancers are in the nouth, pharynx

| arynx and esophagus. In fact, between 60% and 80% of the cases of
esophagus cancer involve persons with a history of serious al cohol
abuse. A 1977 study in France concl uded that esophageal cancer for
person who both drinks and snoke heavily is forty-four tinmes
greater than for persons who neither drink or snoke. The study al so
found that the rate was only eighteen tines greater than persons
who sinply drank heavily and was only five tines greater for heavy
snokers. This study confirned the fact that for esophageal cancer,
al cohol was a co-carcinogen. One of the organs nost affected by
al cohol is the liver. Al coholics have a much higher incidence of
primary liver cancer, hepatoma, than non-al coholics. The Third
Special Report to the U.S. Congress on Alcohol and Health concl uded
that between 64% and 90% of all deaths involving primary liver
cancer were related to alcohol. The report raised the prem se that
primary liver cancer has two stages. The first stage is actua

damage due to al cohol abuse and the second bei ng actual nalignancy
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caused by a secondary carcinogen acting upon the damage caused by
t he al cohol. A disease closely associated with alcohol is cirrhosis
of the liver. Usually, cirrhosis appears as a conpani on disease to
primary liver cancer. Grrhosis is the nost w dely known al coholic
di sease. Crrhosis is defined by the U S. Dept. of Health as "a
chronic inflammuation disease of the liver in which functioning
liver cells are replaced by scar tissue.” CGrrhosis results in the
formation of fibrous tissue and nodule formation in the liver that
i npedes its functioning. Wile cirrhosis can be caused by any
injury to the liver, its primary cause is that of chronic al cohol
abuse. G rrhosis, when caused by al cohol, takes between five and
seven years of steady drinking. As cirrhosis develops, liver cells
are slowy being replaced by scar tissue. The scar tissue is unable
to do the work of the replaced liver cells that results in a
reduced |l|iver function. Liver damge due to cirrhosis 1is
irreparable. Crrhosis affects approximately 10% of al coholics

There is a genetic factor involved in the devel opnent of cirrhosis
in that different ethnic groups develop the disease at different
rates. The Fourth Special Report to the U.S. Congress on Alcohol
and Health docunented that Anerican Jews have a | ower than average
rate of cirrhosis whereas Anerican Indian have a nuch higher rate
of incidence. Grrhosis nortality anong bl acks is alnost tw ce that
of white people with the rate for urban black nales increasing to

a ten tines than of simlar urban white nmales. Wnen may be even
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nore susceptible to cirrhosis than nen. A study reported in the
British Medical Journal concluded that cirrhosis was changing from
a disease of predomnantly mddle-aged and elderly nmen to a
predom nantly fem ni ne di sease. Between 1970 and 1977, the report
showed that the nunmber of wonmen admtted to British hospitals for
cirrhosis increased by four times. There is no successful treatnent
for cirrhosis. Only by conpl ete abstinence can a person afflicted
wth cirrhosis have a chance of long term survival. A study
reported in The Encyclopedia of Alcoholism showed that the five-
year survival rate of those with portal cirrhosis, the nost conmon
type afflicting alcoholics, was only 63% for total abstainers while
only 40.5% of those who continued to drink survived five years.
One of the nost tragic aspects of alcoholismis the effect it

has upon those closest to the alcoholic. The person, who suffers
al nost as nuch as the alcoholic, is the alcoholic's spouse. The
FBI's Uniform Crime Reports shows that 25% of all nurders are
intrafamal affairs and that 12% of all nurders are spousal
killings. In 1978, researchers MA Stuart and C S. de Blobs
di sclosed in a paper "Is Alcoholism Related to Physical Abuse of
Wives and Children™ that 65% of nothers who had abused their sons
had t hensel ves been abused by their husbands. Al coholism has been
shown to have a direct effect of famly violence. In The Vicious
Circle of Alcoholism and Family Violence, Al coholism 11, no 3 (1981)

it was estimated that between 60% and 80% of all cases of famly



223

vi ol ence involve alcoholic drinking either before or after the
incident. The study concluded that as the anount of alcohol a
person drinks increases, so to does the possibility of famly
vi ol ence. The pattern of alcoholism and famly violence often
repeats itself in succeeding generations. An al coholic abuser often
is seen as drinking and abusing their spousal and children as a
means to reassert sone degree of control in their lives. Spousal
vi ol ence is docunented to increase in bad econom c tinmes and anong
famlies wth financial problens. To treat an abusive alcoholic, it
IS necessary to involve the entire famly in order to resol ve deep-
seated feelings and hostility that mght otherw se sabotage the
treat nent.

Besides the devastating effect alcoholism may have upon a
person, it also has a severe effect of the alcoholic's children
The effects of a parent's alcoholism on a child is especially
insidious. In A Dangerous Pleasure by Ceral dine Youcha (1978),
studies were conducted reached the conclusion that a child's
pattern as an adult wll often mrror that of the parents. The
daughters of alcoholics appear to be especially vulnerable to
becom ng alcoholics thenselves. Between 20% and 50% of the
daughters of al coholics becone al coholics thenselves. In addition,
many daughters of alcoholics will marry an alcoholic even if they
t hensel ves are not al coholics. |In Dangerous Pleasure, it was noted

that, in a Wst Coast chapter of Al-Anon, an al coholic treatnent
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program one half of the wonmen spouses of the al coholics undergoing
treatment had thenselves an alcoholic parent. The children of
al coholics are often in a state of confusion regarding their places
and expected conduct in the famly. Oten in the alcoholic famly,
the al coholic parent vacillates between being a kind caring parent
to that of an abusive nonster. The children, in such a famly,
often develop special coping techniques that |eave them
dysfunctional in society. In fact, even if the al coholic parent
subsequently sobers up, the relationship with the children often
does not inprove or does so at an extrenely slow rate.

Anot her effect of a parent's alcoholismon a child is that of
child abuse. It is estimated that at |east 20% or 200,000 of the
one mllion per year cases of child abuse and child neglect are the
result of alcoholism The FOURTH SPECIAL REPORT TO THE U.S.
CONGRESS ON ALCOHOL AND HEALTH concl uded that al cohol is a factor
in as many as one-third of all child abuse cases. One of the
interesting side effects of an alcoholic parent on the cycle of
child abuse is that appears generational. A study conducted by Lt.
Cdr. Daniel W Behling of the Naval Regi onal Medical Center, Long
Beach reported that 63% of abused children had at |east one
grandparent who was an al coholic or otherw se al cohol. One form of
child abuse is that of incest. The National Study on Child Neglect
and Abuse Reporting in Denver, Colorado concl uded that al cohol was

a factor in one-third of all father-daughter incest cases. The
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counsel or at one al cohol treatment program has stated that half of
t he wonen involved in the programhad engaged in incestuous affairs
with their fathers or brothers.

The nost wi dely known aspect of alcoholismis the dependence
and addiction that it fosters. The dependence manifests its nost
visible formin deliriumtrenens al so known as the D.T's. Delirium
trenens nakes its appearance in the final stage of withdrawal from
al cohol following a Iong period of heavy drinking. Deliriumtrenens
is a formof al cohol psychosis the synptons of which can include
visual and auditory hallucinations, confusion, disorientation,
agitation, restlessness and insommia. The D.T's last for between
three and four days. Sedation is sonetinmes an option only very
conservatively because any sedation sufficient to mask all synptons
will severely suppress the patients respiratory functions as well.
During the period of the D.T's, the patient is essentially unable
to work. This would be especially true in the |egal profession
wherein a judge or attorney suffering through the D.T.'s would be
unable to make the reasonable thoughtful decisions needed on a
nmonent to nonment basis to try a case, render a judicial decision or
handle a client's legal matter. In addition, a |egal professional
suffering from D.T's would usually be short tenpered and nmay
mstreat or insult staff, clients, co-workers or other professional
all of which would tend to denean the profession and woul d expose
the person to disciplinary actions.

One of the nost appalling aspects of alcoholismis that it has
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a tendency to pronote suicide. Every study taken on al coholism and
sui cide shows a strong correl ati on between the two. In "Mortality
Among Female Alcoholics™, Scandi navian Journal of Social Medicine
3 (1975), it was reported that femal e al coholics have a 30-tines
greater likelihood of commtting suicide than the general
popul ati on. Studi es have al so shown that al coholics attenpt suicide
nmore often than alcoholics. Between 15% and 64% of all persons
maki ng an unsuccessful suicide attenpt had been drinking shortly
before the attenpt. Al cohol was a factor in 80% of all successful
suicides. A Duke University nedical Center study showed that
twenty-six of the twenty-nine persons attenpting suicide were
intoxicated at the tinme of their suicide attenpt. The presence of
al cohol in so many attenpts and even nore so in the actual suicides
shows that al cohol clouds the judgnent and renoves the inhibition
agai nst suicide. In "Alcoholism and Mortality™ Popul ation Trends
7 (1977) it was shown that, in general, wonen attenpt suicide nore
often then nmen but that nen were nore often successful in their
attenpts. The figures for attenpted suicides anong al coholic wonen
are alarmng. Al coholic wonen attenpt suicides nore often than non-
al coholic wonen and their rate of actual suicides is twenty-three
times that

of the general population. In short, while nmen are nore successful
at suicides than wonen as a whole, alcoholic wonen are nore

successful, as a subgroup, than nen in commtting suicide. This
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propensity anong al coholics to commt suicide should always be born
in mnd especially by alcoholics. Legal professionals are not
i mune from alcoholism and its effects, including suicide. In
addition al coholic wonen, even though they may be attorneys or
j udges, have a higher risk of attenpting and conpleting a suicide.
Knowing the potential risk of a suicide anmong such |egal
practitioners should pronpt enployers and co-workers to suggest
al cohol treatnment and counseling. In addition, if the person is
depressed special attention should be paid to the person because on
of the effects of alcohol is to magnify such feelings of depression
which often results in a suicide attenpt.
1. ALCOHOLISM IN THE LEGAL PROFESSION

The legal profession is not imune from the effects of
al coholism In fact, given the stress generated in litigation it is
hardly surprising to find that there is a |large al cohol problemin
the |l egal profession. In 1986, it was estimated in Cocaine Blues,
72 AB.AJ. 25 that between forty percent and sixty percent of al
di sciplinary cases involved al cohol or chem cal dependency in sone
form In addition to al coholismon the part of attorneys, there is
al so the problem of alcoholismwth enpl oyees. Lost of productivity
is a main characteristic of alcoholism yet, with many Federal Acts
to ban discrimnation the firing of an alcoholic enployee is
difficult. The Federal Rehabilitation Act and the Anerican wth
Di sabilities Act both recognize al coholism and drug addiction as

disabilities. Since both alcoholism and drug addiction are
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protected disabilities, a person who is an alcoholic or a drug
addict can only be fired if, after the enployer attenpts to nmake a
reasonabl e accommodation to the person, it is found that the
al coholic or drug addict still cannot do the job properly. In the
| egal profession, having an alcoholic or drug inpaired attorney or
staff nmenber on board is simlar to a ticking tinme bonb. Unless the
person gets treatnent the person will get worse and will eventually
commt acts that will expose the enployer to a mal practice claim
Al cohol affects an attorney's judgnent. A large portion of the
disciplinary action inposed against attorneys involved inproper
actions by the attorney when the attorney was inpaired by al cohol
or drug use. One of the major instances of discipline is inproper
trust account managenent resulting from alcohol inpairnent.
Attorneys are in a position through their clients' trust accounts
that they can rai se noney through unscrupul ous neans as a result of
their loss in judgnment. Another case in which an attorney was
di sciplined involving the use of al cohol involved attorney Kenneth
A. Senn, in which he was publicly censored for having fired a gun
over his wife's head while he was drunk, COLORADO LAWYER (June
1992) . M. Senn was under al cohol influence as opposed to drug
i nfl uence, but nonetheless the resulting crimnal activity invol ved
was such that it stemed from his lack of control. The above
instances are nore related to situations where the attorney becones
drunk or otherw se disabled and cannot conform his conduct to that

required by the |aw An attorney may get arrested for drunk



229

driving or lose his tenper and get into a fight, or in the case of
M. Senn, shoot a gun over his wife's head, all of which may | ead
to disciplinary action. In M. Senn’s disciplinary action, he
argued that professional discipline is not appropriate for
m sdeneanor conduct not related to the practice of |aw. The court
rejected this defense and i nposed the public censure stating that
M. Senn's "conduct was the result of a very critical failure of
j udgment which was at odds’ with the respondent's duty to uphold

the law." In any event, these are instances of the effects of
al cohol abuse upon sone attorneys.

Drug addiction by attorneys and other | egal professionals is
just as nuch a concern as alcohol addiction. A drug addicted
attorney sinply cannot practice |aw conpetently in all situations.
There are several signs for drug addiction getting out of hand for
an attorney. Eventually as the drug addiction increases, an
attorney wll:

1. begin mssing court appearances,

2. fail to take necessary depositions or the depositions, when

taken, are not taken conpetently,

3. fail to give conpetent |egal advice to clients' and

4. fail to tinmely and conpetently prosecute or handl e | egal

matters for clients.
As the foregoi ng conduct begins to becone the normal operation for
the inpaired attorney, the attorney's due of due care owed to the

clients disappears. Eventually, and it is only a matter of tine,
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the attorney will commt an act, which would not have been done had
not the attorney not been inpaired, which harnms a client and
results in a malpractice claim and possible disciplinary being

t aken agai nst the attorney.



231

CHAPTER THIRTEEN
DRUG ABUSE

INTRODUCTION

Drug use in this country, both legal and illegal, is at an all
time high. The Federal CGovernnent through its Drug Use Forecasting
Program (D.U. F.) test the urine of arrested persons in custody who
have submtted to voluntary testing. The D.U.F. Programtests for
the presence of 10 drugs. In nost cities, according to the federal
governnent's own statistics, nore than 50% of those tested were
found to have been recently using drugs. In twenty three cities
that participated in the programin 1990, the rate of males that
tested positive for drugs ranged between 30%to 78% For femal es
the rate was between 39%to 76% In 8 of the 23 cities in which the
tests were conducted, 70% or nore of the wonen arrested tested
positive. The test results showed that twenty percent of both the
men and wonen tested positive for two or nore drugs. The nost
common drug that was found, in people who were arrested for drug
crimes, was cocaine. Wien it cones to the drug of choice, cocaine
is the leader but it is followed very closely by marijuana and
hashi sh. In later years, heroin has been nmaki ng a coneback, as has
LSD. It is interesting that marijuana is nmaki ng a coneback. In fact
in 1989, of all people who were jailed in both federal and state
prisons, 9% were there for marijuana and hashi sh crinmes and not any

other drugs. This tends to show that marijuana, even though it is
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not anywhere near as addictive or dangerous as cocai ne or heroin,
its use results in much higher rates of incarceration than nost of
t he ot her drugs.

There is very strong evidence of a relationship between drug
use and crinme. Usually the thought is that because the drugs are so
expensive, a crine has to be resorted to in order to pay for the
habit. As a practical matter, for exanple, if heroin were |egal,
it would be cheaper to produce than aspirin because it comes from
natural sources. The problemis that heroin is not |egal and the
cost is through the roof for it, and people who becone addicted to
it have to pay the higher price. That is not to extol the
| egalization of drugs but rather to point out the relationship
bet ween the cost of drugs and the crine they spur. That does not
mean that there isn't a relationship between people commtting
crimes because they are on drugs. It is the function of drugs to
change people's perception of reality. By changing their perception
of reality, people will do things that they would not normally do.
This is why under the |aw they have the defense of voluntary and
involuntary intoxication to determ ne di m ni shed capacity.

The 1990 D. U.F. figures show that people who were under the
i nfluence of drugs commtted 336,000 reported crines of violence.
This works out to roughly 5.6%of all violent crines in the nation
in 1990 that were conmtted by people using drugs. It is not known
how many people who conmtted the crines were doing this for |ack

of reason and how many people were doing this for |ack of noney.
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For exanple, there were 130, 260 rapes in 1990, of which 7.4% were
related to drug use, which is approximtely 8, 400. I n robbery,
which is nore of a financial notive, there were 1,149, 710 robberi es
of which 9.1% were commtted by people under the influence of
drugs. This translates to close to 150, 000 robberies by people who
were on drugs. In assaults, not involving a robbery, where people
are beating up other people, nearly 5% of the perpetrators were on
illegal drugs of sonme type. The largest nunber of crinmes was in
assault, 4.7 mllion, and 5% of that nunber is 235,000 which
represent drug related assaults.

It is inmportant to understand the difference between various
drugs and how they are rated. The Drug Enforcenent Adm nistration,
DEA, has a schedule of five different types of drugs rated by their
abuse potential from highest to | owest. Schedule 1 DEA drugs are
heroin, LSD, hashish, marijuana, nethaqual one and desi gner drugs.
The effects of Schedule 1 drugs are rather unpredictable. There are
severe psychol ogi cal and physical dependence and sonetines even
death. There is generally no nedical use for these types of drugs.
There is, however, a severe disagreenent on marijuana. Marijuana
has traditionally, for thousands of years, been used as a nedi ci nal
drug and it was legal in this country until the Food and Drug Act
of 1932. Dr. Dean Edell, a noted radio doctor, once stated he has
a medi cal book in his office that was witten in the early 1930's
that lists sixty five different ailnents that for which marijuana

could be used as a treatnent. Marijuana is very popular as a
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treatnment for nausea caused by chenotherapy in the treatnent of
cancer. California has a synthetic drug called marinol, a pill for
just that purpose, but it is recognized that snoking marijuana is
significantly better because it gets in the systemright away and
a pill has to be absorbed. The Federal governnent continues to
refuse to acknow edge that marijuana has any nedici nal benefit at
all. There have been several cities across the country that have in
essence decrimnalized marijuana for people suffering fromAl DS and
so forth for people who need the drug as part of their treatnent.
The Schedul e 2 drugs have a hi gh abuse potential rather than
the highest. Included under this schedule are norphine, PCP,
codei ne, cocai ne, nethadone, demarol, benzedrine and dexidrine.
They can lead to severe psychol ogical or physical dependence;
however, there is sonme nedical use for these drugs especially,
codei ne and demarol as pain killers. For the drugs with a nmedi um
potential of abuse, which are classified as Schedul e 3 drugs, are
codeine with aspirin or tylenol, and sone anphetam nes and anabolic
steroids. Schedule 3 drugs can lead to noderate or |ow physica
dependence or hi gh psychol ogi cal dependence, and are recogni zed as
havi ng nmedi ci nal uses and are w dely accepted as such. The Schedul e
4 drugs on the DEA list are Darvon and Talwn (registered trade
nanmes), phenobarbital, equanil, mltown, |ibrium diazepam are
rated as having a | ow potential of abuse. These drugs may lead to
limted physical or psychol ogi cal dependence, but they do have

medi ci nal use. These drugs cannot sinply be banned totally, because
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they do have nedical uses. As such, they are in fact regul ated. The
| onest ones, Schedule 5, are over-the-counter or prescription drugs
with codeine, lomatil, robitussin AC, and again they have nedi ci nal
uses. Any drug which requires a prescription to be used nust be
held only by people who have that prescription. Even though the
drug would be legal if an attorney had the prescription, if an
attorney did not have the prescription for a drug in the attorney's
possession, then the attorney is in violation of the | aw

There was an instance in Northern California where the husband
had a prescription to have the drug but not his wife. The husband's
prescription had run out but he had not used all his pills and had
a fewof themin this jacket pocket. The wi fe grabbed his coat to
wear while going on a sinple errand. While wearing the jacket, the
wife was stopped for suspicion of drunk driving and a search
uncovered her husband's prescription drugs on her. The wfe was
charged for possession for having the drugs w thout a prescription,
and technically there was a violation there. At trial, the defense
had to be prove that she did not know her husband's prescription
was in the pocket and that her husband did in fact once have a
valid prescription. Mere possession of an illegal drug or a | egal
drug without a valid prescription is a crine itself, use is not
required. In addition, the possession of illegal drugs which my
result in prosecution may not even be sufficient to cause a high.
There have been many cases reported in which people have been

convicted for having drugs that were not even in sufficient
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quantity to have an effect. In sone instances, the prosecution is
permtted to even weigh the paper in which the drug is wapped, if
is to be snoked, in determning the amount of the drug that is
present .

Drugs have an effect on their users’ lives in addition to
exposing themto crimnal prosecution and possible inprisonnent.
The nost inportant non-nedical effect of drugs is the effect it has
on a wuser's health. Drug addiction has several potential
devastating effects on an individual. Such potential results
i nclude death, nedical energencies resulting from overdosing,
injuries caused as a result of being under the influence of drugs,
exposure to diseases such as HV as a result of intravenous drug
usage and chronic physical problens as a result of drug use. In
1990, the Drug Abuse Network (DAWN) surveyed nedi cal exam ners in
twenty-seven netropolitan areas. DAW di scovered that 71% of drug
rel ated deaths were male, 53% of such deaths were white, 29% were
bl ack and 16% were Hi spanic. Al cohol was also found to be present
with drugs in 40% of the deaths. The nobst frequently used drugs
causi ng death were cocaine (43% and heroin or norphine (34%. From
1980 to 1989, the nunber of deaths attributable to drug use
increased from 58% NCHS, "Advanced Report of Final Mortality
Statistics, 1989, Monthly Vital Statistics Report, V. 40 (Jan
1991).

Besides death or harm of the wuser, drug abuse often also
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affects innocent people as well. The nobst common effects of a
person's drug abuse upon others is that a spreading disease or
causi ng accidents. The Center of D sease Control (CDC) estimated
that 60% of children below thirteen years of age with AIDS
contracted it fromtheir nothers who were either intravenous drug
users or has sex with partners who were |V drug users. In 1990,
nearly 12,000 of the 43,000 persons known to have AIDS were |V drug
users. Another disastrous effect of drug use anobng wonmen is that
they may acquire pass drug addiction to their infants. The General
Accounting Ofice has estimated that drug-exposed infants for each
year range between 14,000 to 375,000. To conbat this flood, many
states have passed legislation making it a crine for a nother to
use drugs while carrying a child. In such states, doctors are
required to test a nother's bl ood during an exam nation and after
birth and to report positive findings to the district attorney for
prosecution. The effects of this law, after highly visible
prosecutions, have been generally worse for the child. It has been
al l eged that drug using nothers, know ng that a positive result
wll result in prosecution, have been either getting an abortions
wi t hout having a blood test taken or are not getting prenatal care.
The nunber of wonen getting prenatal care in states, adopting such
| aws, has dropped significantly. In addition, the nunber of
children being born with prenatal injuries or prematurely, which
could have been avoided had prenatal care been given has also

i ncreased in those st ates.
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Acci dents caused by persons under the influence of drugs is a
maj or cost to society. The nobst common type of drug-related
accident is that of a notor vehicle accident. The Maryland
Institute of Emergency Medical Services reports that between
January 1988 and July 1989, 7% of persons injured in vehicle
accidents and 10% of notorcycle drivers injured in accidents were
under the influence of drugs. A study of 643 New York City drivers
injured in the same period showed that 18.2% were positive for
cocai ne use. A study of by the National Transportation Safety Board
(NTSB) of 181 fatal crashes in eight states in 1987 and 1988
di scovered that 33% of the drivers tested positive for al cohol or
drug use. These accidents cased 207 deaths. A 1986 NISB study of
317 tractor trailer drivers tested at a weighing station found that
29% tested positive for drugs or alcohol. The nobst conmmonly
di scovered drug was marijuana at 16% and other stinulants at 15%

Besi des the effects on the individual or other persons as a
result of drug abuse, another result is on the |loss of productivity
for the nation as a whole. There have been many studies which
consistently show that drug abuse anong workers seriously inpairs
the worker's ability to function on the job. In a study of postal
wor kers, 2,500 workers were given preenploynent urinalysis. It was
found that enployees testing positive for marijuana use were 1.6
times nore likely to quit or be fired, 1.5 tinmes nore likely to be
have an accident, twce nore |likely to be injured on the job, 1.5

times nore likely to be disciplined, and 1.8 tines nore likely to
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be absent that those workers who tested negative for drug use, "The
Efficacy of Preemployment Drug Screening For Marijuana and Cocaine
In Predicting Employment Outcome', Journal of the Anerican Medi cal
Associ ation, Nov. 1990. A 1985 National Household Survey on Drug
Abuse discovered that 12% of full tinme enployed adults admtted
using marijuana within thirty days and another 4% of the full tine
workers admtted to currently using cocaine. Part-tinme enpl oyees
also admtted to using drugs in a simlar ratio. In the 1990
Nati onal Household Survey of Drug Abuse, the proportions of
enpl oyees adm tting marijuana use had fallen to 6% and for cocaine
the percent had fallen to 1% While the drug is significant, it
still represents an estimted use of drugs by enpl oyees of nearly
seven mllion persons. Also, it is unclear if the nunber of persons
reporting usage actually fell because people really quit drug use
or if enployees failed to report their drug use for fear of having
it discovered by their enployer.

Drug usage affects Anerican society on many |levels. |In many
i nstances, the discussion of the effects of drug use mrrors that
of alcohol. For that reason, this chapter deals wth the areas
where drug abuse differs fromal cohol. The main differences between
al cohol abuse and drug abuse are in relationship between drugs and

crime and society's response to drug abuse.

1. DRUGS AND CRIME

Drugs have beconme one of the major factors in crinme in the
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United States. The U. S. Departnment of Justice's Bureau of Justice
Statistics (BJS) conducted a survey of jail inmates in 1989. The
survey found that 75%of all jail (city or county) inmates had used
drugs in their lifetime. The survey al so di sclosed that 40% of the
i nmates had used drugs in the nonth prior to their offenses and
that 27% had been under the influence of drugs at the tine of their
of fense, Table One. For state prison inmates the use of drugs was
even higher. Nearly two-thirds of the state i nmates reported that
t hey used drugs at |east once a week for the nonth at sone tine.
More than a third of all prison inmates stated that they had been

under the influence of drugs at the tine of their offense, Table

Two.
TABLE ONE
OFFENSE COW TTED UNDER PERCENT OF PERCENT OF STATE
THE | NFLUENCE OF JAI L | NMATES PRI SON | NMATES
1983 1989 1974 1979 1986
ANY DRUG 30% 27% 25% 32% 35%
MAJOR DRUG
COCAI NE 6% 14% 1% 5% 11%
HERO N 6 5 16 9 7
PCP 2 1 -- 2 2
LSD 1 <1 2 1 1
OTHER DRUGS
MARI JUANA 17% 9% 10% 18% 19%
AMPHETAM NES 4 2 5 5 4
BARBI TURATES 3 1 6 6 3
METHAQUAL ONE 2 <1 -- -- 2
OTHER DRUGS 2 <1 3 2 4

SOURCE: BJS, DRUG USE AND CRI ME SPECI AL REPORT NCJ 111940, JULY
1980, TABLE 1,2 AND BJS, PRCFILE OF ALL JAIL | NVATES, 1989, SPECI AL
REPORT, NCJ-129097, APRIL 1991, TABLE 13, 8.
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TABLE TwO

PERCENT OF ALL STATE PRI SON | NVATES

TYPE OF DRUG USE 1979 1986
UNDER THE | NFLUENCE OF DRUGS AT THE

OF CURRENT OFFENSE 32% 35%
EVER USED DRUGS REGULARLY

ANY DRUG 63 62

A MAJOR DRUG 33 35

USED DRUGS DAILY I N THE MONTH BEFORE
THE CURRENT OFFENSE
ANY DRUG 40 43
A MAJOR DRUG 14 19

NOTE: MAJOR DRUGS | NCLUDE HERO N, METHADONE, COCAINE, LSD, AND PCP.
REGULAR USE IS ONCE A WEEK OR MORE FOR AT LEAST A MONTH IN THE
PAST. SOURCE: BJS, PRCFILE OF STATE PRI SON | NVATES SPECI AL REPORT,
NCJ-109926, JAN. 1988, TABLE 11, 6.

The nost inportant statistic confirmed in the BJS was that 13%
of the inmates stated that they commtted their crinmes to get noney
to support their habit. Cocaine and crack users conposed the
| argest group of crimnals who commtted crinmes to support their
habits at 39% This figure supports the belief of many people that
it is the high price of illegal drugs when coupled wi th addiction
that the mmjor cause of drug related crines. The high price of
drugs is directly related to their illegality. The harder it is for
a person to get the drug for which the person is addicted, the nore
that person will pay for the drug. Pharmaceutical conpanies have
stated that if heroin, for exanple, were legal, it would be cheaper
to produce than aspirin. The sanme relationship also exists for
cocaine. It is sinply because these substances are illegal that

their price is so high
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The price of drugs is so high now that it is virtually
i npossi ble for the average person to afford illegal drugs, on a
regul ar basis, without resorting the crines. Unless a person is
weal thy or a nmenber of the Hollywood in-crowd, that person wl
never be to satiate the drugs addiction through the wages derived
fromnormal work. The result of having to supply the high cost of
a drug habit had been to turn many wonen into prostitutes both to
earn noney for the habit and the fact that nmany "Johns" and pi nps
supply the wonen with their drugs and nen, not being able to
prostitute thenselves or turn to serious crine. The DUF esti mated
in 1990 that 81% of the wonen and 41% of the nen, usually young
boys, arrested for prostitution and tested for drugs had a positive
result. The DUF statistics conpiled, as a result of voluntarily
testing arrestees in 1990, show that drugs were a factor in crimnes
for which nost persons, nmen and wonen, were arrested, TABLE THREE

TABLE THREE

PCSI TI VE OF ANY DRUG

ARREST CHARGE MALE FEVALE
DRUG SALE/ POSSESSI ON 79% 81%
BURGLARY 68 58
ROBBERY 66 66
LARCENY- THEFT 64 59
STOLEN VEH CLE 60 65
STOLEN PROPERTY 59 59
HOMOCI DE 52 49
FRAUD/ FORCERY 50 55
PROSTI TUTI ON 49 81
ASSAULT 48 50

NOTE: 19, 883 MEN WERE TESTED AND 7,947 WOMEN IN 21 CI TI ES. DRUGS
| NCLUDED COCAI NE, OPI ATES, PCP, NARI JUANA, AMPHETAM NES, METHADONE,
METHAQUALONE, BENZCDI AZEPI NES, BARBI TURATES and PROPOXYPHENE
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SOURCE: NI J, 1990 DRUG FORECASTI NG PROGRAM ( DUF) .

This survey supports the premse that drug related crine is driven
inthis country by the economc reality that the drug abuser needs
the proceeds fromthe crinme to support the addiction.

While addicts conmt crinme to get drugs, there is an entirely
different reason of drug crime from the pusher and distributor.
Because of the huge anmounts of nobney which can be made by selling
drugs, an entire underground drug industry has devel oped. The best
analysis is with that of prohibition. Wwen the United States
adopted the Vol stead Anmendnent banning al cohol, organized crine
devel oped to fill the need and desires of the Anerican public for
al cohol. Prior to prohibition, alcohol was both |egal and cheap.
During prohibition, organized crinme devel oped wth such figures as
Al Capone, Lucky Luciano, Legs D anond, who shot their way to the
top and made hundreds of mllion in untaxed dollars. Wth its
illegal alcohol profits, organized crine invested into legitinmate
busi nesses and now many of the wealthiest famlies in Anerica try
to downplay the fact that their wealth had its origins in "rum
running." The same is happening now with drugs. Today's drug
deal ers see what happened in prohibition where nmultimllions of
dol l ars were nmade and respectability bought with that noney. Drug
dealers are every bit as willing to kill conpetitors as Al Capone
had been at the St. Valentine's Massacre. Today, it is not uncommon
to turn on the tel evision evening news and hear of a drug related

murders and innocent people being slain in drive-by shootings.
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There is only one reason that people deal in drugs and that is to
make noney either for thenselves or to fund their habit. The
profits in the drug trade are unbelievable. The O fice of National
Drug Control Policy estimated that in 1990, drug users spent $18
billion for cocaine, $12 billion for heroin, $9 billion for
marijuana and $2 billion for other illegal drugs. The Select
Commi ttee on National Narcotics Abuse and Control estimated that
drug abuse was several times higher at around $140 billion in 1987.
What ever the figure, it is huge and the profits thensel ves are not
taxed. Marijuana, for instance, is the largest cash crop in
California. The growing of marijuana is a double insult to society.
Not only is growing marijuana is illegal but the profits derived
fromthe sales are not taxed. The uncol |l ected taxes of drug sal es
cost the state and federal governnment hundreds of mllions of
doll ars each year. The incredible profits available in drug dealing
has i nduced many peopl e, otherw se |awabiding, to enter the field.
In 1980, the arrest for manufacturing and sale of drugs accounted
for only 22% of all drug arrest. In 1990, manufacturing and sale
arrests have risen to 32% of all drug arrests.

At this time, drug usage is generally viewed as a crimna
of fense puni shabl e by inprisonnent not treatnent. The Uniform Crine
reports (UCR) estimated that state and | ocal agencies nmade nearly
1.1 mllion arrests for drug abuse in 1990. The ordinary cost for
processing each arrest is estinmated to be $200. This transl ates

into nearly $20 mllion just to arrest drug offenders, nearly two-
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thirds of whom were nerely for possession. The DEA, which
concentrates mainly upon dealers, in contrast, for the entire
United States nmade only 21,799 arrests in 1990. The five hundred to
one disparity in state versus federal arrests is the fact the state
puni shes users al nost as harshly as dealers. The UCR that state and
| ocal drug related arrests, nost of which are for possession, have
risen from6%of all arrests in 1980 to 8% in 1990.

The FBI crinme statistics showthat while drugs are a nati onal
concern it is nost prevalent in the cities, Table Four. 1In
addition, the FBI statistics show that drug use in the Wst and
Northeast is alnost three tinmes the rate in the Mdwest and the

South has alnpbst twice a rate of the M dwest, Table Five.

TABLE FOUR

DRUG ARRESTS BY CITIES

POPULATI ON OF JUR SDI CTI ON DRUG ARREST PER 100, 000 POPULATI ON
Cl TI ES
250, 000 AND OVER 914. 8
100, 000 TO 249, 999 666. 1
50,000 TO 99,999 413. 5
25,000 TO 49,999 334
10, 000 TO 24,999 249.9
UNDER 10, 000 236.6
COUNTI ES
SUBURBAN AREAS 309.7
RURAL COUNTI ES 210. 8

SOURCE: FBI, CRIME IN THE UNI TED STATES 1990.
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TABLE FIVE

DRUG ARREST BY AREA

REG ON NUMBER OF ARREST PER 1,000 POPULATI ON
VEST 623.1
NORTHEAST 547.6
SQUTH 410. 5
M DVEST 233.9

SOURCE: FBI, CRIME IN THE UNI TED STATES 1990.

Many expl anations have been offered to explain the differences
between the arrest rates in rural versus netropolitan areas and the
M dwest versus the rest on the nation. One of the npbst comonly
advanced explanations is that drug arrests are higher in the Wst,
sout h and nort heast because that is where nost of the drugs enter
this country and it is also where nost of the big cities are
| ocated. In response, people in the Mdwest point the fact that it
is referred to in a derogatory manner as the Bible Belt.
Nonet hel ess, nmany people in the Mdwest point to the strong
spiritual belief of its people as proof that persons with such
strength of character and religious belief have no need to resort
to artificial stinmulation to cope with life. In any event, while
drug use is lower in the Mdwest, it is not nonexistent. Likew se,
while drug use in small towns is a quarter of what it is in the
large cities, it, nevertheless, is present. As such, it is clear
t hat drug abuse is a national concern and is not, limted, as it
was once thought, to the inner cities. As such responding to drug

abuse requires a national consensus.
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2. RESPONDING TO DRUG ABUSE

The traditional response to the drug problemin the United
States has been to jail the addict and then pusher. This has
resulted in building nore prisons. Today, the United States has
nmore people in prison, mainly for drug related offenses, than any
other nation in the world. The costs for incarcerating a person in
a state prison tends to run $25,000 per year as an average. The
hi gh cost of jailing people, often for nere drug possession, has
resulted in many states having to reduce social services to its
citizens in order to pay for the inprisonment of otherw se
nonvi ol ent drug addicts. The cost for drug abuse to Anerican
society, in all its form are high and it has resulted in all
segnents of society | ooking for ways to curb the costs incurred in

puni shing people for their drug addiction, Table Eight.

TABLE EIGHT

COSTS OF ILLEGAL DRUG USE

TYPE OF COST M LLI ONS
PUBLI C AND PRI VATE CRI ME COSTS
FEDERAL DRUG EXPENDI TURES (1991) $10, 841
ALL LAW ENFORCEMENT $7, 157
| NTERDI CTI ON $2, 028
| NVESTI GATI ON $1, 288
| NTERNATI ONAL $640
PROSECUTI ON $584
CORRECTI ONS $1, 265
| NTELLI GENCE $104
STATE AND LOCAL ASSI STANCE $1, 016
REGULATORY COWPLI ANCE $31

DRUG PREVENTI ON $1, 483
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DRUG TREATMENT $1, 752

ALL RESEARCH AND DEVELOPMENT $450
HEALTH CARE COSTS FOR | LLEGAL DRUG USERS (1985) $2, 272

SHORT- STAY HOSPI TALS $1, 272
SPECI ALTY | NSTI TUTI ONS $570
OFFI CE- BASED PHYSI Cl ANS $52
SUPPORT SERVI CES $201
OTHER PROFESSI ONAL SERVI CES $17
MEDI CAL CARE FOR Al DS RELATED CASES $126
SUPPORT SERVI CES FOR Al DS CASES $64

SOURCES: THE WH TE HOUSE ONDCOP, THE NATIONAL DRUG CONTROL
STRATEGY, BUDGET SUWNVARY, JAN. 1992, BJS, JUSTICE EXPENDITURE AND
EMPLOYMENT SURVEY, 1988, THE ADMAHA, THE ECONOMIC COSTS OF ALCOHOL
AND DRUG ABUSE AND MENTAL ILLNESS: 1985.

In response to high cost of drug addiction on Anerican society in
all its forns, governnent has noved to expand its war on drugs
beyond that of mere inprisonnent. A 1990 Gallup poll should that
40% of those surveyed favored teaching young people in schools
about the dangers of drug abuse. This tactic has now been adopted
by all schools as a neans of restricting the gromh of drug abuse
by limting the nunber of people using drugs by educating them of
its deleterious results.

The growing effects of drugs on society have resulted in
society as a whole becomng willing to certain violations of
privacy in order to fight drug abuse. A 1989 Gl lup poll showed
that nore than 90% of those surveyed favored nmandatory drug testing
was appropriate for persons involved in safety sensitive jobs. The
percentage favoring nmandatory job testing fell, in the poll to only
61% for persons not involved in safety-related jobs such as office

workers. As of 1991, 11 states had adopted |aws regulating
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wor kpl ace testing. Another fourteen states had introduced
| egislation for regulating enployer drug testing in their states.
The Bureau of Labor statistics conducted a survey in 1998 and found
that 3% of all private nonagricultural businesses (145,000
busi nesses) had drug testing prograns. Twenty percent of enpl oyees
of private nonagricul tural conpanies worked for businesses that had
sonme form of drug testing policy. The BLS estimated in its 1988
Survey of Employer Anti-Drug Programs that 953,100 workers were
tested in the previous year for drug use. In addition, four mllion
job applicants were tested for drug use in 1988. The BLS di scovered
that 9% of the workers and 12% of the applicants tested for drug
use yielded a positive result.

In an effort to deal with the increasing nunber of drug
addicts entering the crimnal justice system nmany states have
begun viewi ng drug addiction as a disease rather than a crim nal
of fense. A 1989, Harris poll sowed that people were very nuch in
favor of spending nore noney on education and drug treatnment in an

effort to fight drug abuse in society, Table Six.
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TABLE SIX

1989 HARRIS POLL

"WOULD YQU FAVOR OR OPPGCSE SPENDI NG PERCENT OF RESPONDENTS WHO
SPENDI NG MORE MONEY ON, AND NOT
RAI SI NG YOUR TAXES TO PAY FOR...? FAVOR OPPOSE SURE

AN EDUCATI ONAL CAMPAI GN TO CONVI NCE
YOUNG PEOPLE AND OTHER NOT TO USE DRUGS 79% 19% 2%

A SHARP | NCREASE I N THE PRI SONS AVAI LABLE
FOR LOCKI NG UP CONVI CTED DRUG PUSHERS 71% 26% 3%

THE EXPANSI ON OF DRUG REHABI LI TATI ON
CENTERS SO THAT ANY ADDI CT CAN BE
| MVEDI ATELY ADM TTED FOR TREATMENT 67% 28% 5%

AN | NCREASE I N Al D TO BOLI VI A, PERU, AND
COLUMBI A TO COVBAT COCAI NE TRAFFI C FROM
THOSE COUNTRI ES TO THE U. S. 50% 45% 5%

SOURCE: THE HARRIS POLL AUG 17, 1989, as presented in BJS
SOURCEBOOK OF CRIMINAL JUSTICE STATISTICS., 1989 NCJ-124224, 1990
TABLE 2.87, 202.

A May 1990, Associated Press poll mrrored the Harris poll and
found that 57% of those polled felt that placing addicts in
treatnment facilities was nore effective in dealing with drug
addi cts than inprisonnent. As such, many states have created drug
courts to handl e drug cases separately from other crines.

Refl ecting the growi ng belief that drug addiction should be treated
as a disease where possible, nmany states, have today, enacted
| egislation, which permts judges to sentence first tine offenders
to treatnment facilities rather than prison. If the offenders
conplete the treatnent facility and remain clean for a period of

time, as proven by random tests, the drug conviction wll be
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dismssed fromthe offender's record. If the offender cannot remain
clean, then the offender will be sentenced to jail. A Treatnent
Qut conme Prospective Study (TOPS) have found that court ordered
treatment prograns tend to be nore effective than a person entering
treatnment voluntarily or upon referral by friends or counselors,
Tabl e Seven.

TABLE SEVEN

PERCENT OF CLIENTS IN TREATMENT MODALITY

REFERRAL SOURCE OUTPATIENT OUTPATIENT RESIDENTIAL
METHADONE DRUG FREE

ALL 100% 100% 100%

SELF 48 19 24

FAM LY/ FRI ENDS 31 21 19

CRI M NAL JUSTI CE 3 31 31

OTHER ( HEALTH
PROFESSI ONALS
SPI Rl TUAL LEADERS,
COUNSELORS 18 29 26

SOURCE: NI DA, "THE CRI M NAL JUSTI CE CLIENT I N DRUG TREATMENT" in
COMPULSORY TREATMENT OF DRUG ABUSE: RESEARCH AND CLINICAL PRACTICE
(1988) 57-80. TABLE 1, 60.

The study reflected in Table Seven shows that court ordered
treatnent is the nost effective type of drug treatnent program The
reason for this is the additional notivation which it provides.
VWile a person may be notivated to voluntarily enter a drug
treatment program for personal reasons, such as keeping a famly
together and keeping a job, court ordered treatnent adds the
i ncentive of keeping the person out of jail. However even with this

addi tional incentive, not all drug abusers are able to conplete the
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program and thereby remain out of jail.

One of the nost innovative prograns for fighting drug abuse
has been the 1988 Anti-Drug Abuse Act. Under this Act, both state
and federal judges have the authority to deny certain federa
benefits to persons convicted of drug possession or drug
trafficking. Under the Act, 406 specific federal benefits may be
denied to persons convicted of drug related of fenses. Anobng such
deni ed benefits are the denial of student |oans, small business
| oans, radio and tel evision broadcast |icenses, research grants and
fellowships, pilot and maritinme |icenses, physicians' prescription
writing authority, Federal contracts and purchase orders and
contracts and purchase orders by Federal grantees or contractors.
Under this Act, a person convicted of drug possession can be denied
benefits for up to one year for the first offense and up to five
years for subsequent offense. For drug trafficking offenses,
benefits can be denied for up to five years for the first offense
and up to ten years for subsequent offenses. The Act, however, does
not permt judges to deny a convicted drug offender of the
followng federal benefits, social security, public welfare,
disability and veterans benefits and public housing. The purpose
under this Act is to add additional punishnment to drug abuser as a
deterrent to drug abuse. Wether such additional punishnment is a
deterrent to drug abuse is unclear. If a personis willing to face
jail as a potential risk for using drug the belief that the

additional risk of losing a student | oan will change that behavi or
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i's specul ative.

Whil e the Anti-Drug Abuse act does not permt public housing
benefits to be cut off as a result of a drug related conviction,
the U S. Departnent of Housing has instituted a program that
permts its 3,300 Public Housing Authorities and Residence
Managenent Corporations to deny public housing to drug deal ers and
users. All public housing | eases now contain clauses that require
the | essee to refrain fromusing drugs as a condition of obtaining
public housing. The standard of proof for denting or revoking
public housing is that of "preponderance of the evidence" rather
t han "beyond reasonable doubt"” which nmakes it easier for the
housi ng agency to deny housi ng assi stance to suspected drug abusers
or to evict current tenants for drug use.

Any discussion of the responses to drug abuse would be
inconplete unless it included asset forfeiture. Under the asset
forfeiture laws, the Federal governnent and nany states nmay
confiscate from crimnals the fruits of their crimnal drug
activities controlled substances, equipnent used in the drug
activity, noney derived from the drug activity and property
purchased with drug profits. As of 1992, the federal Governnent and
forty-three states also permt the forfeiture of real property
acquired with drug profits. There are two types of asset forfeiture
statutes, crimnal forfeiture and civil forfeiture.

Under the Federal crimnal forfeiture law, property that is

subject to crimnal forfeiture can be specified in the crimna
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i ndi ctnment of the defendant or can be added later in a bill of
particulars that nodifies the indictnent. If the defendant is
convicted, the court can declare the property forfeited at the
final judgment. Cains by innocent third parties as the property
are heard by the court after conviction but before the final order
or forfeiture. The Attorney has the authority in federal forfeiture
cases to remt or mtigate the forfeiture if its inplenentation
woul d be unduly harsh. Such mtigation is usually limted to lien
hol ders or innocent famly nmenbers who woul d be inequitably harnmed
if the forfeiture occurred.

The civil forfeiture of drug assets is often the preferred
nmet hod for both the Federal government and forty-nine states. Under
the civil forfeiture statutes, the burden of proof is only "by a
preponderance of the evidence". In addition, in many forfeiture
statutes hearsay evidence is permtted which permts the governnent
to conceal the nanes of their informants and undercover agents.

One of the nost uni que nethods of addressing drug abuse is for
the states to tax the profits. As of 1991, 21 states had adopted
| aws for the taxing of drug profits, A Guide to State Controlled
Substance Acts, National Crimnal Justice Association (1991).
Ceneral ly, the taxes take the formof stanps, sales or excise taxes
that are generally around $3.5 per gramof narijuana and 4200 for
each gram of a controlled substance. A person in possession is

required to purchase the tax stanps for the drugs, wusually
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anonynously. If the person is arrested for drug possession and is
found not to have the tax stanps, then the person can be also
convicted of tax evasion irrespective of the outcone of the drug
case.

Despite the various alternatives discussed above, the nost
common response to drug abuse still remain inprisonnment. According
to the BJS, 71% of those convicted, in State Courts, of drug
trafficking are incarcerated as opposed to 72% of aggravated
assault or 65%of |arceny, BJS, Felony Sentences in State Courts,
Bul letin NCJ-126923 (1990). In Federal Courts, 91% of those
convicted of drug trafficking are incarcerated as opposed to 84%
for burglary, 78% for rape, 62% for assault and 34% for | arceny.
Those persons convicted of nmurder in Federal Courts have only a
slightly greater percentage of incarceration than drug traffickers
at 93%

Wi | e new responses are bei ng sought for drug abuse are being
sought, there is still no belief anong politicians that drug | aws
shoul d be decrimnalized. While a few states, such as California,

have nmade the possession of a small amount of nmarijuana an

i nfraction, possession of any other illegal drug, regardless of the
ampunt, is still wusually a felony. Drug use is still, for the
foreseeable future, going to remain largely illegal. As such, al

of the problens discussed above which flow from an expensive
illegal and addictive substance will continue to plague Anerican

soci ety.
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CHAPTER FOURTEEN
SUBSTANCE ABUSE IN EMPLOYMENT AND TESTING

INTRODUCTION

Subst ance abuse anong enpl oyees is one of the nmjor concerns
anong enpl oyers. Empl oyers, including those in the |ega
profession, do not |like to enploy known al coholics. Wen enpl oyers
can legally do so, sonetines when they cannot, they select a non-
al coholic over an equally qualified alcoholic. In addition to
problens with the hiring of an alcoholic, enployers also face
probl ens of what to do when an exi sting enpl oyee who is found to be
an al coholic. Many states, along with the federal governnent, have
passed |laws that seriously inpinge upon an enployer's rights to
discipline or fire an enployee for alcoholism The result of these
| aws have been to nake enployers, to a certain degree, the primary
caretaker of alcoholics. The social responsibility to care for
al coholics have been, in many instances, shifted from society to
t he enpl oyer. Under today' s |aws, an enpl oyer nmay feel conpelled to
continue to enploy an unproductive al coholic enployee rather than
risk a wongful discharge suit based wupon the enployee's
al coholism The cost for defending such suits can cost an enpl oyer
in excess of $100,000 so that nmany enpl oyers cannot afford the risk
incurred n firing an alcoholic enployee. To help alleviate the
probl em by havi ng an al coholic enpl oyee, many enpl oyers are | ooki ng

at drug testing a neans of weeding out potential enployees and
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predicating continued enploynent upon passing random tests. The
gquestions regarding drug testing are how and when it can be
utilized.

Substance abuse, as a whole, severely affects the nation's
productivity. The productivity is severely reduced when an enpl oyee
beconmes involved in substance abuse. Statistics show that the
subst ance abusers, as a whole, are three tines nore likely to be
| ate or absent on the job and nearly tinmes as likely to be invol ved
in accidents than a non-abuser. The White House Conference for a
Drug-Free America in 1988 concluded that drug abuse anong workers
poses a real and substantial risk to both the abuser and co-
wor kers. Substance abusers are, by statistics, to be injured on the
job at a rate five tinmes that of co-workers who do not use al cohol
or drugs. The annual cost of drug use to Anerican business is
estimated to be $60 billion of which over half is related to | ost
productivity. A study of the productivity of alcoholics conducted
by Laurence MIller concluded that, "there was a significant
associ ation between current quantity of alcohol consunmed per
dri nki ng occasi on and inpai rnent on neuropsychol ogi cal tasks. Most
seriously affected were the processes of abstraction, adaptive
abilities and concept formation. "Problems of Mass Screening for
Misused Drugs, Substance Abuse in the Wrkplace, John Mdirgan, MD.
Anot her study conducted by The National Drug Institute in Danvers

Massachusetts concluded that drug use anong enployees cost
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enpl oyers $7, 2360 per year in |ost productivity, increased nedical
expenses and destruction of property as a result of the enpl oyee's
conduct on the job. Insurance experts estimate that at |east $50
billion per year of the total insurance prem um paid by enployers
is to cover substance abuse illnesses and treatnent. A study of
Research Triangle Institute in 1980 concl uded that enployers | ost
$47 billion in lost productivity, nedical expenses and property
damage as a result of enpl oyee substance abuse.
1. SUBSTANCE ABUSE ON THE JOB

It is estimted that 10% of the nation's workforce is
al coholic and that alcohol was a factor is alnost half of all
i ndustrial accidents, Drug Testing at Work, Beverly Potter (1990).
In 1986, the fornmer head of the Federal Drug Enforcenent
Adm ni stration, Peter B. Bensinger, estimated that in any nonth
seven mllion persons were abusing | egal prescription drugs such as
stinmulants, barbiturates, tranquilizers and sedatives. Such persons
are bringing such substances in greater nunbers to the job. "High
on the Job", G anour (Aug. 1986). The CONSAD Research Corporation
did a 1975 national survey of industrial drug use using 197 firnms,
"Drug Abusers in the Job™ COccupational Medicine (June 1981). The
study concl uded that drug abuse effects all races, educational and
cl asses. As part of the study, enployees of twenty of the conpanies
(2,500) were surveyed as to their drug use. It was found that 17%

of the surveyed enpl oyees admtted to using illegal or nonnedi cal
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drugs.

Ceneral ly, anyone can be a substance abuser. However, the
comon profile for a drug user on the job is a person below forty
years of age with [imted seniority or authority on the job. The
use of drugs has spread from the ghetto throughout society. In
1977, the nost common patient in drug treatnent centers were
predom nantly black mnmales seeking treatnent for heroin. By
contrast, in 1984, the nost comon patients in treatnent centers
were low to mddle class white nmen seeking treatnment for cocaine
addi ction. The National Institute on Drug Abuse estimated in 1986
that nearly two-thirds of new persons entering the workforce have,
at | east once, used illegal drugs. The nost comon type of drugs
used on the job are prescription drugs. The National Institute For
Drug Abuse estinates that prescription drug abuse account for 60%
of all hospital energency room adm ssions and 70% of all drug
rel at ed deat hs.

There have are several reasons postulated for the use of
enpl oyees of drugs or alcohol on the job. A reason often advanced
by workers in support of their substance use is a perception that
they are able to do their job better. Truck drivers have, for
instance, often clained that the use of stinmulants, such as
anphetam nes, allows themto stay awake | onger and to operate their
trucks safer. Attorneys and judges have often justified the use of
drugs, especially cocaine, for its ability to allow themto work

| onger on inportant tasks rather than having to break for sleep.
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At torneys, using cocaine, have also stated that it inproves their
creativity and therefore is an advantage in trial work or
negotiations for clients. Wrkers have also justified the use of
drugs on the job as a nmeans to tolerate and all evi ate boredom Such
workers claimthat their jobs are so routine and predictable that
they are of no interest to them Wthout a chall enge bei ng posed,
t hese workers claimthat drug or alcohol use is the only way that
they can tolerate the job.

The npst comon reason advanced for a person using a drug on
the job with the know edge that discovery of the drug use nmay
result in termnation is addiction. Many persons, who use drugs or
al cohol on the job, are in fact addicted. Oten the enpl oyee needs
the al cohol or drug to either prevent withdrawal or to cancel the
effects of other drugs which they have taken. Mst drugs have sone
kind of side effects such as hangover, depression or anxiety. In
order to overcone these synptons, many substance abusers will take
addi tional drugs or turn to al cohol.

One of the nost inportant reasons that an enpl oyer does not
want an enployee to use drugs or alcohol on the job is the
potential liability to third parties who may be harned by the
enpl oyee while on the job. The common |aw theory of Respondeat
Superior is still alive and kicking. Enployers still remain
responsible for the torts and actions commtted by their enployees
during the scope of their job. This nmeans, quite sinply, that if a

drunken enpl oyee injures a people while on the job, the enployer is
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responsi bl e for the damages. This issue was highlighted in the in
the 1980's when several railroad accidents were attributed to
engi neers who had marijuana in their system The railroads were
sued for the wongful deaths and personal injuries suffered by the
passengers in the accidents. Likewise, in the |egal profession

| awyers are responsible for the actions of the enployees under
their control. In such a situation, the fact that enployees nmay
commt mal practice, while under the influence of drugs or al cohol,
will not be a defense against a claimof nmal practice against the
attorney. In addition, where attorneys practice |law together in a
partnership form each partner is responsible for the mal practice

damages caused by the other partners. Drug or al cohol abuse by the

partner commtting the nalpractice will not relieve the other
partners of their personal liability for paynment of the nal practice
awar d.

One of the biggest problens facing enployers is what to do once
a substance abusing enpl oyee has been identified. An enployer is,
generally, not permtted to fire an enployee sinply the personis a
subst ance abuser. There are several |aws that cone into play whenever
an enployer seeks to take action against a substance abuser. The
federal Age Discrimnation in Enploynent Act precludes an enpl oyer
from discrimnating agai nst a person, over the age of forty years,
in a job on the basis of age. Many al coholics are over the age of
forty and therefore they can claim that any action being taken

agai nst themis because of their age and not because of al coholism
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By claimng that the alcoholism charge is a pretext for age
di scrimnation, alcoholic wirkers, or other substance abusers over
the age of forty, shift the burden of proof to the enployer to prove
that no discrimnation was intended. The Federal Rehabilitation Act
of 1973 prohibited contractors wth the federal contracts and
enpl oyers receiving federal grants from engaging in discrimnation
on the basis of a person's handicapped status. A handi capped
individual is, under 29 U S.C. section 706(7)(B) defined as:
"person who (I) has a physical or nental inpairnment which
substantially limts one or nore of such person's major life
activities, (ii) has a record of such inpairnent...(S)uch term
does not include any individual who is an alcoholic or drug
abuse whose current use of alcohol or drugs prevents such
i ndividual fromperformng the duties of the job in question or
whose enploynent, by reason of such current alcohol or drug
abuse, would constitute a direct threat to property or the
safety of others.”
The interesting aspect of this section is that while drug abusers and
al coholics are disabled within the meaning of the Act, they are only
protected if their addiction does not interfere wth their
performance of the job in question. Therefore, nearly, alcoholism and
drug addiction are considered disabilities under this Act unless
proven ot herw se. Thus, enployers having federal contracts nore than
$25, 000, either directly or through a subcontract, cannot
di scrimnate against a person fromthe al coholismor drug addition.
I n Rodgers vs. Lehman (1989) 869 F.2d. 253, the court set forth the
test to be followed for determ ning whether an enpl oyer violated the

act:

"1l. Wen the agency suspects that an enpl oyee's poor job
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performance results fromal coholism it should informthe
enpl oyee of avail abl e counseling services.

2. | f the enpl oyee's unsatisfactory job perfornmance conti nues,
t he agency nust provide the enployee with a 'firmchoice
bet ween treatnment and discipline. The agency nust clearly
and unequi vocal ly warn the enpl oyee that unsatisfactory job
performance caused by drinking wll result in discipline,
eventually the term nation of enpl oynent.

3. Unless in a particular case it is clear that in patient
treatnent is immediately required, the enployee nust be
permtted to participate initially in outpatient treatnent
of sufficient duration to assure him a reasonable
opportunity for cure. |If he continues to drink while
participating in that treatnent, the agency nay inpose
progressive discipline upon him for any resulting job
rel ayed m sconduct.

4. If the enployee ceases to participate in the outpatient
treatnment, is discharged for non-cooperation or continues
to drink after conpletion of that treatment and is guilty
of job related msconduct, the agency nmnust, before
di scharging him afford himan opportunity to participate
in an inpatient program using accrued or unpaid |eave,
unl ess the agency can establish that it would suffer an
undue hardship fromthe enpl oyee's absence.

5. If the enployee conpletes the program but thereafter
rel apses, and as a result fails to perform his job
satisfactorily, a decision by the agency to discharge him
will be presuned to be reasonable. Only In a rare case,
such as where a recovering alcoholic has had a single

relapse after a prolonged period of abstinence can this
presumption be rebutted.™

The enployer in such a situation is required to make reasonable
accommodation for the person's drug addiction or alcoholism An
enployer is not required to permt an enployee to use drugs or
al cohol on the job. In addition to the Vocational Rehabilitation Act,
Congress enacted, in 1992, the Arericans Wth Disabilities Act (ADA)
whi ch prohibits enployers from discrimnating against persons with

disabilities in enploynment. The ADA requires enployers to make
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reasonabl e accommodati ons to persons with disabilities. The test set
forth in Rodgers, supra, is the one nost often to be enployed in
determning if there has al so been discrimnation under the ADA

In addition to the federal laws regarding the hiring of
al coholics and drug users, many states had al so enacted their own
laws as well. California, for instance, in Governnment Code sections
19230 and 19231 require state agenci es nmake reasonabl e accommodati on
for a person's alcoholism or drug addiction. Section 19230 states
that it is the governnment policy "to encourage and enabl e individuals
with a disability to participate fully in the social and economc
life of the state.” As such state agencies are required to "make
reasonabl e accommodati on to known physical or nental Iimtations of
an otherwi se qualified applicant or enployee who is an individua

with a disability." Gonzales vs. California Personnel Department of
Education (1995) 95 D. A R 896.

Enmpl oyers should do everything possible to identify and help
enpl oyees suffering from substance abuse. The worst thing that an
enpl oyer can do is to ignore the problemin the hope that it wll
either go way or not get any worse. Substance abuse, by its very
nature, is one that ends to get worse unless treated. One of the best
ways to get started in the devel opnment of a drug and al cohol free
wor kpl ace is for the enployer to conduct a survey of the workforce

so as to discover what problens actually exist. Enployee records

often yield the first indication of a potential problem wth
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subst ance abuse. Excessive job absences or nedical clainms may be an
i ndi cati on of substance abuse probl ens. Enpl oyee records are, however
only as good as they are maintained. If the reports do not keep trace
of an enployee's work history then they are not of nuch benefit to
the enployer. A review of the enpl oyee records should be conducted
in addition to touring the workpl ace and speaking with the enpl oyees.
The nost inportant preventive act that an enployer can do is to
institute a drug and alcohol free policy and insist on its
enf orcement. Enpl oyees should be nade aware of the enployer's drug
free policy and that all drugs, including alcohol, should be banned
from the workplace. As part of its anti-drug policy, an enployer
shoul d adopt contai nment procedures for investigating enployees for
al cohol and drug use prior to the devel opnent of problens. The final
aspect in any good drug control programis to provide assistance to
enpl oyees in overcomng their problenms. As shown in test set forth
i n Rodgers, supra, an enployer, in accordance with the Anericans Wth
Disabilities Act, nust reasonably accommopdate enpl oyees suffering
from substance abuse. Since such enployees can no |onger be
automatically fired, it nmakes better sense to get treatnment for them
rather than risk the enpl oyees nmaki ng m stakes that would ultimtely
cost the enployer nore than the treatnent. In the | egal profession,
such treatnment would certainly pay for itself. For a law firmnot to
offer treatnment to an inpaired attorney or secretary and to sinply
keep them as enpl oyees is a nal practice action waiting to be filed.

It is also certain that such persons wll, unless they receive
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treatnment, commt |egal malpractice for which the law firmw Il be
liable. Only in the field of nmedicine are inpaired professional nore
likely to conmt mal practice than in the |egal profession. Therefore,
it beconmes very inportant for law firns to institute policies and
procedures for identifying and providing assistance to their
enpl oyees who are engaged in the cycle of substance abuse. This
shoul d be done not only because it is a nice thing to do but also for
the enpl oyer’s own self-protection

2. DRUG AND ALCOHOL TESTING BY EMPLOYERS

Enpl oyers do not, as a rule, want to have substance abusers work
for them Enployers do not appreciate the increased potential for
liability for civil suits deriving fromactions of an enpl oyee while
under the influence of drugs or alcohol. In addition, enployers do
not want to have productivity decreased or nedi cal insurance premnm uns
i ncrease because of enpl oyees use of drugs or al cohol. Enployers are
turning to drug and alcohol testing as a neans of keeping their
enpl oyees off drugs and al cohol. Myst nmmjor sports, for instance,
will imediately suspend a player and require entering into a
treatnent facility as a prerequisite to rejoining the club. Enployers
do not their enployees to use drugs or be under the influence of
al cohol for basic reason, to avoid | oss of productivity and to keep
medi cal insurance prem uns down.

One of the nobst common reasons advanced by enpl oyers for the use

of mandatory drug testing is for industrial accident investigation.
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Sout hern Pacific Transportation Conpany was one of the first
enpl oyers to institute a program which nade drug testing mandatory
followi ng an accident. Following the policy s adoption, the nunber
of accidents have been dramatically reduced. For the two years prior
to the institution of the program Southern Pacific had 15,082
accidents of the job. For the first two years in which the program
was in effect, industrial accidents dropped by 69%to only 4,865. In
addition, personal injuries suffered as a result of such accidents
also dropped 24% As such, mllions of dollars in workers
conpensation clains were saved as result of the inplenentation of the
pl an.

Anot her advantage of drug testing is its tool as a neans of
controlling drug abuse. In the Navy, it has been docunented that
followng the institution of a random urinalysis program positive
drug results dropped from 48% in 1980 to only 21% in 1982. When
Sout hern Pacific Transportation Conpany instituted its drug testing
program 23% of those tested were positive for drugs. Two years | ater,
only 6.5% of those enployees tested by Southern Pacific had a
positive result. The drug testing on the job as a deterrent to drug
use is a very effective tool

To acconplish their goal of having a drug free workplace many
enpl oyers are turning to mandatory drug and al cohol testing as a
condition for hiring and keeping a job. The use of nmandatory drug and
al cohol testing by enployers is not always permtted under the |aw.

Both state and federal |aws define the circunstances when an enpl oyer
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can test enpl oyees.

When it becones to drug testing, the issues are different
dependi ng whether the enployer is a public enployer or private
enpl oyer. The 1988 Drug Free Workplace Act, while not expressly
mandating drug testing, requires enployers to adopt anti-drug
progranms. Drug testing in governnent enploynent is far nore likely
to be permtted because of the inherent need of the governnent not
to have inpaired workers, especially in the safety area. To further
drug testing in federal enploynent, President Reagan i ssued Executive
Order 12564 giving discretion to federal agencies to conduct testing.
Under the order, any testing nust be conducted by the federal agency
itself and upon an initial positive result there nmust be confirmation
by a nore reliable test. If the drug retest also gives a positive
result, then the enployee nmust be offered the choice of counseling
and rehabilitation prior to termnation. Di scharge can only occur if
counseling is rejected or, if accepted, the enployee later tests
positive in two subsequent tests. Quidelines were issued in 1988 by
the Departnment of Health and Human Services to govern the testing
procedures for federal enployees.

Drug and alcohol testing has been wdely instituted in the
federal governnent. The Departnent of Defense began testing all of
its federal civilian enployees in 1987. The Departnent of
Transportation (DOT), following a series of railroad accidents in
whi ch al cohol or drugs were factors, not utilizes random drug

testing. The DOT has instituted a random testing program for the
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30,000 federal air traffic controllers, fire fighters and railroad
safety inspectors along with its own 26,000 enpl oyees. The Federal
Avi ation Admnistration also requires all airline flight crews to
submt to bl ood al cohol tests when requested by |ocal |aw enforcenent
officers. The United states Justice Departnent even began testing in
1987 of enployees in sensitive positions. The Attorney Ceneral's
Ofice issued a statenment that, "It is doubly inportant for the
agency with primary responsibility to ensure that its enpl oyees are
drug free.™

Cenerally, drug testing of public enployees is easier to
acconplish that for enployees in the private sector. The Seventh
Crcuit court of Appeals in Johnson vs. Martin (1991) 943 F.2d 15
hel d that probationary police officers had no protected interest in
their jobs. As such, they suffered no injury when the results of the
failed drug test were only placed in the file. In Sellig vs. Koehler
(April 19, 1990) No. 39577, the New York Suprene Court upheld the
random drug testing of probationary correctional enployees. The court
found that the nenbership in a police or paramlitary organization
| essens the privacy expectations of the person. As such, a random
test for such nmenbers does not violate any right of privacy.

| n International Brotherhood of Teamsters vs. Dept. of Trans.
(1991) 932 F.2d 1292, the Ninth Crcuit of Appeals upheld the drug
testing of truck drivers. Al though not governnent workers, the court

found that because truckers were in a heavily regulated industry,
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they have a reduced expectation of privacy since it is expected for
themto regularly submt to physical exam nations.

Most enpl oyers are private enployers. As such, enployee drug
testing by an enployer nust be in accordance with applicable state
| aws. The objection nobst often raised against drug and al cohol
testing is that it violates the enployee's right of privacy. An
i ndividual's right of privacy derives under the common |aw right of
privacy and, in sone states, by a state's constitutional right of
privacy. Under the common | aw, individuals were presuned to have a
right of privacy unrelated to the Constitution, Restatement 2d of
Torts section 652(B). The common | aw right of privacy exists only so
long as the intrusion in question would violate the sensibilities of
a reasonabl e person, Rugg vs. McCarty (1970) 173 Colo. 170, 476 P.2d
753. Under the purview of the comon l|law right of privacy, if
circunstances present a legitimte reason for the test, the privacy
i nvasi on properly would be upheld. On the other hand, randomtesting
wi thout any legitimate basis or purpose being served woul d probably
not be upheld. Today, the common |law right of privacy, which an
i ndi vidual, possesses can be lost in a collective bargaining
agreenent. Schlacter-Jones vs. Gen. Tel. (1991) 936 F.2d 435, Clark
vs. Newport News Shipbuilding (1991) 937 F.2d 934.

Violation of an enployee’s right of privacy could expose an
enployer to liability wunder two different causes of action dependi ng

on the circunstances of the case. An enployer, who publicly discloses
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the results of a failed drug or al cohol test, could be sued for the
public disclosure of private facts. Under this tort, truth is not a
def ense. Likew se, if the enployer disclosed the information to the
public in such a manner as to place the enployee in a false |ight,
even though the results are correct, the enployer nmay be sued for
that tort as well. In Bratt vs. IBM (1986) 785 F.2d 352 an enpl oyer
was found liable for the inproper disclosure of nedical information.
In Love vs. Southern Bell Tel. (1972) 263 So.2d 460, an enpl oyer was
found liable for invasion of privacy for asking highly offensive
guestions while conducting a polygraph while testing for drug use.
I n Borse vs. Pierce Goods Shop, Inc. (1992) 963 F.2d 611, the Third
Circuit Court of Appeals held that the common |aw right of privacy
coul d al so support a claimfor wongful term nation
Not all states hold that mandatory drug testing is a violation
of the common law right of privacy. In Groves vs. Goodyear Tire
(1991) 70 Chio App.3d 656, an Onio court held that:
"The courts appear to be supportive of enployers' attenpts to
create a safe working environnment by hol ding that drug testing
does not constitute an invasion of the enployees' common | aw
right of privacy."
In Chio, enployers do have the right to mandate drug testing of
enpl oyees at |least to the extent necessary to maintain a safe work
envi ronment .
In Mares vs. Conagra Poultry Co. (1991), 773 F.Supp.248, a
Col orado federal court found that there was no violation of the

common | aw right of privacy where an enpl oyee was required to furnish
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information regarding nedications being taken as a condition of
enpl oynent. In making this decision, the court relied upon recent
U.S. Suprene Court decisions and held that the disclosure of such
medi cal information was not a significant invasion of the right of
privacy.

In Capua vs. City of Plainfield (1986) 643 F. Supp 1507, a New
Jersey city conducted a surprise urine test of all of its 244 police
and firefighters follow ng an anonynous tip that sonme of them were
abusing drugs. As a result of the test, twenty enployees tested
positively and either were forced to resign or were fired. Sixteen
of the officers filed a federal suit. The court found on behal f of
the plaintiffs that the mass test violated their constitutiona
ri ghts agai nst unreasonabl e searches and seizures. The court held,

"The threat posed by w despread use is real. The need to conbat

it manifest. But it is inportant not to permt fear and panic

to overcome our fundamental principles and protections.” The
court held that individual testing could occur under the,

"individualized reasonabl e suspicion"” standard. The whol esal e

mass testing wthout reasonable suspicions of particular

i ndi vidual s, however, was unreasonable. "Drug testing is a form

of surveillance, albeit a technol ogical one. Nonetheless, it

reports on a person's off-duty activities just as surely as
soneone had been present and watching. It is George Owell's

"Big Brother' Society conme to life."

In Koch vs. Harrah"s Club (D. Nev. Sept 12. 1990) No. 23740
the court upheld the testing of hair sanples as a requirenent for
pre-enploynent. The court held that the enployer's interests in

having a drug-free workplace was a legitimate one and that the

testing was a reasonable attenpt to achieve it.
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A New Jersey federal court in Jevic vs. Coca Cola (D.N. J. June
6, 1990) Gv. Act. No.89-4431 that requiring an applicant to consent
to a drug test as a condition to enploynent did not violate the
person's right of privacy. The court held that, "the efforts of the
private sector to conbat drug use through policies which reasonably
bal ance the interest of the enployer and country with the legitimte
concerns of the prospective enployee.” The court in this case adopted
the bal ancing test of the enployer's interest to the intrusiveness
of the test enployer and found that the effects on the plaintiff's
privacy rights were m ni mal.

I n New York, a court upheld the right of enployers to conduct
testing but required the test to be accurate. The court permtted a
lawsuit froma plaintiff claimng the test was inaccurate, Doe vs.
Roe, (1990) 539 N. Y.S. 876.

In Kelley vs. Schlumberger (1988) 849 F.2d 41, the First CGrcuit
Court of Appeals upheld a $125,000 verdict for infliction of
enotional distress and invasion of privacy to the plaintiff who had
been fired as a result of a positive urine test show ng off-duty
marij uana use.

I n McDonald vs. Hunter (1987) 809 F.2d 1302, the Eight Crcuit
Court of Appeals ruled unconstitutional the routine searches of
prison guards and their vehicles by the lowa Departnent of
Corrections. Under the holding of this case, drug testing of prison

guards is only permtted where reasonable suspicion exists for a
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guard abusi ng drugs.

In addition to the conmmon | aw right of privacy, sone states have
adopted provisions in their state constitutions to provide a
Constitutional right of privacy. Eleven states, Al aska, Arizona,
California, Florida, Hawaii, Illinois, Louisiana, Mssachusetts,
Mont ana, South Carolina and Washington, have adopted i ndividual
rights of privacy for their citizens.

In White vs. Davis (1975) 13 Cal.3d 757 and Rulon-Miller vs IBM
(1984) 162 Cal . App.3d 241, California courts have held that the state
constitutional right of privacy prevents private individual invasion
of privacy. In Luck vs. So. Pac. Trans. Co. (1990) 218 Cal. App. 3d an
enpl oyee was able to sue an enployer for a dism ssal based upon a
refusal to submt to a drug test and coll ected $485, 042 i n damages.
In Hill vs. NCAA (1994) No. S01818180, the california Supreme Court
held that the right to privacy applied to the NCAA which mandated
drug testing of athletes. The California Suprenme Court, however,
bal anced the right of privacy with the "NCAA' s legitimte regul atory
obj ectives in conducting testing for proscribed drugs.” In doing so,
the court concluded that the testing was justified.

I n State vs. Helfrich (1979) 600 P.2d 816, a Montana court al so
ruled that the state constitutional privacy rights prevented
intrusion into the privacy of individuals by private organi zations
or individuals.

Wi |l e Al aska recogni zes a state constitutional right of privacy,
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that right is limted when the public interests in protecting health
and safety conflicts with it. Luedtke vs. Nabors Alaska Drilling
(1989) 768 P.2d 1123.

Florida has held that the state constitutional right of privacy,
as regards enployee drug and al cohol testing, is preenpted by the
Labor Managenent Rel ations Act, Horne vs. Southern Bell Telephone &
Telegraph (1992) 793 F. Supp. 315.

In Kelly vs. Mercoid Corp. (1991) 776 F.Supp. 1246, an Illinois
District Court held that privacy actions may be preenpted by the
Labor Managenent Relations Act. Were a collective bargaining
agreenent exists, the court will determne if the agreenent gives the
enpl oyer the right to insist on mandatory drug testing. |If the right
exists, then it wll be enforced.

I n Louisiana, Holthus vs. Louisiana State Racing Commission
(1991) 580 So.2d 469, permtted drug testing for the purposes of
granting licenses. The court balanced the state right of privacy
agai nst the public interest in a drug free horse racing industry.

I n Massachusetts, Folmsbee vs. Tech. Tool Grinding & Supply Inc.
(1994) No. Bk-6397, the discharge of a woman who refused to submt
to a strip search and urine test was upheld. The Court held that it
was necessary for the strip search to conclude that no vials of urine
were hidden to defeat the test. The test was held to be proper and

not violation the woman's right of privacy. |In Gauthier vs. Police

Comm®"r (1990) 557 N. E.2d 1374 and O"Connor vs. Police Comm™r (1990)
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557 N E. 2d 1146, the Massachusetts Suprene Judicial Court upheld the
drug testing of police as not infringing upon their right of privacy.
The court held that,

"the public interest in discovering and deterring drug use by
police officers outweighs the intrusiveness of the search.”

In addition to blood and al cohol tests for discovering drug or
al cohol abuse, sone states also permt the use of polygraphs,
commonly referred to as lie detectors. The use of polygraphs in
enpl oyee testing is the nost regul ated form of enployee testing. In
1988, Congress enacted the Federal Enpl oyee Pol ygraph Protection Act
that covers all fornms of testing an enpl oyee's honesty. Many states
have al so enacted their own |aws regardi ng enpl oyee honesty tests.
Rhode Island and specifically banned the use of pol ygraphs in making
enpl oynent decisions. Seven other states, California, Delaware,
| daho, Maryl and, M nnesota, Washington and Wsconsin, limt its use
in enploynment decisions. New Jersey |law specifically permts a
pol ygraph wuse to detect specific drug-related activities of
enpl oyees. The use of drug tests as a source of drug testing has its
[imtations. In nmany states, polygraph tests cannot be admtted into
evi dence at courts. Even when polygraph tests are permtted, the
enpl oyer nmay be subject to a lawsuit for the infliction of enotional
distress or the invasion of privacy if the questions asked are beyond
the scope or purpose of the test. In O’Brien vs. Papa Gino"s (1986)
780 F.2d 1067, the First Crcuit Court of Appeals upheld a jury

verdict for invasion of privacy against an enployer who had asked
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hi ghly of fensive questions as part of the polygraph exam A positive
pol ygraph test, however, can create reasonable suspicion of drug
abuse so that a blood or urine test could be ordered.

When considering the use of drug testing in enploynent, a review
of state law regarding an individual's right of privacy should be
conducted prior to the actual testing. The trend today is for courts
to permt enployers to nmandate drug or alcohol testing when the
testing is related to safety or is otherwwse job related. In states,
whi ch have a constitutional right of privacy there is a bal ancing
between the right of the individual and the reason for the test. In
the | egal profession, drug tests have sel dom been used except where
an attorney is a prosecutor in drug cases. In the bal ancing of drug
tests for attorneys, the right of privacy woul d usually outweigh any
safety issue raised by the enployer. However, in governnment
enpl oynent of attorneys, drug tests are usually upheld. In Wilner
vs. Thornburgh (1991) 928 F.2d 1185, the testing of attorney
applicants for the Antitrust Division of the U S. Departnent of

Justice was upheld as serving a legitimate governnental purpose.



278

CHAPTER FIFTEEN
SUBSTANCE ABUSE IN THE LEGAL PROFESSION

INTRODUCTION

The legal profession is not imune from the effects of
al coholism or drug abuse. In fact, given the stress generated in
litigation it is hardly surprising to find that there is a large
subst ance abuse problem in the legal profession. In 1986, it was

estimated in Cocaine Blues, 72 A.B.A J. 25 that between forty percent

and sixty percent of all disciplinary cases involved alcohol or
chem cal dependency in sone form In addition to alcoholismon the
part of attorneys, there is also the problemof alcoholismwth their
enpl oyees. Lost of productivity is a min characteristic of
al coholism Yet, because of many Federal enploynents Acts, the firing
of an al coholic enployee is difficult. The Federal Rehabilitation Act
and the Anerican with Disabilities Act each recogni ze al coholism and
drug addiction as disabilities. Under state and federal |aws, both
al cohol i sm and drug addiction are protected disabilities. As such,
an attorney, who is an alcoholic or drug addict, can only be fired
if, after the enployer attenpts to nmake a reasonabl e accommodati on
for the enployee’'s condition. Only one it is determned that the
al coholic or drug-addicted attorney still cannot do the job properly.
Foll owi ng the attenpted accommobdati on, can the attorney be fired. In

the | egal profession, having an al coholic or drug inpaired attorney
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or staff nmenber on board is simlar to a ticking tinme bonb. Unless
the person gets treatnment the person wll get worse and wll
eventually commt acts that will expose the enployer to a nal practice
claim

Today, alcoholismis recognized, in enploynment |aw, as a di sease
rather than a character flaw in the individual, Enabling - How We
Help the Alcohol Drink, 73 111. B.J. 42. A cohol affects an
attorney's judgnent. A large portion of the disciplinary actions
br ought agai nst attorneys involve inproper actions done by attorneys
when i npaired by al cohol or drug use. One of the major instances of
discipline is inproper trust account managenent resulting from
al cohol inpairnment. Attorneys are in a position, through their
control of clients' trust accounts, to appropriate the funds as a
result of a loss in their judgnent. In disciplinary proceedings, it
makes little difference if the attorney were done under the influence
of al cohol as opposed to the influence of drugs. The punishnment is
usually the sane. In the past, the defense to a disciplinary action,
had been to argue that professional discipline was not appropriate
for m sdeneanor conduct not related to the practice of |aw Today,
that is no longer the case due in large part to the society’s grow ng
i ntol erance of drunk driving.. Another exanple of alcoholic playing
a factor in attorney discipline is the New York case of In Re the
Matter of Wheelan, 1991) 571 N.Y.S2d 774 in which the attorney was

di sciplined for having two counts of drinking while intoxicated and
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three degree assault. Despite the fact that none of these cases
directly related to the attorney's ability or conpetence to practice
| aw or invol ved inproper or negligent representation of a client, the
attorney was, nonethel ess disciplined by the state bar.

Drug addiction by attorneys and other |egal professionals is
just as much a concern as al cohol addiction. A drug-addicted attorney
cannot sinply practice |aw conpetently in all situations. There are
several signs for drug addiction getting out of hand for an attorney.

Eventual ly as the drug addiction increases, an attorney wll:

1. begin mssing court appearances,

2. fail to take necessary depositions or the depositions, when
t aken, are not taken conpetently,

3. fail to give conpetent |egal advice to clients' and

4. fail to tinmely and conpetently prosecute or handl e | egal
matters for clients, and

5. invasion of the clients' trust accounts, Enabling - How We

Help the Alcoholic Drink, supra.

As this conduct begins to becone the normal operation for the
inpaired attorney, the attorney's due of due care owed to the clients
di sappears. Eventually, and it is only a matter of tinme, the attorney
wll commt an act, which would not have been commtted if the
attorney’s judgnment not been inpaired. Such action ends up harm ng
a client, results in a mal practice claimand possibly disciplinary
bei ng taken agai nst the attorney.

As with alcohol related crinmes, crimes, by an attorney, in which
drugs are a factor will also result in professional discipline even
t hough the drug use was not related to the actual practice of |aw

In the case, In Re Scarnavack (1985) 108 Il11.2d 465, 485 N.E. 2d 1,
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an attorney was censured for the conviction of the federal offense
of possession of cocaine. The Court held that the censure was
appropri ate because drug possession was "conduct involving noral
turpitude." In a subsequent <case, the Illinois Suprene Court
consi dered the progress the attorney nmade in rehabilitating hinself
fromhis drug addiction as a mtigating factor in the disciplinary
action for a guilty plea in state court for possession of cocaine,
In Re Lunardi (1989) 127 II1.2d 413, 537 N.E.2d 767. In California,
an attorney’s license was suspended for five years for the possession
of LSD, In Re Nadrich, 44 Cal.3d 271, 243 Cal.Rptr. 218. In Col orado,
t he possession of a controlled substance was grounds for inposing a
t hree-year suspension on an attorney with drug treatnent being a
mtigating factor in the sentence, People vs. Geller, (1988) 753 P.2d
235. Kansas publicly censured and ordered an attorney to conplete 100
hours of pro bono service for a conviction of possessing cocaine.
Fl orida i nposed a 90-day suspension on an attorney along with two
years of probation and the requirenent to enter its Lawers

Assi stance Program for possession of cocaine, Florida Bar vs.
Weintraub (1988) 528 So.2d 367. These cases show that states bars now
view drug use in a very different light than in the past. Regardl ess
of whether the drug use was casual or addictive, state disciplinary
agencies wll severely punish the attorney.

Subst ance abuse in the legal profession has an effect on al

| egal professionals. Anything that dimnishes the |egal profession
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in the eyes of the public effects how, each and every attorney, is
also viewed. It is now recognized by every state bar and the ABA t hat
subst ance abuse anong attorneys should no |onger be thought of as
just an individual problem but rather as one affecting the entire
| egal profession. Toward that end, both the ABA and each state bar
have adopted disciplinary procedures for the abusing attorney. In
addition, disciplinary proceedings can be brought against other
attorneys who fail to report suspected attorneys who nmay be engagi ng
i n substance abuse. Discussed herein are the practical effects of
subst ance abuse on the | egal profession and the responsibilities of

all attorneys to conbat it.

1. DUTY TO REPORT SUSPICIONS OF SUBSTANCE ABUSE

The first problemfaced by a state bar in elimnating substance
abuse is the identification of the attorneys and judges who are
substance abusers. At this point, the state bars run into what has
been called "the conspiracy of silence" and "the greatest obstacle
to better regulation of the legal profession,” Lawyers and Judges
Handbook on Alcoholism, K WIf & B. Thomas. The probl em has al ways
been, and it is not limted nerely to the |egal profession, that
peopl e generally do not want to get involved in matters for which
they are not personally effected. This is especially true when the
conducted observed is not a crine and, especially so, when the
per cei ved conduct only gives rise to a suspicion of a problemwth

drugs or alcohol. The existence of the conspiracy of silence was
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di scussed in The Lawyer®s Duty to Report Professional Misconduct, 20
Ariz. Law Rev. 509 (1978) which stated:
"(On study of the conplaints received by a state disciplinary
agency found that 277 conplaints were recei ved over a two-year
period, 34 or less that 13% were filed by | awers...
A survey conducted in Boston reveal ed that over 60% of the
attorneys responding would not report a flagrant and serious
ethical violation...A Lay nenber of the state disciplinary
body reports that even nenbers of that agency often failed to
initiate an investigation of an attorney suspected of
m sconduct . "
It is only natural that fellow attorneys and friends would not want
toinjure a friend or fellow attorney by reporting a suspicion that
was not true. The nmere reporting of the suspicion would get into the
permanent record of the suspected attorneys. Should the suspected
attorney subsequently seek a judicial appointnent, the allegation
woul d conme up again and result, nerely because of the allegation, in
the attorney not receiving the appointnent. To say that this could
not happen would be unrealistic in the extrene.
Even though attorneys and judges may not wsh to report
suspected substance abuse by other attorneys and judges, they are

required to do so and nmay actually be disciplined for not making the

report. Disciplinary Rule 1-102 of the ABA Mddel Code of Professional

Responsibility, which is still followed by sonme states, prohibits
attorneys from engaging in "illegal conduct involving noral
turpitude,” (DR 1-102(A)(3) or engaging in "illegal conduct which is

prejudicial to the admnistration of justice", (DR 1-102(A) (5). Under
DR- 103(A), attorneys are required to report any unprivileged

know edge of a fellow attorney's or judge's violation of DR 1-102.
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Case law, under DR 1-102 has been held to include reporting an
attorney or judge’s substance abuse to the state disciplinary agency.
The duty to report suspected substance abusers is also covered in
Model Rule 8.3(a) of the ABA Mddel Rule of Professional Conduct that
requires an attorney to report fellow attorneys and judges to the
di sci plinary agency whenever there is raised, "a substantial question
as to the lawer's honesty, trustworthiness or fitness as a | awer
in other respects.”

The duty to report an attorney suspected of an ethical violation
and the seriousness for which the state bar views this duty was
hi ghlighted in the case, In re Himmel, (1988) 125 IIll.2d 531, 490
ME. 2d 1062. In Hmel, the case did not involve drugs or substance
abuse but rather know edge by the disciplined attorney of another
attorney's conversion of client trust funds. The disciplined attorney
did not report his know edge claimng attorney client privilege. The
I1linois Supreme Court rejected that defense and suspended the
attorney for one year.

The ABA Standing Conmittee on Ethics and Professiona
Responsi bility has stated that, "In those instances in which a | awer
is required to report the professional msconduct of another, the
|awer's failure to report would itself violate Rule 8.4(a)."
(M sconduct), Formal Qpinion 94-383 (1994). Wen the know edge of the
ethical violation arises in the course of representing a client, the
attorney may be precluded under Mddel Rule 1.6, fromrevealing the

information without first obtaining the client's consent, In re
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Ethics Advisory Panel Opinion, (1993) 627 A 2d 317.

The nost troubling aspect of the duty to report derives fromthe
situation in which it nost often arises. The attorney nost often
observes another attorney's inpairnent or other ethical violation
whil e being that inpaired attorney’s associate or partner. It has,
in the past, been alleged, that partners and associates have an
attorney-client relationship between thensel ves which precludes as
associate or partner fromreporting suspicions of msconduct that was
di scovered as a result of the relationship. This defense has been

rejected by several courts. In the case, In the Matter of Curran,

(1994) 5098 N W2d 429, the Wsconsin Suprene Court held that
requi rement of an attorney to report ethical violations extended to
the activities of partners and associates of the attorney's law firm
In a New York case, Wieder vs. Skala (1992) 609 N. E. 2d 105, the court
held that it is an inplied and essential el enment of every enpl oynment
contract between a law firm and the attorneys working for the firm
that the ethical standards, rules and obligations inposed by the
state's Canons of Professional Responsibility will be followed. This
i ncludes the obligation of attorneys working for the firmto report
any suspected ethical violations by other attorneys working for the
firm to the state disciplinary agency. The Connecticut Bar
Association®s Committee on Professional Ethics, i1n its Informal
Opinion 89-21 (1989), held that an attorney was subject for

discipline for not reporting his partner’s failure to file a | awsuit
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within the statute of Iimtations. The Commttee took the position
that the attorney had the duty to report his partner even though by
maki ng the report he "may have been reporting hinself."

Cenerally, the cases to date for which any attorney has been
sanctioned for not reporting ethical violations have not involved
subst ance abuse. However, given the extrenme inportance which is now
being paid to eradicating substance abuse, it is only a matter of
time until disciplinary action arising from a failure to report
anot her attorney's or judge s suspected substance abuse are fil ed.
By prosecuting such cases, state bars will be reinforcing their
position that substance abuse will not be tolerated in the |ega
prof ession. As such, attorneys are forced to report their suspicions
of other attorneys’ or judges’ inpairnment in order to protect
t hensel ves fromdiscipline. In short, a | awer or judge who does not
report reasonabl e suspicions of substance abuse to the state bar, is
treated much as an aider and abettor of a crime. As such, an attorney
who does not report suspicions of another attorney's inpairnment may
be subject to discipline.

An interesting issue is whether an attorney can be sued by third
parties for damages incurred by the attorney who was not reported.
For instance, if an attorney, who was not a partner of attorney, knew
the attorney was inpaired and handling an estate. By not reporting
the inpaired attorney as required by the disciplinary rules, wll
that attorney be liable for the | osses sustained by the estate as a

result of the other attorney's inpairment? O course, it would have
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to be proven that such damages could have been avoided had the
impaired attorney been tinely reported. In other words, does the duty
to report suspected attorneys of abuse give rise to an inplied duty
to the clients of that attorney? Is an attorney liable for negligence
to the clients of any inpaired attorney which the first attorney had
a duty to report and did not? It would seem that when an attorney
fails to report an inpaired attorney in violation of the ethical duty
to do so, the first attorney may, indeed, becone subject to the
damages incurred by the clients of that attorney that woul d have been
avoi ded had the report been nade. As with any |lawsuit, the proof of
damages would have to be made and division thereof nade between
damages occurring prior to the tinme that the report should have been
made and afterward. Even so, though, it appears that a conplaint for
negl i gence could be filed, by the clients of inpaired an attorney,
agai nst an attorney who knew of the inpairnment and failed to report
it. In such a suit, it is unclear as to whether a mal practice policy
woul d cover the attorney. An insurance conpany nmay take the position
that its coverage is limted to the practice of |law not the violation
of ethical duties. If so, a malpractice insurance conpany could
allege, in its defense, that extending coverage would make it
responsi ble for paying the damages caused by an attorney's drunk
driving because drunk driving also violates the ethical standards of
an attorney while not related to the actual performance of |egal work

for a client.

2. DISCIPLINARY ACTION FOR SUBSTANCE ABUSE



288

It has only been within the last tw decades that substance
abuse, in and of itself, has become grounds for disciplinary action.
I n the past, unless the substance abuse related to another ethical
violation, such as msappropriation of client trust funds, it was not
addressed by the state disciplinary agencies. Today, however, an
attorney may be disciplined for substance regardl ess of whether it
affects the attorney's |aw practice. The substance abuse, itself, has
becone the grounds for discipline. Mdst state bars take the position
that the discipline for substance is not for punishnment but, instead,
is for deterrence fromfuture use. The effect is, however, the sane
in each instance. The punishnment neted out to the inpaired attorney
depends on the state law in question. Sone states take into account
the attorney's willingness to undergo treatnment as a mtigating
factor. Oher states, given weight to treatnment as a mtigating
factor for certain violations.

Oegon is a state, for instance, which mtigates an attorney’s
puni shnment for substance abuse on both the facts of the case and the
willingness of the attorney to seek help. In the case, In Re
Germundson, 301 O. 656, 724 P.2d 795, the court held, in a case
i nvol ving ethical violation involving loans with a client and the
handling of a client's estate, that:

"Abuse of al cohol or other mnd-altering substances is a common

factor in professional msconduct as it is in crimnal and civil

cases. In disciplinary cases, we distinguish its role 1is
assessing culpability fromits significance in determ ning what

is required to protect the public against future m sconduct.
Cul pability wunder the disciplinary rules require different
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mental elenments which may range fromintent through know edge
and negligence to strict liability and it is possible that a
| awyer' s innocent dependency on sonme drug w thout his know edge
may 1ncapacitate him from the required degree of nental
judgnent. See In Re Holman 297 Or. 36, 682 P.2d. 243.
* k k%

The object of professional discipline is not punishnent but
deterrence and protection of the public against future
unpr of essi onal conduct. Having considered the evidence of the
accused' s professional msconduct and of his determned effort's
to avoid the future wuse of alcohol, we conclude that
disciplinary action simlar to that inposed in the case In Re
Paauwe, 298 Or. 215, 691 P.2d 97 (1984) is appropriate here."

In this case, the attorney was suspended for sixty-three days,
ordered to refrain fromthe use of alcohol and ordered to participate
in a substance abuse program in order to retain his license to
practice law. As seen in the above holding, O egon places a great
deal of weight upon the attorney's willingness to receive help as a
mtigating factor in determ ning punishnent.

In contrast to Oregon that holds that an attorney's willingness
to seek treatnment as a mtigating factor, New Jersey holds that the
m sappropriation of «client funds 1is grounds for disbarnent
irrespective of whether substance abuse is a factor and the attorney
iswlling to enter treatnent. In the case, In Re Hein, 104 N J. 297,
516 A.2d 1105 (1986), the New Jersey Suprene Court disbarred an
attorney for violating three disciplinary rules and m sappropriating
| ess than $1,500 of client's funds. The disciplinary violations were
negl ect of legal matters generally, DR 6-101(a), failure to carry
out a client's contract of enploynent, DR 7-101(A)(2), and

m spresentation of legal matters to clients, DR 1-102 (A)(4). M.
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Hein argued that this problens were the result of an alcohol
dependency problem which he was seeking treatnment. M. Hein also
argued that his alcohol inpairnment prevented him from formng the
necessary crimnal intent to m sappropriate the funds. The Illinois
Suprenme Court was unnoved by M. Hein's defense and did not consider
his al cohol treatnment programas a mtigating factor or even the fact
that less than $1,500 in client funds had been m sappropriated. The
Court held, that M. Hein did, "did not denonstrate ...the kind of
| oss of conpetency, conprehension or wll that can excuse
m sconduct."” The court after voting 7-0 for disbarnment stated in its
opinion that the, "primary concern nust remain protection of the
public interest and mai ntenance of the confidence of the public and
integrity of the Bar."

In a subsequently simlar case dealing with al cohol dependency

and m sappropriation of client funds, In Re Crowley 105 N.J. 89, 519

A 2d 361, the Illinois Suprene Court ignored a recommendation of the
Di sciplinary Review Board (DRB) and di sbarred the attorney:

"W respect the views of the DRB and the AAC and have oursel ves
struggled to resolve the dilema of recognizing al cohol as the
di sease that it is, while recognizing the devastating effect
that m sappropriation has had upon the public confidence in the
bar and the court whatever the cause of the m sappropriation.
In four recent cases, In Re Hein 104 N.J. 297, 516 A 2d 1105
(1986), In Re Romana 104 N.J. 306 (1986), In Re Canfield 104
N.J. 34, 516 A 2d 1114 (1986) and In Re Ryle 105 N.J. 10, 518
A . 2d 1103 (1987), we found it necessary to di sbar attorneys

of previously good record whose dependence on drugs and al cohol
had contributed to or caused the |loss of judgnent that led to
m sappropriation of clients funds. W do not find the
ci rcunstances of this case markedly different in degree or
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Kind."

New Jersey has adopted the ironclad rule that m sappropriation of
client funds is automatic di sbarnment regardl ess of any steps taken
in mtigation and regardl ess of the anmounts actually m sappropri at ed.
It seenms rather harsh for any attorney to |ose his |license because
of a dependency on alcohol or drug which only involved the
m sappropriation of less than $1,500. Nonetheless, in New Jersey,
there is no mtigation permtted, even when drug or al cohol addiction
was a factor, for the m sappropriation of funds regardl ess of the
anmount .

Most states have adopted a mtigating approach when dealing with
inpaired attorneys. The majority of states do not foll ow New Jersey's
lead to automatically disbar attorneys in situation involving
m sappropriation of client funds. Mnnesota was one of the first
states to adopt a mtigating factors approach in determ ning
discipline for inpaired attorneys, The Disability Defense: How It
Serves to Mitigate Charges of Professional Misconduct by Attorneys,
12 Wn Mtchell Law Review 119 (1985).

Many states have followed Mnnesota' s | ead and permt mtigating
factors to be presented in determning the discipline to be neted out
to an inpaired attorney.

An example of the use on mtigation in substance abuse

disciplinary actions is that of the District of Colunbia case, In Re

Kersey (1987) 520 A 2d 321. The Board of Professional Responsibility
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found therein that M. Kersey's "pattern of dishonesty and deceit

was so pervasive that disbarnent was the only appropriate sanction.™
The violations included four conplaints of conduct involving
di shonesty, five conplaints of failing to respond to the bar
inquires, an inproper withdrawal froma case w thout taking steps to
protect a client's interest, tw conplaints of neglect, a conplaint

involving the intentional failure to pursue the | awful objectives of

a client, one conplaint of intentionally prejudicing a client, three
conpl ai nts of comm ngl i ng f unds t wo of whi ch i nvol ved
m sappropriation of funds, four conplaints of failure to maintain
records and three conplaints to pay over client funds. M. Kersey
t hrough hinself on the nercy of the court and all eged that al coholism
had been a problem since high school. M. Kersey asked the court to
mtigate the disbarnent because he had entered into an alcohol

detoxification program The court considered M. Kersey's appeal for
m tigation. The court recognized that alcoholismis a mtigating
factor in disciplinary factors in many states. The Court went on to
approach a "but for" test in order for alcoholismto be considered
a mtigating factor. The court held that for mtigation the "but for"

standard "nmust be net in order to prove causation in disciplinary
actions." The court held that in order for mtigation to apply, the
attorney mnust convince the court that the only reason the m sconduct

occurred was that the attorney had been inpaired as a result of

al coholism In this case, the court stated, that it believed M.

Kersey and held that but for his alcoholismnone of the m sconduct
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woul d have occurred. In disciplining M. Kersey, the court placed
him on probation for five years with a sobriety nonitor and a
financial nonitor to assure conpliance with the record keeping rules
of the bar.

There is a world of difference between the treatnent of New
Jersey in Hein and the District of Colunmbia in Kersey. In Hein, the
attorney was disbarred for msappropriating | ess than $1,500 despite
entering into a treatnent program In Kersey, the attorney
m sappropriated funds in two cases, failed to pay clients in three
cases and comm ngl ed funds. The degree of culpability in Kersey was
significantly worse than in Hein by several degrees of magnitude.
However, in New Jersey, the attorney was disbarred whereas in the
District of Colunbia the attorney was only placed on probation and
ordered not to do it again. This points out that attorney discipline
is not uniform throughout the United States. Attorneys are
di sciplined in accordance with the laws of the state in which they
are licensed. In the case of an attorney licensed in multiple
jurisdictions the attorney will face discipline separately in each
state. If for exanple, M. Hein had been licensed in both New Jersey
and the District of Colunbia, he would have been disbarred in New
Jersey but woul d probably only have been placed on probation in the
District of Col unbia.

The key to the use of mtigation in disciplining attorneys for

substance abuse is the Ilikelihood of their rehabilitation and
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recovery. One of the first states to recognize rehabilitation and
recovery fromchem cal or al cohol dependency was South Dakota, In the
case In Re Walker, (1977) 254 N.W2d 452, the attorney was an
al coholic. M. Walker was disciplined for a failure to file tax
returns, driving while intoxicated and neglect of his |legal duties.
The Referee in the Walker stated the only reason he was not
recomrendi ng disbarment was the fact that M. Wlker was an
al coholic. Based upon the Referee's recomendations, the Court
i nposed a two-year suspension subject to the attorney not drinking
or violating any disciplinary rules. The court stated that its
di sciplinary prograns were not to punish attorneys but rather to
protect the public. The court was satisfied that M. Wil ker had
rehabilitated hinself and when coupled with his continued absti nence
from al cohol a short period of suspension rather than outright
di sbarnment woul d adequately service the public interest.

A simlar holding on rehabilitation and recovery was made in
IIlinois in the case In Re Driscoll, (1979) 85 Ill.2d 312, 423 N E. 2d
873. M. Driscoll had twce converted client funds for his own
personal use. The disciplinary agency had recomended M. Driscoll's
di sbarment. M. Driscoll appeal ed the agency's recommendation. At the
time the court heard the appeal, M. Driscoll had finally overcone
his al cohol addiction. M. Driscoll proven to the court that he has
abstained from alcohol for nore than two years and was both

physically and nentally fit to practice law. The Court recogni zed the
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progress M. Driscoll had made in overcom ng his al coholism instead
of disbarnment, the Court inposed a 6-nonth suspension and ordered M.
Driscoll to continue participation in an al cohol treatnent program
The court justified the reduced discipline because M. Driscoll no
| onger posed a danger to his client and that a greater punishnment was
not warranted given his rehabilitation. This case differs from Hein,
supra, where the New Jersey attorney was disbarred for a relatively
m nor conversion of client funds despite rehabilitation.

The California Suprene Court adopted the Walker holding inits
deci sion Tenner vs. State Bar (1980) 28 Cal.3d 202, 617 P.2d 486. The
Court stated that the prinme purpose of disciplinary actions were to
protect the public and not to punish attorneys for their substance
abuse. In this case, where the attorney had forged docunent and
m sappropriated client funds, the Court inposed probation rather than
di sbarnment on the conditions that the attorney repay the clients,
abstain from al cohol and enter an al cohol treatnent program

The Disciplinary Board of the Suprene Court of Pennsylvania in
the case, In Re Anonymous, (1979) No. 8 DDR 76, 12 Pa D.C. 3d 417,
permtted a recovered and rehabilitated attorney to return to
practice wthout being placed on probation. The rehabilitated
attorney was found not to pose a risk to the public so probation was
not necessary.

The mpjority of states wll take into account an attorney's

willingness to seek treatnment and to rehabilitate hinself in
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determ ning whether an attorney should be disbarred, suspended or
pl aced on probation as a result of conduct performed while under an
addiction to drugs or alcohol. There is no guarantee that just
because an attorney enters into a drug or al cohol treatnent program
that he or she wll not be disbarred. The wllingness to seek
treatnment is an inportant factor in determ ning the sanctions to be
meted out to the attorney but it is not the only factor. The primary
pur pose of discipline, as often stated by the courts, is to protect
the public. Therefore, the effects of the sanctions on the attorney
are often secondary to the nessage that the disciplinary board or

court is attenpting to send to the public.

3. EMPLOYEE ASSISTANCE PROGRAMS

The question often arises as to what obligations an enpl oyer,
in the | egal profession, owes an inpaired enpl oyee. That question has
been answered by a variety of state and federal enploynent |aws, the
nmost inportant of which is the Arericans Wth Disabilities Act, ADA
Under the ADA and simlar state acts, an enployer is not permtted
to discrimnate against an enpl oyee because of a disability. Both
al cohol and drug addictions are considered protected disabilities
under the ADA. The ADA requires that instead of firing an enpl oyee
because of drug addiction or alcoholism nmust make a reasonable
accommodation for the enployee's chem cal dependent. This usually
translates into the enployer being required to offer the enpl oyee a

drug rehabilitation programas an alternative to firing the enpl oyee.
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I f the enployee agrees to enter the program and passes random drug
or al cohol tests then the enployee cannot, under the ADA and many
state |l aws, be fired because of the past al cohol or drug use.

The significance to the | egal enployer is that, perhaps, in no
other field do people work so hard with their mnds. Any chem ca
agent that interferes wth the functioning of an attorney, paral egal,
or legal secretary will severely effect the quality of work of that
person. For this reason. law firns and | egal departnents do not want
chemcally dependent people working for them The risk of a
mal practice action increases significantly for attorneys who are
chem cal |y dependent. The potential of nmalpractice clainms against a
law firmincreases even nore when nenbers of the support staff are
al so chem cally dependent. Nonet hel ess, these law firnms, as with any
ot her enployer, are no |longer permtted to fire soneone just because
they are drug addicts or alcoholics without first attenpting to
accomodate their disability.

As a result, it has becone necessary for enployers to consider
the creation of an Enployee Assistance Program (EAP). The nost
effective EAP requires the lawfirmto have a witten policy setting
forth the intended treatnent and the firmis strong policy in having
bot h drug and al cohol dependency treated as a condition for continued
enpl oynent, A History of Job-Based Alcoholism Programs 1900- 1955, 11
J.Drug Issues 171 (1981). The success of the EAP often is dependent
on the degree of confidentiality maintained by the enployer. Failure

to maintain such confidentiality may expose the enployer to an
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i nvasion of privacy suit for the public disclosure of private facts.
Al most all states bars have al so devel oped their own Lawers

Assi stance Program (LAP) for the nenbers of the state bar. These
LAP' s are usually not open to the support staff of a lawfirmso the
firmmust therefore establish an EAP programof its own for the non-
attorney enployees. In many instance, the enployer sinply agrees to
pay for the attendance of the enployee in a drug or al cohol treatnment
program such as Al coholics Anonynous or Narcotics Anonynous. Many | aw
firm however, wish to run their own EAP in order to assure
conpl i ance and have control over the treatnent given the enpl oyee.
In running an EAP program the law firm should hire qualified
counselors and trained professional to conduct the treatnent. The
advant age of enployers in running their own ears is that they can
virtually guarantee confidentially. 1In the 1legal profession

confidence in the law firm or attorney is the basis upon which a
practice is built. If the pubic discover that an attorney or the keep
menmbers of an attorney's staff are attending drug or alcohol

treatment prograns that will |essen the confidence of the clients and
potential clients in the firm For this reason, many large law firns
have their own training and counseling progranms which are closed to
out side participants. As such, so no one, who is not involved with
the law firmw Il know who is attenpting the program This prevents
an outside participant in the treatnment program from casually
mentioning that a menber froma law firmis seeking drug or al cohol

treat nent.
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It is very inportant that law firnms adopt sone type of enpl oyee
assistance policy for their non-attorney enployees. As for their
attorney enpl oyees, nmany state bars now have LAP's for which their
attorneys can attend. If the enpl oyer does not want their inpaired
attorneys to attend a state bar LAP, the enployer may send the
attorney to outside an LAP or create a LAP of its own. LAPs and their
operations, as they relate to attorneys, are discussed in the next
I n deci ding whether to send an inpaired attorney to an outside LAP
or to conduct one of its own, a law firm nust evaluate the
requirenment to report an inpaired attorney to the state bar. In sone
states, the duty to report an inpaired attorney is mandatory
regardl ess of whether the attorneys is attending an in-house or
i ndependent LAP. In nost states, as long the attorney is attending
an LAP, there is no requirenent to report the inpaired attorney. The
reason for not reporting an inpaired attorney, who is receiving
treatnment, is that it may interfere with the treatnment. CGetting the
attorney treated, afterall, is the very reason behind requiring the
report to be made, ""The Lawyer®"s Duty to Report Another®s lawyer-"s
Unethical Violations iIn the Wake oh Himmel'™, 1989 University of

II'linois Law Revi ew, page 977
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CHAPTER SIXTEEN
TREATMENT FOR THE IMPAIRED ATTORNEY

INTRODUCTION

There is no easy cure for substance abuse. By its very nature
an addiction is difficult to overcone. If it were easy to beat a drug
or al cohol addiction, then the person was not really addicted. It has
been as a result of the recognition of this difficulty to overcone
an addiction that treatnent prograns have been created to assi st an
inpaired legal professional in overcomng an addiction. Studies
i ndicate that substance abuse is especially acute in the |egal
profession. Wile, for exanple, ten percent of the population is
t hought to suffer from alcoholism an Oegon State Bar study
estimated that 15 percent of its attorneys and a Washington State Bar
study estimated that 18 percent of its attorneys were suffering from
al cohol addiction. "Are Lawyers Distressed?... and How!', WAshi ngton
State Bar News, Feb. 1988, Substance Abuse Wrkshop, Annual Meeting
of the ABA, Aug. 1988.

The high nunber of inpaired attorneys has been affecting the
reputation of the legal profession. There is a strong relationship
bet ween the nunber of inpaired attorneys nati onw de and the nunber
of grievance conplaints and nmalpractice clainms filed against
attorneys. It is estimated that between forty percent and sixty
percent of all disciplinary actions nationw de involve attorneys with

either a drug or alcohol dependency problem 'Helping Alcoholic
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Lawyers,'™ ABA Journal, Nov. 1986. The state bars of Arizona,
California and Oregon have estimated that drug or al cohol addiction
anong their attorneys involved in disciplinary actions is even hi gher
than the national average at between fifty percent and seventy
percent, Substance Abuse Workshop, Annual neeting of the ABA, Aug.
1988.

Oregon has been in the forefront of studying and providing
treatnent assistance to inpaired attorneys. The Professional
Liability Fund of the Oregon Bar has conducted two studies on the
probl em of substance abuse. The first studied 100 disciplined
attorneys to determne the percentage of whom were chemcally
dependent at the time of the incident. The study discovered that
sixty-two percent of the attorneys were chem cally dependent at the
time. This figure was higher than the highest rate, 60% estinated
for the national average. In a follow up study, the Oegon Bar
conpared the mal practice claimrate against attorneys both prior to
entering treatnment and one year afterward. It was found that while
prior to entering treatnment, sixty percent of the attorneys had a
mal practice claimfiled against them After one year of treatnent,
t he nunber of attorneys, of these attorneys, who had new clains file
against them dropped to just two percent. The success of the
treatment in reducing malpractice clains had resulted in the

reduction of mal practice premuns in Oegon of ten percent, Substance

Abuse Workshop, Annual neeting of the ABA, Aug. 1988. The reduction
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in mal practice premumrates hel ped all O egonian attorneys and as
such it further added to the inpetus of getting all inpaired
attorneys into treatnment. The Oregon State Bar studies proved that
is a direct correlation between mal practice insurance rate and the
nunber of inpaired attorneys receiving treatnent. As such, there is
a financial incentive, in addition to their professional duty to do
so, for all uninpaired attorneys to report inpaired attorneys to the
state bar.

Texas, in 1988, surveyed its grievance commttees, for its
seventeen bar districts, on the nunber of inpaired appearing before
them The Texas bar found that substance abuse was a factor in 9.2%
of all inquiries, which are the initial allegations of w ongdoing
against an attorney. In Texas, if the inquiry involves circunstances
that woul d be a violation of the Code of Professional responsibility,
a Formal Conplaint is filed. It was found that 10.6% of all
conplaints against attorneys included substance abuse. |[If the
conpl aint against an attorney warrants discipline and a judgnent
cannot be negotiated with the attorney, then a petitionis filed with
the District Court. The Texas Bar found that 14.3% of al
di sciplinary petitions against attorneys involved substance abuse.
The Texas Bar survey found that al cohol was a factor in 41% of all
inquiries and that other drugs were factors in another 16% of the
inquiries. The Texas state bar also showed that only 18% of its
grievance conmttees referred their disciplined attorneys to

speci alized treatment prograns.
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The recognition of the fact that substance abuse in a problem
in the |l egal profession has been slow to devel op. The fact that Texas
only referred 18% of its inpaired attorneys to treatnent, as late
1988, denonstrates that rehabilitati on was not given a high priority.
That view has since changed. Today, substance abuse is viewed as
serious problens and is treated accordingly by both state bars and
courts. In 1988, 86% of all state bars have instituted treatnent
prograns for their attorneys. This was done not only for the reason
of hel ping those attorneys but also to reduce the high mal practice
prem uns paid by all of their nenbers.

1. TREATMENT PROGRAMS FOR ATTORNEYS

Every state bar has developed its own treatnent program for
i npai red attorneys. One of the nost comon treatnment programs is for
the state bar to approve or certify a nonprofit treatnent
organi zations for use by their inpaired attorneys, either in place
or, in addition, to any program of their own. In Colorado, for
exanpl e, Concerned Lawyers, Inc., CLI, is a nonprofit corporation for
use by drug or alcohol inpaired attorneys. The nenbers of CLI
volunteer to assist attorneys in overcomng their addiction by
provi di ng counseling, encouragenent and, when necessary, acting in
liaison wth grievance proceedings. The CLI attorneys wll also
assist in keeping the inpaired attorney's office functioning while
the person is receiving treatnent. CLI's attorneys assi st by keeping
files up to date, naking court appearances and getting conti nuances

as necessary. The CLI utilizes the "Twel ve Steps" approach devel oped
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by Anonymous (AA) and used in various fornms by Cocai ne Anonynous
(CA), and Narcotics Anonynous (NA). Each of these organi zations

demand conpl ete abstinence from al cohol and nood altering drugs and
are grounded on providing peer assistance. |In the above prograns, the
intent is to aid in the attorney's recovery not to punish or

criticize. As such, these organizations are not judgnental.
(a) TWELVE STEPS PROGRAMS

The npst effective treat prograns are based upon the twelve
steps system originally developed by Alcoholics Anonynous. The
programis devoted to sobriety through self-help and nutual support.
Founded in 1935, AA s stated purpose is:

"Al coholics Anonynous is a fellowship of nen and wonen who share

their experience, strength and hope with each other that they

may solve their conmmon problem and help recover from their
al cohol i sm

The only requirement for menbership is a desire to stop

drinking. There are no dues or fees for AA nenbership; we are

sel f-supporting through their own contributions. AA is not
allied with any sect, denom nation, politics, organization or
institution; does not wish to engage in any controversy, neither
endor ses nor opposes any causes. Qur primary purpose is to stay
sober and hel p others achieve sobriety."
It is the desire of the participant to stop drinking that is the core
of the AA's effectiveness. This desire to quit also serves as the
basis for the drug treatnment prograns founded upon the AA nodel
Because of the shared desire to quit, the AA groups, though |oosely
organi zed, are strongly cohesive and prove substantial support and
noral assistance on the nenbers to maintain their sobriety. The

comm tment of the menbers to help each other is evidenced by the fact
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t hat nenbers are given the phone nenbers of peer nenbers, also called
"sponsors,” to call, at any tinme, that they feel the need to speak
w th sonmeone to avoidi ng drinking.

Al cohol i cs Anonynous has adopted, Twelve Traditions, as a guide
for its operations. These twelve traditions are:

"1l. Qur common welfare should conme first: personal recovery
depends upon AA unity.

2. For our groups purpose there is but one ultimte authority
- a loving God as he may express H nself in our group
conscience. Qur leaders are but trusted servants; they do
not govern.

3. The only requirenent for AA nenbership is a desire to stop
dri nki ng.

4. Each group shoul d be aut ononbus except in nmatters
affecting other groups or AA as a whol e.

5. Each group has but one primary purpose - to carry its
message to the alcoholic who still suffers.

6. An AA group ought never endorse, finance, or lend the AA

nane to any related facility or outside enterprise, |est
probl enms of noney, property, and prestige divert us from
out primary purpose.

7. Every AA group ought to be fully self-supporting, declining
out si de contri butions.

8. Al cohol i cs Anonynous shoul d remai n forever nonprofessional,
but our service centers may enploy special workers.

9. AA, as such, ought never be organi zed; but we nmay create
service boards or commttees directly responsible to those
t hey serve

10. Al coholics Anonynous has no opinions on outside issues;
hence the AA name ought never to be drawn into public
controversy.

11. Qur public relations policy is based on attraction rather
t han pronotion; we need al ways nmai ntai n personal anonymty
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at the level of press, radio and fil ns.

12. Anonymty is the spiritual foundation of all our
Traditions, ever remnding us to place principles before
personal ties.”

The Twel ve Traditions stress that the purpose of AAis to place the
responsibility for a nmenber's success on the individual. Leaders in
AA exist only to serve the nenbers and that the groups thensel ves are
aut ononous. The groups are encouraged to be sel f-supporting while not
seeking outside contributions. AA is to maintain a policy of non
involvenent in outside issues not related to achieving and
mai ntai ni ng sobriety in both nenbers and society.

The purpose of AAis to stress the will, power and worth of the
individual. It is through a nenber's recognition of self-worth and
nmerit along with the concern of fell ow nenbers for everyone's desire
to achieve sobriety that creates a cohesive and caring group to
achi eve that sobriety.

Studi es conducted by Al coholics Anonynous shows that dual
dependency on both al cohol and drugs anong it nenbers have been

increasing. Table 1 shows that wonen have a hi gher percentage of dual

chem cal pendency than nen.
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TABLE ONE

ESTIMATED DRUG ADDICTION AMONG AA MEMBERS (1980)

THOSE 30 YEARS THOSE COM NG TO A. A SI NCE TOTAL

YEARS OR LESS SI NCE LAST SURVEY SAMPLE
WOVEN 63% 35% 34%
VEN 51% 24% 20%
ALL 55% 27% 24%

(1977)

WOVEN 55% 29% 28%
MVEN 36% 15% 14%
ALL 43% 19% 18%

Source: Federal Service Ofice, Al coholics Anonynous

The percentage of wonen nenbers have been grow ng steadily which
is a reflection of the increasing nunber of fermale alcoholics in
society. In 1968, the percentage of wonen nenbers was 22% which
increased to 31% in 1980. Between 1977 and 1980, 34% of all new
menbers to AA were wonen. The |argest increase in new nenbers has
been in the age group thirty years or |ess which grew, between 1977
and 1980, from 11.3% and 14.7% In addition to the increase in the
number of wonmen nenbers and nenbers below thirty years of age, the
per cent age of nenbers with dual drug and al cohol abuse al so i ncreased
from18%in 1977 to 24%in 1980.

Menbership in AA has been steadily increasing. Table 2 shows the

menbership gromh in AA from 1968 through 1980.
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TABLE TWO
ALCOHOLIC ANONYMOUS MEMBERSHIP

REPORTED MEMBERSHI P OF

U.S. and CANADI AN GROUPS SIZE OF SAMPLE
1968 170, 000 11, 355
1971 210, 000 7,194
1974 331, 000 13, 467
1977 404, 000 15, 163
1980 476, 000 24,950

Sour ce: General Service Office, Alcoholics Anonymous

It is estimated that only 5%to 10% of all al coholics are nenbers of
AA. Since 10% of the population is thought to be an alcoholic, this
means no nore than 1% of the general population is receiving
alcoholic treatnent in AA. This nmeans than 90% of the al coholics in
Anerica either are not receiving treatnent for their al coholismor,
in some instances, receiving it el sewhere.

Al coholics Anonynous cl ains an overall success rate of 75% AA
clainms a success rate of 50% from nenbers with no rel apse and anot her
25% from nmenbers who have a relapse and subsequently return for
further hel p. There have been studies that support an AA success rate
of between 50% and 60% AA has grown into a worl dw de organi zation
with s throughout the United States. In 1958, there were 6,000 groups
with worldw de nenbership of about 150,000. In 1980, worldw de
menber shi p exceeded one mllion nenbers.

Al coholic Anonynobus is a nonprofit corporation. AA has two

operating bodies, Wrld Services, Ins., and G apevine, Inc. Each of
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t he governing bodies has a separate board of trustees. On a |oca
| evel, the organization is intentional kept small and relatively
informal. The | eadership of |ocal groups is rotated. The purpose of
the |l eadership rotation in the local groups is to keep the nenbers
from devel oping a dependence on a particular |eader for their
sobriety but to reinforce the belief that sobriety comes fromthe
internal desire to be sober. Alcoholics Anonynous has two types of
nmeeting, open and closed. Al AA open neetings are open to the public
regardl ess of whether a person has been or intends to join AA
Attendance at closed AA neetings is restricted to alcoholics
regardl ess of whether they are AA nenbers or not. The cl osed neetings
are thenselves further divided into "step" neetings attributed to one
of AA's twel ve steps.

Al cohol i cs Anonynous is structured around a twel ve-step program
leading to sobriety. The Twelve Steps stresses personal
responsibility and a faith in a divine power as a basis for which a
person can work toward sobriety. The Twelve Steps of Al coholics
Anonynous are:

"1l. We admtted we were powerl ess over al cohol - that our
i ves had becone unmanageabl e.

2. Cane to believe that a power greater than ourselves could
restore us to sanity.

3. Made a decision to turn our will and our lives over to the
care of God as we understood him

4. Made a searching and fearless noral inventory of
our sel ves.

5. Admtted to God, to ourselves, and to another human bei ng
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t he exact nature of our wongs.

6. Were entirely ready to have God renove all these defects
of character.

7. Hunbly asked HHmto renove or shortcom ngs.

8. Made a list of all person we had harnmed, and becane wlling

to make anends to themall.

9. Made direct anends to such peopl e whenever possible, except
when to do so would injure them or others.

10. Continued to take personal inventory and when we were
pronptly admtted it.

11. Sought through prayer and nediation to inprove our
consci ous contact with God as we understood H m praying
only for knowl edge of H's will for us and the power to
carry that out.

12. Having had a spiritual awakening as a result of these
steps, we tried to carry this nessage to al coholics, and
to practice these principles in all our affairs.”

The Twelve Steps program is structured around the awakening and
strengthening of spiritual faith although the program is
nondenom national. In the beginning, the program stresses the
acknow edgnent of the nenber that the use of al cohol has gotten out
of hand. No treatnent can be effective as |long as the person denies
that there is a problem be it with alcohol or any other drug. Only
after the person recogni zes and believes that there is a real problem
wi th al cohol can real process toward achieving sobriety be nade. The
second and third steps regard the realization that there is a Suprene
Being with whose help sobriety can be obtained if the person has

faith and belief in the Suprene Being as He is understood. Once the

first three steps are acconplished, a nenber is in position to
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advance to the remaining steps. The steps, four through twelve, are
designed for the devel opnent of spiritual belief and the realization
of the harns inflicted upon others as a result of the al coholism The
creation of a new sel f-image based upon recogni zed self-worth and by
reinforced by the goal of hel ping others achieve sobriety is at the
center of the Twel ve Steps.

While there is a deep root in the spiritual belief of a Suprene
Being, AA is not a cult. Menbers are free to cone and go and, in
fact, few nenbers ever stay longer than ten years. AA is prem sed
upon the belief that alcoholism is the manifestation of the
al coholic's poor self-esteemor the sense of an inability to control
his or her life. AA as with nost treatnent prograns, stress the need
to abstain while attendi ng neetings. The AA slogan is, "Don't drink
and go to neetings." AA believes that the self-worth and persona
devel opnent fostered in the neetings wll replace a nenber's
dependency of alcoholic to conpensate to the |ack of self-worth or
control. It is certainly true that, while attendi ng neetings, nenbers
do not drink. It is by attending such neetings and not drinking over
an extended period of time that the nenbers conme to realize that they
do not need al cohol or other drugs in their lives and that, in fact,
their lives will be significantly better w thout them The twelve
Steps are designed to help a nenber recognize his or her own val ue
as an individual and the ability to contribute to society and to
their famlies without the use of al cohol or drugs.

From the very beginning, AA strives to get its nenbers to
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recogni ze that he is "powerless over al cohol". New nenbers are urged
to cone to one neeting per day for three nonths, ninety neetings in
ninety days. This is a crash program desi gned to keep the new nenber
as occupied as possible during the first few nonths of nenbership.
It is this period which is considered the nost inportant time frane
for AA nenbership, It is during this period that the nenber will nost
li kely make the decision to stick with the programor quit. People
turning to AA are usually desperate for sone type of help.

AA by its structured program is geared to keeping a person as far
away from the desire for alcohol as possible. Each new nenber is
given a "sponsor" an experienced nenber. The sponsor is there for the
new nenber to confine and when to tal k the new nenber through peri ods
of anxiety. Wien a nenber has slipped off the wagon and resuned
drinking, two AA nenbers wll visit that person and attenpt to
persuade the person to cease drinking and to resune sobriety.

Al cohol i cs Anonynous has becone a mainstay in the treatnent of
al coholism and drug addiction. As a result, many state bars refer
their attorneys to AA for al coholismtreatnent because its dedication
to building strong self-worth and character as a basis for sobriety.
Even in organizations which do not stress the AA's belief in a
Suprene Being as a source of inspiration, the AA' s tenets of
devel oping self-worth and character are still utilized as a basis

upon which their progranms are built.

b. THE ABA PROPOSAL OF TREATMENT
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The American Bar Association issued a prelimnary draft on
January 1, 1990, entitled "MODEL LAW FIRM/LEGAL DEPARTMENT PERSONNEL
IMPAIRMENT POLICY AND GUIDELINES. The report acconpanying the
prelimnary draft stated that:

"This effort is in keeping with the ABA's commitnent to
assisting lawers and their support personnel who have
i npai rment problenms through early intervention, counseling,
treatnment and rehabilitation by qualified outside agencies or
persons. It is hoped that the nodel policy statement wll not
only offer guidance to the | egal profession but also will be an
i npetus for other professionals and organizations to do the
same. In this way, the ABA hopes to make a neaningful
contribution not only to those affected but, by addressing drug
and al cohol abuse, to assuring a drug free Anmeri ca.

The policy statenent and gui delines have been devel oped to be
adapted to different settings, fromlarge to small law firnmns,
corporate and public | egal departnments, |egal services agencies
and bar association offices."

The stated purpose of the draft help set forth guidelines and
procedures for very legal office, be it public or private, large or
smal |, for the dealing with inpaired | egal professionals. The draft
stated as foll ows:

"The policy of (the entity) is to establish and maintain
effective nethods for providing assistance to its personnel
bot h professional and adm nistrative, who have inpairnments of
varying natures and securities. The conditions can range from
m nor problens that affect work performance to nmmjor
disabilities or inmpairnments, including drug and al cohol abuse
and dependency. The policy is to acconplish this objective
t hough early i ntervention, counsel i ng, t reat ment and
rehabilitation by qualified outside agencies and persons.”

The ABA recogni zed the need for such a policy and guidelines in the

acconpanyi ng report which stat ed:
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"I nmpai rment of professional and admnistrative personnel
directly and adversely affects the ability of a law firm or
| egal departnent to provide quality |legal services and can | ead
to exposure to unnecessary professional liability, to the
viol ati on of professional conduct standards, to | oss of public
esteem and even to crimnal |aw violations. Major contributors
to inpairnent are clinical depression, chem cal dependency and
drug or al cohol abuse. Al coholism and other chem cal dependency

t aken together have been estimated to be a factor in 40 to 60

percent of professional discipline cases.”

The ABA has |ong recognized the deleterious effects of substance
abuse and has supported virtually every major piece of substance
abuse legislation pertaining to identification and treatnent such as
the Alcoholism and Intoxication Treatnent Act (1972), the Drug
Dependence Treatnent and Rehabilitation Act (1974) and the Uniform
Al coholismand treatnent Act (1975).

The ABA draft and acconpanying report recogni ze that drug and
al cohol related offenses are treated by nost state bars as a basis
for professional discipline. However, nost state bars take into
consideration, as a mtigating factor, the wllingness of an

attorney to enter into drug or alcohol rehabilitation prograns. In

the disciplinary action, In re Lundardi (1989) 127 111.2d 413, 537

N. E. 2d 767, an attorney had pled guilty to the possession of cocai ne.
In disciplining the attorney, the court viewed in mtigation that
the fact that the attorney had a "remarkable" recovery and had
performed nore hours of comunity service than required under the

crimnal sentence. In the case, People vs. Geller (1988) 753 P.2d.
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235, a Colorado court held that entrance into a rehabilitative
programwas a mtigation factor in inposing a three-year suspension
for a crimnal conviction of possession of an unlawful substance. In
Florida vs. Weintraub (1988) 528 So.2d 367, an attorney was suspended
for ninety days wwth two years of probations for the possession of
cocaine provided the attorney conpleted the Florida Lawer's
Assi stance Program

The ABA reconmends that any drug or al cohol assistance program
set up by a law firm or |egal departnent should be structured to
pronote self-referral as its primary source of adm ssions although
adm ssions through referrals should also be accommobdated. The
exi stence of the assistance program should be w dely publicized
t hr oughout the sponsoring organi zation along with the procedures for
entry into it.

The cost for such assistance programis recommended by the ABA
to be, borne, at least, partially by the organization, i.e., the
enpl oyer. The ABA states that, "lInsurance coverage may be avail able
for some of the treatnent and rehabilitative services. Law firnms and
| egal departnents shoul d aggressively seek such insurance and shoul d
encourage insurers to provide coverage for a range of treatnent and
rehabilitative services." The ABA takes the position that the
enpl oyer owes a responsibility to their enpl oyees to nake avail abl e
treatnment for drug and al cohol addiction. This draft was witten
prior to the enactnment of the Anerican with Disabilities Act (ADA)

in 1992. Nonet hel ess, the ADA now i nposes the duty upon enpl oyers to
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make reasonabl e accommopdation to their enpl oyees' disabilities that
i nclude drug and al cohol addiction. Therefore, before enployees can
be fired froma law firmor |egal departnent because of their drug
or alcohol addiction, the enployer nust have nade a reasonable
attenpt to accomnmobdate them This wll wusually be held to nean
offering treatnment or rehabilitative services if the enployer can
afford it.
The draft report left open the issue of reporting an attorney's
participation to the state disciplinary agency. The draft stated:
"5.2 Wiile a primary ingredient for the successful
i npl enentation and operation of this policy statenent is
confidentially, when the unprivileged disclosure of violations
of crimnal law occur within the context of (the entity's)
i mpai red personnel policy, there may be an obligation to notify
| aw enforcenent authorities. In sone instances, noreover,
| awyers who receive such unprivileged disclosures may have an
overriding obligation under applicable professional conduct
standards to report to an appropriate professional disciplinary
agency. In nost instances, however, there will be neither a
crimnal law nor a professional conduct violation, and
confidentially may be mai ntained."
The ABA's conclusion that, in nobst instances, an attorney's
participation in an assistance programusually would not need to be
reported because no professional violation has occurred, is not
realistic. Mdel Rule 8.3(a) requires an attorney to report
suspi ci ons which raise, "a substantial question as to that |awer's
honesty, trustworthiness, or fitness as a | awyer in other respects.”
The very fact that an attorney participates in a |awer assistance
programrai ses the inference that the attorney has a substance abuse

probl em Few persons woul d ever enroll in such a program unless they
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actually had such a problem Wether or not such an attorney nust be
reported depends on the law of the state in question. Sone states
view that an attorney's participation in such an assistance group is
simlar to an attorney-client relationship. Therefore, in such
states, fellow attorneys participating in the group, are not required
to disclose the attendance, Delaware 8.3(c), Illinois Rule 4-101

Kansas Rule 8.3(c), Maine Rule 3.2(e)(3), New Hanpshire Rule 8.3(c),
Oregon DR 1-103 (E), South Dakota Rule 8.3(d), Washington Rule 12.11
and 12.17, West Virginia Rule 8.3(d), and Wsconsin Rule 8.3(c)(2).
While many states hold that participants in a |awer assistance
program do not have to report any of the participant's substance
abuse or may even be barred from doing so, attorneys outside the
program who becone aware of fellow attorneys participating in the
program froma non-privil eged source, may, nonethel ess, be required
to report those attorneys to the disciplinary board. As a practi cal
matter, as long as an attorney runs the risk of the state bar
di scovering the attendance in a voluntary substance abuse program

the attorney will be less likely to enter into the program State
bars shoul d consider adopting a rule that no attorneys are required
to report suspected substance abuse of an attorney while they know
the attorney is participating in a state bar approved treatnent
program Such a rule will insure confidentially as |long as the person
is participating in the program If the person fails to conplete the
program the program itself can them turn the attorney over to

di sci plinary agency.
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In addition to the above prelimnary draft for law firns and
| egal departnents, on June 13, 1990, the ABA s Conm ssion on Inpaired
Attorneys issued a report to the House of Delegates regarding
assi stance prograns operated by state and | ocal bar association. The
ABA recommended in this report that:

"The American Bar Association approve the guiding principles

set forth belowto assist state and | ocal bar association in

t he devel opnent and nai ntenance of effective progranms to

identify and assist |awers inpaired by al coholismand ot her

subst ance abuse.

1. A statew de | awyer assistance program shoul d be
establi shed and supported as a standing conmttee of the
bar .

2. The confidentially of those who seek help from a lawyer

assistance program nust be maintained through a rule of
court or a legislative act.

3. Menbers of the profession who serve in |awers assistance
prograns should be immune fromcivil liability,

4. Strong, but not exclusive, ties with the recovering
communi ty shoul d be nmaintai ned.

5. Strong working rel ati onshi ps shoul d be maintai ned between
state and | ocal progr anms and their sponsori ng

or gani zat i ons.

6. Moni toring prograns should be created to insure that all
attorneys conply with any term of probation and to assi st
themin their recovery and return to practice.

7. Di sciplinary agenci es should establish and maintain a
system for the referral of lawers with substance abuse
problens to the substance abuse program

8. An educational elenent should be developed to informthe
public, the judiciary, the bar, |law students and the
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di sci plinary agencies of the assistance that is avail able
for those in need.

9. A substance abuse | ecture should be part of the continuing
| egal education of each bar and the curricul umof each |aw
school

10. A periodic review of the program should be acconplished.”
The ABA created this Comm ssion in 1988 when the scope of inpaired
attorneys was finally begun to be recognized. The Conm ssion was
charged with the responsibility of investigating and naking
recommendations for the identification and treatnent of an
associ ation wide treatnent programfor inpaired attorneys and ot her
| egal professionals.

The nost inportant reconmendation of the Conm ssion is that
statew de | awer assistance prograns be devel oped. The purpose of
such a program should be directed toward fostering recovery rather
t han puni shnent for prior actions of the inpaired attorneys during
periods of their inpairment. The nobst inportant aspect of the
program as seem by the Conmm ssion, should be confidentially.
Confidentially, would run counter to the duty of attorneys to report
suspect ed substance abuse to disciplinary agencies. Neverthel ess, the
Comm ssi on concluded that confidentially was absol utely necessary for
the success of any such program Wthout such confidentially,
attorneys would be reluctant to voluntarily enter the state program
because they could be subject to immediate disciplinary action
W t hout such confidentially, inpaired attorneys seeking treatnent

woul d turn to an outside treatnment organization that nay not be able
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to function as well as a state bar organization. State bar
organi zati ons generally have attorney volunteers, much |ike Concerned
Lawyers, Inc., in Col orado, who woul d assist the attorney in keeping
the office open during the period of rehabilitation. O ganizations
| i ke Cocaine Anonymous, Narcotics Anonymous, Alcoholics Anonymous,
woul d not have those types of volunteers available to help the
i npaired attorney. A conparison of the effectiveness of
confidentially to achieving a desired result is that, in many states,
that a doctor nust report a pregnant nother when drugs are found in
her system Once reported, the nother is subject to prosecution for
child endangernent. The results of these laws is that some nothers,
who have used drugs, are refusing to get basic prenatal care out of
fear that their drug use wll be discovered. This conduct has
translated into a huge rise of mscarriages or child defects which
coul d have been prevented with basic prenatal care.

By infringing on the nother's expectation of privacy to help the
child of a drug using nother, the governnment has, in reality,
increased the risk of a different and nore devastating type of injury
to society. The Comm ssion recogni zed that the |lack of confidentially
could result in an inpaired attorney trying to keep an office open
al one while seeking treatnment or, worse, not seeking treatnent at
all. These additional pressures could result in otherw se prevented
acts of mal practice being commtted.

The Comm ssion recommended that attorneys assisting inpaired
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attorneys in a state program be made immune fromcivil liability.
This is an inportant recommendati on because the value of a state bar
program over that of a general treatnent programis the assistance
whi ch other attorneys to offer an attorney so as to keep the office
open. The assistance is offered to avoid commtting nal practice while
the attorney is undergoing treatnent. This reconmendati on recogni zes
that it is very difficult to find volunteer attorneys who woul d be
wlling to assist inpaired attorneys. This is especially true when
the volunteer attorney m ght be sued for nal practice as a result of
assisting the inpaired attorney. In practical terns, there are few
attorneys who would be willing to volunteer the tine necessary to
effectively assist an inpaired attorney if, by doing so, they becone
exposed to nmal practice liability to the clients' of that attorney.
The Comm ssion recogni zed that any state or |ocal bar program
shoul d be dedicated to providing a high standard of quality in its
assi stance. Toward that end, the program should develop a close
working relationship wth the sponsoring organi zati ons. An inportant
aspect of any attorney assistance program is to inform both the
public and its attorneys that the program exists. In 1988, for
i nstance, a survey of Texas attorneys disclosed that 73% of its
menbers did not know that the state bar had such a treatnent program
It makes no sense for a state bar, nonprofit organization or enpl oyer
to have an attorney assistance programif no one knows that it exists
or how to access it.

When attorneys are referred to the assistance program as a
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condition to keeping their license as a result of disciplinary
action, there is no longer a need for confidentiality between the
program and the disciplinary agency. In fact, as a condition to the
attorney's keeping of the bar |icense, the attorney nust conplete the
program It is therefore recognized that in such instances an
effective nmethod of nonitoring the attorney's progress is needed. In
addition, it is understood that the attorney's progress in overcom ng
t he substance abuse should be reported to the disciplinary agency so
that conpliance wth the disciplinary order can be ascertai ned.

The Conm ssion recomrended that periodic reviews be undertaken
on each bar supported assistance programto assure that it is being
conducted in conformty wth the recommendations set forth in the
Conmm ssion's report. Mst of the recomendations of the Comm ssion
have been adopted by state bars in their |awer assistance prograns.
The nost controversial aspect of the proposal is that confidentially.
Not all state bars have granted confidentially to their progranms. In
such state bars, an attorney's entrance into a program will be
reported to the disciplinary agency of the state bar. The
di sciplinary agency may then either investigate the attorney or just
keep track of the attorney's progress. The problem with this
situation is that the state bar can decide, at any tine, that the
attorney poses a risk to his or her clients and step in to
temporarily close the office. For this reason, as stated above, many
inmpaired attorneys, in those states where the confidentially is not

guaranteed, wll not seek assistance from the state bar. These
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attorneys will either choose to go it alone or seek assistance from
an outside agency. In either event, the state bar is w thout input
in the treatnent of the individual and has no control over the
quality of assistance for which the inpaired attorney is receiving
or the effectiveness of the programin which the inpaired attorney

is enroll ed.



