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| NTRODUCTI ON

This book was designed to fill the gap between a new
attorney's practical |egal know edge and the need for business and
financial acunen in the operation of a law office. Most | aw
schools are derelict in their practical instruction on how an
attorney should actually run an office, howto do it well and how
to nake noney at it. Law schools tend to devote thenselves to the
sterile aspects of the practice of law Little guidance or
instruction is devoted to how the law school graduate wll
ultimately go about establishing a |egal practice.

Prior to the 1990's, nost |aw schools did not consider it
necessary to teach |aw office managenent courses. This belief was
centered on an unfailing optimsm by the |egal profession that
attorneys would always be in high denmand and woul d al ways earn a
good living. Unfortunately, those responsible for shaping the
direction of the legal profession failed to envision the huge
growh in the nunber of attorneys from the 1870's forward. In
California, for instance, from 1974 through 1995, the nunber of
practicing attorneys nearly tripled to nore than 110,000 attor neys.
Whil e the nunber of attorneys nearly tripled during this period,
the population did not even double in California. The effect of
this explosion of attorneys in California is sinply a reflection of
the accepted rule of supply and demand. As the supply increases,

t he demand and cost for the item decreases.



It has becone nore inportant that ever for attorneys to adopt
practical business procedures to nmarket thenselves and manage their
practices to maximze their earning potential and their net incone.
The purpose of this course is to guide attorneys in that endeavor.
It is designed to assist attorneys in recognizing and avoi di ng the
pitfalls that practicing attorneys face early in their careers. I|f
an attorney does not have a grasp of the basic nanagenent
procedures necessary to operate an office efficiently when he
beconmes a sole practitioner, he begins a long and expensive
| ear ni ng process.

This course is designed to address the npbst conmon and
pressing concerns of the sole practitioner with a snall |aw office.
It begins with the procedures for establishnment of the office and
its managenent, such as the delegation of authority and the
assignnment of supervisory and adm nistration duties. Law office
systens and controls, such as tinekeeping, financial records,
billing and docket control are discussed. 1In addition, this course
covers the types of automated equi pnent a | aw office shoul d have.
Suggested forns used in practice, such as interview forns, docket

control forns, case summaries and the |li ke, are included for use.



CHAPTER 1
ESTABLISHMENT OF THE PRACTICE
1. INITIAL ORGANIZATION
A. INTRODUCTION

It has been observed that very seldom does a | aw office
have clients who cone off the street. Today alnost all potenti al
clients tel ephone for an appointnent, just |like they would with any
ot her professional. In fact, the nore affluent, established and the
better reputation the law firmhas, the less likely they will have
potential clients enter without an appointnent. Mst peopl e cal
for an appointnent. Mre often than not, these people wll consult
t he phone book, or they will see sonme advertising and will call the
attorney. Advertising for the new law office is discussed in the
chapter "Marketing of the Practice."”

One of the first decisions that an attorney entering private
practice must make is what form the practice wll take. If the
attorney prefers to practice alone, he should deci de whet her or not
he will forma professional corporation or be a sole practitioner.
If he plans to forma |aw practice with one or nore attorneys, they
nmust decide together if they will forma partnership, corporation,
or perhaps a professional Ilimted liability conpany. These
considerations are discussed in the chapter "The Form of Practice."
The basi c consideration behind choosing a formof practice is the

[imtation of personal liability for any actions by other attorneys
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or enpl oyees of the practice.
B. BOOKKEEPI NG

Anewlaw firmor a small firmwth one or tw enpl oyees
must establish good bookkeepi ng and accounti ng procedures for the
office at the beginning of the practice. The "Trust Account”
chapter covers establishnent of the office's client trust account.
In addition, accounts nust be opened for personal use, payroll,
operation and the |iKke.

The new sole practitioner or the small firmof tw or nore
attorneys mght initially want to consider a conputerized
bookkeepi ng and payroll service. The firm probably wll find it
| ess expensive to use these services. The firm can thus avoid
i nvesting in conputer equi pnent and prograns and doing the work in
house. As the firmgrows, it may decide to do its own bookkeepi ng,
but until that tine it may be a good idea to have it done outside.
In the small practice, valuable attorney tinme should be used to
generate business and make noney rather than spending time on
bookkeeping tasks. It mght be |less expensive initially for the
sole practitioner to do such work, but once he gets busy wth
clients, it is nore cost effective for himto review a bookkeeper's
mont hly product than to keep the books and records up to date
personally. A small |aw office should be able to contract such
tasks through a conputerized bookkeeping service for a relatively
smal | anount.

Anot her advantage these conputerized bookkeeping services
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provide is handling payroll matters. Their conputer progranms can
prepare the checks for the attorney's signature, conpute the
necessary state and federal w thhol dings and prepare all state and
federal enployee wthholding tax forns at a great saving of tinme
for the small |aw office. The charge for such work is usually quite
reasonable and is a legitimte tax deducti bl e expense.
C.  MANAGEMENT
There is no set way for nmanaging an office. Watever

really works for the law office to get the job done quickly and not
expose anyone to nmalpractice should be considered. Different
t heories concerning |law office managenent are discussed in great
detail in Section IV.

In a sole proprietorship the nmanagenent will be conducted by
the attorney. In law offices wth nore than one attorney, the
managenent is usually by a managing committee. Thi s managi ng

commttee usually determnes the practice's various adm nistration

duties. This commttee also mght appoint an admnistrative
manager or a l|law office manager who wll be responsible for
personnel, accounting, file clerks, copying facilities, libraries,
billing managenent and the nonl egal staff.

Frequently there are departnent heads in the larger firns for
different types of lawthat the firmpractices. There m ght be an
estate departnent, a corporate departnent, a personal injury
departnent, each with a manager, assistant manager and so forth

handling the staff and the | egal assistants. This is the general
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makeup of larger firnms. For the smaller firns, one attorney tends
to be the managing partner and all firmnenbers neet on a regul ar
basis, perhaps daily since they work in the sane office, to discuss
general business. The managing partner wll oversee the office
manager who is responsible for the legal secretaries, witing
checks and paying the bills.

Al law firm checks should be signed by the sole practitioner,
or in the case of a nulti-attorney law firm by the nmanaging
attorney or partner. As an aside, the law firm shoul d never have
its checks prepared by a nonattorney.

The treatnment of client trust accounts is detailed in the
"Trust Account" chapter. Al checks should be signed by only one
attorney, and all bank statenents should be received unopened by
the managing partner. In addition, a nonthly review of all
accounts and | edgers should be done by the managi ng attorney or
partner for the firmand not by a lay person. In this way, each
check can be seen by the managi ng person as he signs it. These are
common basic steps, and if they are taken, the chances of an
enbezz| enent decrease.

D. OFFI CE MANAGER
Oten, as the law firmincreases in size, the day-to-day
housekeepi ng chores of adm nistration, such as paying regular bills
and delegation of authority and duties to different secretaries,
shoul d be done by the office nmanager. That gives the attorney

freedomto do what he is trained to do: practice law. Once the |aw
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office has nore than three secretaries or paralegals, it is going
to require soneone with authority for the day-to-day business
affairs other than the practice of law. This person is usually
desi gnated the office manager

Whenever a |aw office plans to have nore than one enpl oyee,
an office policy manual should be prepared. The inplenentation of
the procedures in the manual, except for the firing of enployees,
should be the initial purview of the office manager. The policy
manual should state how the office is to be run, the job
descriptions of each person and what each person is expected to do.
Specifically, it should include a witten policy for the hours of
enpl oynent, designation of normal office hours, [|unch breaks and
cof fee breaks, managenent of the telephone and reception area
determ nation of work schedule for Saturdays, calculation of
overtinme, vacation tinme, and holidays. Additionally, every |aw
of fice should have witten policies concerning fringe benefits
such as I|ife and health insurance, payday, advances and nopst
i nportantly, some form of enployee evaluation. Criteria for job
eval uations should be explained. Also the firms policy on sick
| eave, wearing attire (how the enpl oyees should look in the office)
and designation of snoking area should be included.

A law firm as wth any other enployer, should adopt
procedures for addressing enployee conplaints and grievances.
I ncluded in this section should be a policy covering term nation

and whether or not it can be for cause or w thout cause.



E. SECRETARY

Many sole practitioners and small |aw offices do not have the
need for a full-time secretary. Wth conputer automation of the
office, there are sone types of |aw practices that do not require
secretaries. In these practices, nost of the drafting is done by
the attorney directly on the conputer, and there is little for a
secretary to type. The secretary in this type of office becones a
receptionist and file clerk. Wen a secretary is needed, the
attorney can call an enploynent service to have soneone help on a
t enporary basis. Many attorneys are sole practitioners in this
situation. They save a great deal of noney by not having a full-
time secretary.

A full-time secretary generally does not help the small |aw
office a great deal unless the lawfirmis in the litigation area.
Much of the need to have a secretary is generated by litigation.
When a small law firmis in the litigation area, it is usually
necessary to have a secretary because there is so nmuch paperwork to
do, such as conplaints to draft, notions, interrogatories and the
like to be prepared, copied, served and filed. The tinme required
for these processes is enough for a litigation law office to need
a full-time secretary to handle the tinme-consum ng nonlaw acts
Many small law firns which are not primarily engaged in litigation
can manage wthout a full-tinme secretary or with a tenporary
secretary as needed.

Many attorneys, especially beginning sole practitioners, wll
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not have the need or enough work to keep a full-tine secretary
busy. In nost cities of noderate size, there are enploynent
agencies who will help alawfirmget a |l egal secretary on a part-
time basis. In addition, many |legal secretaries love to work
part-time for extra salary. By using a legal secretary from a
tenporary service, the attorney does not have a full-tinme enpl oyee.
Therefore, the law office does not have to worry about w thhol di ng,
fringe benefits, getting an enployee |ID nunber and rmany other
things that enployers are required to do. A law office should not
hire an enployee (a secretary or anyone else) unless there is no
ot her way to get the needed work done cheaper. |[If the person is
not going to help your office, there is no point in having that
person as an enployee. |If the firmdoes not need a secretary, the
of fice should not have one.

F. FI LI NG SYSTEMS

Every law firm nust adopt and inplement a filing systemto
keep track of the cases handled by the firm The actual procedure
for setting up a filing systemis discussed in the "Oient and Case
Managenent " chapter.

Most | aw offices have a filing system where each client is
given a nunber, and each case handled for that client is identified
by the client's nunber and an identifying letter relating to that
particul ar case. There are sone law firnms that have their filing
system segregated according to what type of lawis being practiced

by the attorneys. For instance, such firnms could have all their
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probate files in one area of the file roomand their bankruptcy,
corporate, etc. each in a different area.

Probate cases can generate huge anounts of paperwork. The
average probate fills an entire carton and files can be a foot
thick with all that has to be done in terns of the accounting,
property being sold, inventory and appraisals. Probate files can
take up a large percentage of storage area, so nmany firns tend to
segregate them Segregation of the files requires a good filing
systemto be able to split client files up anong various filing
cabinets, to make sure that the files are always docunented and
that the individual cases can be found as they are needed.

The conplexity of such an arrangenent nmeans that nore can go
wong than in the basic filing system Nevertheless, the
convenience in being able to find a case quickly may override this
concern. In point of fact, this is how nost courts handle their
pl eading. Many courts color code their pleadings, famly |aw,
crimnal, civil, injunctive, etc. Each file is then given a nunber
and filed in the area of the file roomallotted to that type of
case. One particular plaintiff may have several cases in the court
file roomscattered anong the segregated files.

G  SOLE PRACTI CE

An attorney entering into sole practice will need an office.
There are three options for the sole practitioner regarding an
office in addition to sinply renting an office. The alternative

options are opening a hone office, office sharing and an executive
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suite. Each of these options has its own advantages and to sone
extent di sadvantages as wel |.

The honme office is |east used by attorneys in noderate and
|arge cities, but is often used in small communities. A hone does
not appear as professional as an office in an office building. The
advantage of a hone office is that it is | ess expensive to operate.
In fact, except for the business telephone, it is virtually free.
In small comunities there is little prejudice against hone offices
because in such communities there are few business offices
available for rental. In small towns, many professionals wll have
their offices in their homes. Another advantage of a hone office
is that the attorney can work on a case at any time w thout having
to leave hone. He is able to deal nore efficiently wwth the case
| oad because no tine is lost in commuting to and fromthe office.

The executive suite is a relatively new concept since the
1970's. This is a situation where a devel oper builds an office
buil ding and provides the reception service to the tenants. In
addition, the building has one or nore general conference roons
available to be reserved by the tenants. The devel oper al so may
provi de, upon request, copy, fax and secretarial service. The
advantage of this arrangenent is that the tenant does not have to
pay for services until they are used. In addition, the attorney can
have access to conference roons w thout the necessity of paying
rent for the space when it is not being used. Another advantage of

an executive suite is that there are usually other attorneys in the
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building. This arrangenent also increases the potential for the
attorney to receive pour-over (referral) work from the other
attorneys in the building sinply because of their close proximty.
The rent for an executive suite is nore expensive than for an
of fice el sewhere, but the other services available or included in
the suite may nake the arrangenent cheaper than the stand-al one | aw
of fice.

Anot her nmethod of securing an office is office sharing with
anot her attorney. This arrangenent is not a partnership. Usually
one attorney has rented the office space and is subletting it to
one or nore other attorneys. There are several advantages in office
sharing. The rent for office sharing is often less than the
attorney would pay if renting a simlar office directly. Ofice
sharing often permts the new attorney access to the other
attorney's law library. In addition, the attorneys may share the
cost of a secretary which neither one alone could afford. The nbst
i nportant advantage of an office sharing relationship is that the
new attorney has soneone who is legally trained with whom to
di scuss cases. One of the main drawbacks to sole practice is that
the attorney is on his own and the risk of mssing issues or
adopting erroneous strategies increases if the attorney is unable
to discuss such matters with other attorneys.

1. MANAGEMENT OPERATI ON
A.  THEORY OF OPERATI ON

It is often stated that there are two conpeting theories for
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the effecti ve managenent of a law office. In fact, there is no one
correct manner in which to operate an office. Wile all offices
share many simlarities, such as the type of |law practiced and the
nunmber of enployees and the types of enployees, each office is
nonet hel ess uni que. The human factor often makes adherence to a
predet erm ned managenent schene inefficient. An effective |aw
office will adopt the managenent nost closely associated with the
managenent style and phil osophy of its owner or partners and then
adapt to the individual human nature of the office. The point for
any manager to renenber is that there is no one ultimately correct
form of managenent. The organi zati on shoul d adopt and devel op the
form of nmanagement that works best under the particular
ci rcunst ances of the organization. The first nmanagenent theory is
operation by system The second theory is operation by managenent.
The theories are not nutually exclusive and tend to overlap a great
deal, but they are two different theories.
Qperation by system involves managenent by established

pr ocedures. Everything is supposed to be done "by the book" (a
procedures nmanual ). Whenever an issue arises, its solution wll be
found in the book, and the proscribed response inplenented. Wen
anot her question arises, it is resolved in the sanme way. The
effective operation systemw || have procedures for virtually every
type of reasonabl e expectancy.

Wth operation by managenent, the nanager at every level wll

have previously formatted answers and responses for nost problens
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as they arise that relate to the manager's delegated field of
authority. The quintessential exanple of operation by managenent is
the United States mlitary. Nearly all conduct by mlitary
personnel is governed by well- defined rules and regul ations. The
average mlitary officer is given very little actual discretion to
act independently from the group. Nearly all mlitary operation
sans managenent is directed through the inter-connected operations
systens governing every particular action of its personnel.

The operati on-by-nmanagenent theory stresses the independence
and problemsolving abilities of the individuals in whom managenent
authority is vested. Under this theory, it is the managers, through
the exercise of their individual judgnent based upon their training
and expertise, who handle the problens as they arise and conduct
t he deci sion nmaking for the organi zation. The nmanager is del egated
specific authority to manage and adm ni ster certain organi zati onal
affairs. Wthin the scope of this del egated authority, the manager
may make deci sions w thout the need of obtaining permssion from
superiors. The organi zation will be bound by the decisions nmade by
t he manager that were within the scope of the del egated authority
or which the organization may subsequently ratify wunder the
ordinary rules of agency. An exanple of such managenent is the
schedul i ng supervi sor of a business who sets the delivery schedul e
for goods to be both shipped and received. Wiile there are general
gui delines on how to conduct such operations, the supervisor is

vested with great discretion to change operations to address new
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ci rcunstances as they arise and therefore work nore efficiently.

Most | aw offices, depending on their size and conplexity of
operation, will use both systens to sone extent. As the office
grows, it wll beconme nore and nore systematic in how it is
operated sinply because there are nore people involved with the
operations that nust be adm ni stered.

In the small office of the sole practitioner, the operational
procedure is nore of managenent than procedure. The reason is that
the attorney-owner or managing partner is nore famliar with all of
the aspects of the office and what is occurring throughout the
of fice. It is easy for the person to handle problens as they
arise. |If the small law office has a secretary, it is easy for the
manager to direct how any particular matter should be handl ed and
later to refer to that particul ar previous procedure.

B. JOB DESCRI PTI ONS

Regar dl ess of which managenent theory a |aw office uses, there
shoul d be a well-defined job description for every person enpl oyed
or who is a part of the organization. Both agency |law and the
theory of respondeat superior make it very inportant that every
person associated with an organi zati on understand what his duties
are and the limt of his authority to act for the law office
There must be di scussion about what the particular duties of each
person are going to be, and there should be a clear chain of
command set forth to govern the office's managenent. The manager,

assi stant manager and person who runs the office nust be clearly
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identified to all. Wile the above sounds rather sinplistic, such
communi cation i s necessary so everyone knows their responsibilities
and to whom they should direct any questions.

One manageri al practice often overl ooked is devel opnent of an
of fice manual which specifically states the job description for
each person. An office procedures manual will prevent duplication
of work and assure that soneone is assigned to do each task that
arises. One of the worst things that can happen for a law office is
for a statute of limtations to be mssed and a case | ost because
soneone failed to handle the matter because they assuned it was
sonmeone el se's responsibility.

As the nunber of enployees and the nunber of attorneys
i ncreases, the office nust be managed nore on a systens basis
sinply because there is so much activity. This is especially true
ina full-service lawfirm As the nunber and types of cases that
a firm handles grows, so does the need to inplenment actual
managenent and operational practices. It is no |onger feasible,
practical or possible for the attorney in charge to |ook at
everything on a case-by-case basis. Cases should be segregated
according to type of problem and procedures for handling them nust
be readily, instantaneously avail abl e.

In addition, as the staff of an office increases it becones
nore inportant and practical to have specialization anong the
staff. It mght be efficient to have an office manager to handl e

the adm nistration aspect, a receptionist to answer the phone and
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greet clients, a legal secretary to handle sone types of |[egal
affairs, and secretaries assigned to attorneys based upon their
particul ar expertise. The attorney or a managing partner wll
supervi se the person doi ng bookkeepi ng.

Once the law firmreaches a certain size, which will depend on
many variables, such as type of organization and type of | egal
work, it wll have a staff of |awers, |egal assistants and
admnistrators. The admnistrative staff will usually consist of
an of fi ce manager who supervi ses the bookkeeper, the file clerks,
copy managenent and the law office library. Alarge law firm wth
10, 20, 30, perhaps as many as 200 attorneys, will reach a point
where it adopts a nore sophisticated form of managenent sinply
because it has actually becone a group of mni-law offices.

In larger law firnms, there will be attorneys who specialize in
particular areas of the law. The | egal work of sone attorneys may
be totally different fromthat practiced by attorneys in another
area. Probate |law practice, for instance, is extrenely different
from corporate law, which is different from bankruptcy |aw
Adm nistrative law could be different from everything else,
al though there may be sone overl apping. The specialization of the
attorneys in a firmwll often result in the specification of the
staffs that are assigned to the individual attorneys. This requires
the adoption of greater and nore effective support staff
pr ocedur es.

C. Bl LLI NG MANAGEMENT
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In every |law office, systens and controls nust be adopted and

devel oped to keep track of records, client files, client billing,
etc. If an attorney is retained on an hourly basis rather than a
flat rate or contingency rate, he will need to keep track of his

billable hours. Many law firns, especially |larger ones, require a
m ni mum nunber of billable hours per vyear by every attorney
(associate) who works for them An attorney in this type firm
nmust conpl ete those billable hours, even if it nmeans working 60 or
70 hours a week. Every attorney nust keep a good record of the
time spent on each case, both for billing purposes and for good
case managenent. Fromthis information he is able to determne if
too nmuch or too little time is being spent on a case. Wth
experience, an attorney will be able to estimate with relative
accuracy the anount of tinme required to prepare to represent a
client in a particular matter.

The easiest way to keep track of the tinme spent on a case is
to have a notebook and record the tinme as it is accrued. In keeping
track of work on a case, the attorney should put down the tine
spent and al so a notation of what was done, the case nunber, the
client, and whether or not people were net. At the end of the
nmonth, the attorney can conpile his billing report fromthe notes
in his book. For the conputer literate, there are many conputer-
assi sted devices on the market specifically geared to attorneys.
There are appointnment | ogs which permt the attorney to type in the

time spent, what was done, and other notes. At the end of the
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month a conputer disc with the informati on can be delivered to the
secretary for processing.

Anot her way to account for time spent is to record on a
cassette recorder the case information as the work is being done
and deliver it for conpilation. Regradl ess of the nethod enpl oyed,
the attorney nust keep track of billable work, because w thout
these records the attorney will be unable to charge accurately and
col l ect for such work.

[11. MALPRACTI CE AND MALPRACTI CE | NSURANCE
A. | NTRODUCTI ON

The specter of mal practice should haunt every attorney. In the
back of every attorney's mnd should be the thought that he could
be sued and probably woul d be sued for mal practice in the event of
a m stake made by him or anyone working for him In the |ast few
years, solely because of the huge increase in conpetition anong
attorneys, there has developed a new area of Ilaw |ega
mal practi ce.

There has always been nualpractice liability inposed on
attorneys for their actions. What is new, however, is that there
are now attorneys who specialize only in suing other attorneys for
al l eged mal practice. In nearly every |egal publication, there are
advertisenents by attorneys whose practice is suing other
attorneys. As a result of this specialization, the nunber of
mal practice lawsuits filed against attorneys has increased at

progressively higher rates each year since 1990.
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One of the reasons for the large increases in attorney
mal practice suits is that many attorneys carry nmalpractice
insurance. As with any other insurer, a malpractice insurer is nore
likely to settle a marginal case than risk a higher judgnent at
trial. The insurer is nore wlling to settle the case and
thereafter either raise the insurance premium of the attorney or
cancel the insurance altogether.

An attorney who has no mal practice insurance will suffer a
doubl e whammy in a nmal practice suit. Wthout an insurance policy,
the attorney will have to either hire another attorney to defend
the action or he nust defend the action hinself. In either event,
defense of the action wll cost the attorney dearly, wn or |ose.
If the attorney hires a defense attorney, he will have to pay the
def ense attorney. If he conducts his own defense, he | oses incone
by working on his own case for free instead of earning a |iving.

If the attorney wins a nmal practice case, he does not have to
pay a judgnent. Unless, however, he can prove that the suit was a
mal i ci ous prosecution or an abuse of process, he cannot sue the
losing plaintiff and former client for the damages, |oss of
reputation and business as a result of the suit.

If the attorney's fee agreenent with the client has a cl ause
awarding attorney fees to the prevailing party in the event of a
lawsuit, and if the attorney wns, he wll recover his attorney
fees if a defense attorney had been retai ned.

Many courts will not award attorney fees to an attorney who
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defends hinself in a malpractice action. The attorney nust
actually hire a defense attorney to get attorney fees. O course,
if the retained attorney | oses the mal practice case, the attorney
must pay the client's attorney fees as well as the judgnent. In
nost states, if any noney is awarded, even as part of a settlenent,
to a plaintiff in a malpractice action, that person is the
prevailing party and is entitled to attorney fees unless the
settl ement agreenent states otherwi se. Bearing all of the above in
mnd, it is inportant that attorneys design their practice and
t heir case managenent procedures to mnimze the potential for
mal practice cl ai ns.

B. DEFENSI VE PRACTI CES

The nobst common cause of mal practice arises from m ssing
filing dates or mssing inportant information that prejudices the
client's case. The biggest concern of an attorney regarding
mal practice is that he will mss sonmething that cannot be cured.
Attention to detail will greatly reduce this fear, but it will not
alleviate it altogether. The potential always exists.

One way to limt the potential of malpractice is in the
choice of area in which the attorney practices. There are sone
areas of |aw, such as bankruptcy or probate work, where it is
difficult to coomt nalpractice. The sinple reason for the reduced
potential of malpractice in these areas is that nothing is final in
such areas until the court says so. The court supervises virtually

everything being done in the case. The court's reviews of the
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attorney's actions nmake it nore likely that mstakes wll be
di scovered and cured before they can injure the client, and in sone
i nstances an attorney can reopen a matter (such as an estate in
bankruptcy) and correct m stakes. In |ike manner, an attorney in
probate will usually have the court's supervision on every ngjor
step. If the court grants perm ssion for an attorney to do an act
after notice to all of the heirs of the proposed action, unless the
notice deceived the heirs, their failure to object to the action
wll normally relieve the attorney of any malpractice claim In
both probate and bankruptcy, it is difficult for an attorney to
commt mal practice negligently.

In litigation, however, it is a whole different ballgane. An
attorney can msstate positions, |ose evidence, fail to "foll ow up"
on particular clues as another attorney m ght have done, and ot her
things that will give rise to nalpractice liability. 1t is obvious
there are many things that can happen in a litigation matter that
can result in a mal practice conplaint. To reduce the potential for
a mal practice claim the attorney nust adopt good nmanagenent and
filing procedures so he can keep track of what is expected to be
done in a case. An attorney nust always be able to prove that the
case was handled correctly. Case and client nmanagenent are
di scussed in their own chapter. They are nentioned here to
reinforce the fact that such proper techniques wll |essen the
potential of mal practice.

Docunentation of all verbal and witten communication with a
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client is an inportant tool in avoiding a malpractice claim Once
a client loses a case, it is human nature to blame the attorney.
Cccasionally, the client takes the frustration of |osing the case
to the next step and sues the attorney. In many nmal practice cases,
the client clains that the attorney msled the client in sone
f ashi on. The client al l eges that had there been no
m srepresentation, the client would not have | ost the case or would
have done sonething differently. The attorney in such a case is
required to prove a negative act, that he did not tell the client
what the client clains to have been told. The only way for an
attorney to protect hinself from such a situation is to docunent
all client communications. For oral and tel ephone communi cati ons,
the attorneys should imediately thereafter send confirmng letters
of the conversation's content sinply to prove what was di scussed
and agreed.

It is quite popular today to sue attorneys for mal practice
w t hout good reason or just cause. If the attorney has not
protected hinself by keeping conplete records, he can be sued for
mal practi ce when he didn't conmt it. There is no doubt that many
attorneys have settled nal practice clains because they could not
prove they did not give the advice the client clains.

One of the best defensive practices to mal practice actions is
sinplicity itself. It is wise for the attorney to screen a person
carefully before agreeing to represent himas a client. There are

sone who will imediately sue an attorney if they lose their
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action. An attorney nust attenpt to recognize this type of
i ndi vidual and avoid him Sinply taking as a client everyone who
enters an office exposes the attorney to such individuals.

C. MALPRACTI CE | NSURANCE

For conpl ete peace of m nd and protection an attorney should
consider purchasing malpractice insurance. As a result of the
pl ethora of malpractice suits occurring in the last few years,
mal practice insurance prem unms have skyrocketed. In sonme states,
mal practice insurance is offered by insurance conpani es fornmed by
attorneys. In California, for instance, attorneys have forned the
"Lawers Mutual |nsurance Conpany"” to furnish nal practice insurance
to attorneys. Many state bars al so have established rel ati onshi ps
Wi th insurance carriers to provide insurance to their menbers.

There are different types of mal practice policies. The first
type is the "occurrence" policy. This type will cover the attorney
for any clains arising fromactions during the period of tine the
policy was in effect even if the attorney is not insured by the
conpany at the tinme the claimis nmade. This type of policy is not
al ways avail abl e.

Many i nsurance conpanies now require that the attorney not
only be a client at the tine of the incident but also at the tine
of the claim Under this situation the attorney is required to be
aclient for life. The insurance conpany does not want to insure
a client for the potential liability of one big risk and not

recei ve proceeds for the other years when the risks are | ow
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There is also "tail" insurance. This is a particular coverage
that persists after policy term nation. Many insurance conpanies
end tail coverage only by retirenent. Sonme conpanies will offer
tail coverage even though a client is noving to another carrier.

One type of policy not readily available is the "blanket"
policy that covers the attorney for clainms nade while the policy
isin effect; the attorney is not required to have been an insuree
at the tinme the incident arose. The attorney is only required to be
an insuree when the claimis filed. This type of policy was popul ar
with new attorneys who did not have assets. A mal practice by an
attorney early in his practice would collect little because the
attorney had little to lose. As the practice grew and the attorney
acquired assets, a blanket policy would thereafter protect the
attorney for mal practice perfornmed in the early years. O course,
there was a trade-off in premuns. The insurance conpany would
charge the attorney nore for the blanket policy because it was
insuring for past work as well as work being conducted during the
termof the policy.

Professional liability insurance is a legitimte business
expense, and the premuns for the insurance are tax deductible. The
anount an attorney pays for premuns is based upon the type of |aw
the attorney practices. An attorney with a bankruptcy practice
will pay less in premuns than an attorney in real estate
litigation. Insurance conpanies base their prem uns and coverage on

the types of |aw an attorney practices. Sone insurance conpanies
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offer attorneys the option of choosing coverage only for clains
arising in certain areas of law. In this situation, for exanple,
the attorney can elect to be covered for any real estate
mal practice claimbut not any social security mal practice clai ns.
When shopping for mal practice insurance, the old adage of
"buyer beware" applies. Insurance policies by their very nature
must be read closely with all riders so that one fully understands
what is in them Because of an attorney's know edge of the |aw and
| egal training, an attorney would be less |likely to wn an action
based on m sunderstanding the policy than a lay person. The

attorney must understand the exact coverage of the policy.
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CHAPTER 2
THE FORM OF PRACTICE
1. INTRODUCTION

Qobvi ously, one of the best ways to nake nobney is to earn it.
There are two |legal ways for a person to earn noney: working for
ot hers and working for hinmself. As an enployee, a person has the
stability of know ng that a fixed paycheck will be forthcomng each
week. The drawback is that the enployee does not share in the
profits of the business and does not have the tinme to formhis own
busi ness.

An attorney in sole practice shapes his own destiny. No noney
is earned unless he earns it. Wien no client cones into the office
for advice or services, the attorney does not earn any noney.
However, a sole practitioner has the opportunity to nake nore noney
overal |l throughout a year than a sal aried associ ate doi ng the sane
wor k. In addition, a sole practitioner can, because he owns the
| egal practice, set the hours, goals and objectives of the
practice. An attorney who decides to go into business for hinself
or wwth others is to be congratul at ed.

An attorney entering private practice nust decide how his
| egal practice will be organized. An attorney may, in sone states,
incorporate or forma limted liability conpany or nmay operate as
a sole proprietor. An attorney practicing law with one or nore
ot her attorneys nust decide whether the relationship will be in the

form of a partnership, corporation or limted liability conpany.



26
The scope of this chapter is to help attorneys understand the
advantages and liabilities of each form of operation. Such
information can yield an intelligent decision concerning the form
of business of the |egal practice.

The normal rules of agency apply in the practice of law. The
torts commtted by enployees in the course of their enploynent are

inmputed to the enployer. This is the | egal concept of "respondeat

superior.” Alaw firmis governed by this principle |like any other
or gani zati on. Busi nesses incorporate or organize thenselves as
limted liability conpanies in order to limt the personal

l[iability of the business owner, whether sharehol ders or nmenbers.

Most states permt their professionals, such as attorneys, to
incorporate or practice their profession through a limted
liability conpany. If a law firm has enployees, the law firm
should either carry a |large anount of insurance or be incorporated
or organized as a |limted liability conpany. This allows each of
the attorneys owning the law firmto protect hinself as nuch as
possi bl e agai nst any judgnents obtained as a result of enpl oyees'
or other attorneys' actions. The incorporation or formation of a
limted liability conmpany to practice law acts as a one-tine
i nsurance policy.

The nost recent developnment in business law is the creation
of the limted liability conpany. The first limted liability
conpany was created in the 1970's. For many years |limted

liability conpanies were not popular because the tax l|law during
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that period subjected them to nore taxation that either a
corporation or a limted partnership. 1In 1977, Wom ng created the
first limted liability conpany for an oil conpany, and the conpany
was granted a private tax ruling stating it would be treated as a
part ner shi p. In 1980 the Treasury Departnent issued proposed
regul ations stating that a limted liability conpany woul d be taxed
as a corporation because its nmenbers did not have a partners'
liability for the conpany's debts. It was not until 1988 that the
I nternal Revenue Service finally issued Revenue Ruling 88-76, 19882
CB 360, stating that a limted liability conmpany could be taxed as
a partnership. This revenue ruling calnmed the concerns which
people had regarding formng limted liability conpanies. As a
result, there has been a dramatic boom in the nunber of states
which permt |imted liability conpanies to be created under their
laws. As of April 1997,all states and the District of Colunbia
permt limted liability conpanies to be fornmed. However, just as
sone states do not permt attorneys to form professional
corporations, not all of the states permt attorneys to form
professional Iimted liability conpanies. An attorney wishing to
forma professional Iimted liability conpany nust verify that such
prof essional |egal practices are permtted under the attorney's
state | aw

1. A PROFESSI ONAL CORPORATI ON

A. | NTRODUCTI ON

Today, the nobst comon way for two or nore attorneys to



28
practice law together is in the formof a professional corporation.
A professional corporation is basically the same as a regular
corporation with one major difference. Each of the sharehol ders of
a professional corporation nmust have a license to practice the
profession for which the corporation was forned. The purpose of
this requirenent is to keep an unlicensed person from exerting any
control over the legal services rendered to the corporation's
clients and to assure that client confidences are not shared with
persons who are not under an ethical requirenment to observe them
A professional corporation is essentially the sane as any other
corporation except for this difference.

A corporation is an artificial entity created in conformty
with a particular state's |aw As a distinct legal entity, a
corporation is considered to be separate and apart fromall of the
peopl e who own, control or operate it. A corporation holds nost of
the rights of a legal person. A corporation is able to execute
contracts, i ncur debts, hold title to both real and persona
property and paying taxes. The attractiveness of corporations lies
in their ownership by shareholders that gives them unique

advant ages over both sole proprietorships and partnerships.

A corporation is said to have perpetual existence. A
corporation will legally exist forever unless it is dissolved or
termnated under state |aw. One of the main grounds for a

corporation's existence being termnated is its nonpaynent of

taxes. As long as a corporation pays its taxes, it wll remain in
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effect.

A corporation's perpetual existence is an inportant advantage
over other forns of business. A partnership term nates upon the
death of a partner, and a sole proprietorship also term nates upon
the death of the owner. A corporation continues regardl ess of the
death of a sharehol der. The perpetual existence of a corporation
is one of its conpelling features. The fact that a corporation
continues regardl ess of the death of its shareholders is what gives
a corporation its stability. Mst people are reluctant to invest
in a business that is not a corporation and that may term nate upon
the sudden death of any partner. The stability of a corporation
derives from its continuity of existence beyond that of its
shar ehol der s.

The main advantage a corporation has over a sole
proprietorship or a partnership is that the sharehol ders are not
personally liable for the debts of the corporation or the actions
of the enployees. In a partnership or sole proprietorship, if a
partner or enpl oyee does an act in the scope of his enploynent that
i njures another person, each of the partners or the owner (if a
sole proprietorship) is personally liable to pay for the resulting
damages. The nost any shareholder can personally lose if a
nmonetary judgnent is taken against the corporation is the assets he
contributed to the corporation in paynment for his stock.

This imted liability for corporate shareholders is different

froma partnership or sole proprietorship. There, the owners are



30

totally liable for all debts of the business. The creditors of the
busi ness can seek and attach every dollar and piece of property
that a partner or sole proprietor owns to settle a judgnent agai nst
the partnership or sole proprietorship. There wll be no
attachnent of personal assets to satisfy corporate debts. This
limted liability for the debts of the business is the reason nost
peopl e i ncorporate. Few people would ever invest in a business if
by doing so they risked | osing everything they have earned or wll
earn in the future.

There is alimtation on the limted liability of an attorney
who does business in the formof alimted liability conpany. An
attorney is responsible for reviewi ng and overseeing the acts of
all enpl oyees regarding legal work that they may be doing in the
of fice. State law may dictate that an attorney is personally
| iable separate from his stock ownership for negligence of an
enpl oyee when the attorney should have noticed the negligence.
Example: Two attorneys engage in business as a professional
corporation. Their enployee is involved in a car accident while
serving papers for the firm Neither attorney will be personally
liable for a judgnent arising as a result of the accident. Assune
instead that a secretary mssed filing a pleading that resulted in
a loss of one of the law firms cases. The law firm can be sued
and will be liable for nmal practice. The attorney who supervised
the secretary would al so be subject to liability, but the liability

woul d derive under nmalpractice law and not by virtue of the
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attorney owning the law firm |In fact, if the attorney was just an
associate of the law firminstead of a sharehol der, there would be
liability against the attorney for failure to oversee the
secretary.

In addition to limted liability, special tax treatnment of
Subchapter S small corporations nmakes them as attractive as
part ner shi ps. The federal governnent taxes Subchapter C corporate
inconme twice. Corporate inconme is taxed when the corporation first
earns it and again when distributed to the sharehol der. The
federal corporate tax rate is:

1. 15%of the first $50,000 of taxable incone, plus
2. 25% of the next $25,000 of taxable incone, plus
3. 34% of the remmi nder of taxable incone over $75, 000.
Cor por ati ons havi ng i nconme between $100, 000 and $335, 000 are taxed

at a 39% rate to recover the taxes saved on the |ower graduated
rates.

When the after-tax inconme is distributed to the sharehol ders
as dividends, the shareholders nmust include it on their tax returns
and pay additional tax on it. One alternative to this double
taxation is for a small corporation to pay nost of the incone as
legitimate salaries to the shareholders for work they have done.
The salary is deductible by the corporation whereas a dividend
paynment is not deductible. Thus, if the income can be paid as
sal aries, corporate taxes are reduced.

The federal tax code calls a regular corporation a C

corporation and subjects it to a different taxing structure than a
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partnership or a sole proprietorship. A special corporation called
an S corporation is taxed quite differently from a regular C
corporation. The incone tax of a C corporation is subject to double
t axati on. It is taxed first when the corporation files its
corporate tax return for the net earnings for the corporation. The
C corporation incone is subject to tax again after the corporation
pays dividends to its sharehol ders. The dividends that a
sharehol der of a C corporation receives nust be included in the
i ncome of the sharehol der on Schedule B of Form 1040. Exanple: A
C corporation has $1, 000,000 net profit. It will pay approximtely
$360, 000 in taxes. After the corporation distributes the remnaining
$640,000 to the shareholders, they will pay taxes on it again.
Assum ng the shareholders' tax rate is 28% the shareholders wll
pay an additional $179,200 in taxes. The total taxes on the
corporate incone of $519, 200, paid by both the corporation and then
its sharehol ders, could exceed 51%

Part nershi ps provide nore flexibility than S corporations in
a few areas:

1. Part nershi ps may admt anyone as a partner and have any
nunber of partners, whereas S corporations are limted to
35 nmenbers of special status, and
2. Partnerships can divide profits and | osses in a manner
not related to the partners' ownership interest. I n
contrast, S corporations nust divide profits and | osses
anong its shareholders in accordance wth their
percent age of stock ownership.
CGenerally, these differences are not significant because the S
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corporation usually does not want additional sharehol ders and does
want profit and | osses allocated according to stock ownership.

An individual who incorporates a business is given the
opportunity to use the tax advantages of fringe benefits. A
corporation is allowed to deduct fromits pretax inconme the costs
of certain fringe benefits that are not deductible by persons in a
partnership or sole proprietorship. One of the nmain areas of tax
advantage is a retirenent plan. A corporate enployer nmay
contribute, tax free, significantly nore to the enployee's
retirenment plan than a self-enployed person's Keogh plan. I n
addi tion, enployees of corporate plans may borrow to $50, 000 of the
funds contributed to a plan without penalty. Such is not the case
wi th Keogh plans. Oher fringe benefits that are deductible by a
corporation but not by a partnership or sole proprietorship are
health, life and disability insurance and a $5, 000 death benefit.
These benefits are deductible by the corporation and usually are
tax free to the corporate enpl oyee.

The costs for incorporating a business vary sonewhat from
state to state. In California, the cost for filing the Articles of
| ncorporation and the mnimum franchise tax fee is about $915. In
addition, the corporate books (including the m nute books, stock
book and the corporate seal) cost between $75 and $125. Attorney
fees are normally $800 to $1,000 in California, if needed. Most
states are not as expensive as California and charge between $300

and $500 for an incorporation. Attorney fees in these states vary
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from $300 to $1,000. The cost of incorporation should be viewed as
a one-tine insurance premum Once the business is incorporated,
t he sharehol ders are protected fromindividual liability caused by
the actions of the corporation or its enployees. After
i ncor poration, shareholders no | onger have everything they own at
risk. Peace of mnd is an inportant consideration when deciding to
i ncor por at e.

After a corporation is formed, the yearly requirenents for
meetings and record keeping are not much nore than those of any
noncor por at e busi ness.

B. STEPS FOR | NCORPORATI ON
1. | NTRODUCTI ON

There is no nystery or difficulty in formng a corporation.
In its sinplest sense, a corporation is nerely a license to do
business in a particular manner. In that sense, the Articles of
| ncorporation is the application for the |license and when accepted
for filing by the secretary of state becones the license. |In fact,
in legal parlance a corporation is said to have been "licensed to
do business" once it is filed.

The act of incorporating a business is sinple. Al it entails
is filing of the Articles of Incorporation and the subsequent
i ssuance of stock. The actual act of incorporating is no nore than
standing in line before a clerk in the secretary of state's office
and having the articles file-stanped (it can al so be acconplished

by mail). There are nmany conpanies that provide corporate kits
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that include basic articles, mnutes and bylaws specifically
designed for use in just one state at a cost of $50 to $100. The
corporate kit does not address the many issues or provide the
information contained in this book. This book goes beyond the nere
corporate kit and provides guidance and advice on the
considerations that arise in formng any corporation. Bef ore
filing any articles the incorporator should deci de what additional
provisions, if any, may be needed in the articles. |In addition,
the attorney should read the provisions of the state's corporation
code to assure that state law has not recently been changed,
affecting the new i ncorporation.

There are many choices that an incorporator nust face in
formng a corporation. Many of those choices can be difficult
considering the many options avail able and the particul ar concerns
of each business. An exanple is whether or not to becone a cl ose
corporation, which requires the shareholders to agree to operate
t he business pursuant to a sharehol ders' agreenent rather than
under the formalized procedures of the state's corporate |aw.
Anot her exanple is whether or not the corporation should elect to
seek Subchapter S tax treatnent and when, since such an election
can be made at the first directors' neeting or in any year
subsequent. Nothing can replace the cold practical consideration
of the person formng the corporation. That person knows the
busi ness purposes and howit will be operated. The nost any book

can do is steer the incorporator to those provisions and issues of
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concern and nost practical use.

There is no set definition of a small corporation. The
definition varies anong the states and is different under federal
law. Generally, it means a corporation with a limted nunber of
sharehol ders. Wen a business qualifies as a snmall corporation, it
has the opportunity of availing itself of special advantages.
Under federal tax law, a small business (less than 35 sharehol ders)
may el ect subchapter S tax treatnent which allows the corporation
to be treated as a partnership for tax purposes. Many states have
simlar subchapter S laws for small corporations. Several states
also permt small corporations with varying nunbers of sharehol ders
(in Delaware it is 30; in Chio it is unlimted, provided there has
never been a public offering) to elect to becone close corporations
as di scussed above.

2. PROCEDURE

The steps for incorporating a business are sinple: file the

Articles of Incorporation and issue the stock.
a. CHOOSI NG A CORPORATE NAME

Al'l corporations nust have a nane that denotes "corporation”
and not "partnership” or "sole proprietorship.” The nanme usual ly
must contain the word "lIncorporated,” "Corporation” or "Limted."
The nanme nust not mslead the public into believing it is an agent
of the federal or state governnent. The nane of the corporation

usually must be followed by the words "a corporation” or the

initials "P.C." for corporation.
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In practice the main concern i s whether the proposed nane is
so simlar to an existing corporation's nane as to mslead the
publi c. No state will permt two corporations to have the sane
name or nanes so simlar that they are confusing. To avoid the
possibility of having the articles rejected because of simlarity
to the nanme of an existing corporation, the incorporator should
conduct a name search with the secretary of state's office. |If the
nane is not in use, it can be reserved for 60 days or longer. The
search can be acconplished by mailing a request with the proposed
nane and a check in paynent for the search to the secretary of
state. The anount of the check and where to send it can be
obtained by calling the secretary of state's office. A search
through the secretary of state's file may take 30 days. There are
attorney service firms listed in the phone book for the state
capitol that will do the nane search and reservation within two
days for about $30.

b. PREPARI NG AND FI LI NG ARTI CLES

After the corporate nane is reserved, the incorporator then
prepares and files the Articles of Incorporation. Each state has
its own requirenents for the contents of the articles. In every
state, corporate kits may be purchased which contain the basic
articles, shares of stock and filing materials needed to becone a
corporation under that state's law. These kits cost $50 to $100.
Most attorneys charge to $1,000 to tailor-make a set of articles

(sel dom necessary).
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After the articles are prepared, they nust be filed with the
secretary of state's office. Mst states require the articles to
be filed in triplicate, and each copy nust be signed by the
i ncorporator. Therefore, four or nore copies should be filed to
insure that the corporation will receive a conformed, file-stanped
copy. The filing can be done by mail, and it wll take 30 to 60
days for return. The alternative is to use an attorney service
firmto file the articles. Such a firmusually takes only a week
to get the articles returned and charge about $50 for the service.
The advantage of the attorney service firmis that any problem can
be corrected faster. Most attorney service firms also sell
corporate kits in the event the incorporator w shes to purchase
one. This CLE progarm al so has a course of corporations which al so
contains the basic corporate kit for all states.

When the articles are filed, the incorporator nust pay the
filing fee and the yearly franchise fee for the corporation. The
fees vary fromstate to state. In California the total fee is $917
($117 filing fee and $800 franchise tax). The correct anmount of
the fees can be obtained by calling the secretary of state. |If an
attorney service firmis used, they will know the fees.

c. |1SSU NG STOCK

After the articles are filed, the corporation exists in a de
facto node. That neans the corporation exists on paper, but until
stock is issued it does not exist at law ("de jure"). The fact

that it has outstanding shares in the hands of shareholders is the
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defining characteristic of a corporation.

Once the articles are filed, the incorporator calls a special
nmeeting of directors. In nost states the initial directors are
naned in the articles. In other states, the incorporator appoints
the first directors at the neeting.

At this first neeting, the bylaws are adopted by the
corporation. This is an inportant step because it is the adoption
of the bylaws that creates the officer positions of the corporation
and governs its daily operations. The officers of the corporation
are then appointed. The nost inportant matter of business at the
first meeting of directors is the issuance of the stock. Here the
corporation sells its stock in exchange for noney, property or
| abor furnished or to be furnished to the corporation. Wen the
stock is issued the incorporation is conplete.

C. S CORPORATI ONS
1. | NTRODUCTI ON

A regular corporation is described in Subchapter C in the
federal tax code as a "C' or "regular"™ corporation and i s subject
to a different taxing structure than either a partnership or a sole
proprietorship. A special corporation called an S corporation is
described in Subchapter S of the code and is taxed quite
differently from a regular corporation. Normal |y, the federa
governnment taxes corporate incone twice for a regular or C
cor porati on. Corporate incone is taxed when the C corporation

first earns it, and the corporate incone is taxed a second tinme
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when distributed to the sharehol der.
The federal corporate tax rate is:

1. 15%of the first $50,000 of taxable incone, plus
2. 25% of the next $25,000 of taxable incone, plus
3. 34% of the remmi nder of taxable incone over $75, 000.
Cor por ati ons havi ng i ncone between $100, 000 and $335, 000 are taxed

at a 39% rate to recover the taxes saved on the |ower graduated
rates. Wien the after-tax incone is distributed to the sharehol ders
as dividends, the shareholders nmust include it on their tax returns
and pay additional tax on it. One alternative to this double
taxation is for a small corporation to pay nost of the incone as
legitimate salaries to the shareholders for work they have done.
The salary is deductible by the corporation; whereas a dividend
paynment is not deductible. Thus if the incone can be paid as
salaries, corporate taxes are reduced. A second alternative is for
the C corporation to retain a reasonable anmount of incone in its
treasury called "accunmul ated earnings.” A corporation is permtted
to accunul ate reasonabl e anounts of earnings for future use of the
corporation. Since the earnings are not distributed as dividends,
they are not taxed to the sharehol ders. Retained earnings also are
not avail able for use by the sharehol ders.

The incone tax of a C corporation is subject to double
t axati on. It is taxed first when the corporation files its
corporate tax return on the net earnings of the corporation. The
C corporation incone is taxed again after the corporation pays

dividends to its shareholders. The dividends that a sharehol der of
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a C corporation receives nmust be included in the incone of the
shar ehol der on Schedul e B of Form 1040. For exanple, assune that a
C corporation has $1, 000,000 net profit. It will pay approximtely
$360, 000 in taxes. After the corporation distributes the remnaining
$640, 000 to the shareholders, they will have to pay taxes on it
agai n. Assuming the shareholders’ tax rate is 28% the
sharehol ders will pay an additional $179,200 in taxes. The total
federal and state taxes paid by a C corporation and its
shar ehol ders, on the corporate inconme of $519,200, as a result of
this double tax can exceed 51%

2. DEFINTION

Subchapter S of Chapter 1 of the Internal Revenue Code (I RQC)
(hence the nanme S corporation) permts qualifying C corporations to
receive special tax treatnent. Under the IRC, qualifying
corporations may elect to becone an S corporation and be taxed in
a manner simlar to that of a partnership for federal incone tax
purposes. An S corporation beconmes a pass-through entity whereby
all of its incone and deductions are passed to the sharehol ders.
The sharehol ders claimtheir share of the corporation's incone and
deductions on their individual tax returns.

The S corporation is not subject to corporate incone tax,
accumul ated earnings tax or the personal hol ding conpany tax at the
federal level. However, it may be subjected to a special tax on
its passive net inconme. Such tax arises when the S corporation has

(1) earnings and profits and (2) gross recei pts conposed of passive
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i nvest ment incone.

When an existing C corporation elects subchapter S status,
there is a gains tax on any gain attributable to the appreciation
in value of any asset from S corporation conversion date to asset
sal es date. The requirenents to becone an S corporation are
statutorily set. The nonent that the requirenents are no |onger
met, the S status of the corporation term nates. Only a snal
busi ness corporation can elect S status. To be a small business
corporation, the corporation nust neet the follow ng requirenents:

a. It nmust not have nore than 35 shareholders (married
couples are treated as one sharehol der),

b. It must be a U. S. corporation,

C. No sharehol der can be a nonresident alien,

d. The corporation can have only one class of stock,

e. Al'l sharehol ders nust be individuals, estates or trusts,

f. The corporation cannot be part of an affiliated group of
cor porations.

g. The corporation can not be a bank or insurance conpany,
and

h. The corporation has elected to be treated as a Subchapter
S corporation.

A corporation electing S corporation treatnment will have its

profits and | osses passed to the shareholders. Passing the profits
and | osses results in the sharehol ders, not the corporation, being
taxed on them The S corporation incone is taxed as though it was
derived froma partnership or sole proprietorship

An S corporation nust use a cal endar year as its taxable year

unless a legitimate business purpose is proved to the satisfaction
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of the IRS.
3. TAX TREATMENT
a. FEDERAL LAW

An S Corporation is a corporation given special tax treatnent
under federal law. The effect of the S corporation electionis to
have the corporation treated for general tax purposes as if it were
a partnership. 1In an S corporation, the incone is attributed to
sharehol ders in accordance with their stock ownership. The S
corporation itself pays no incone tax on the federal |evel.

Once a valid S election is made, the S corporation wll no
| onger be subject to corporate incone tax, accunul ated earnings tax
or the personal holding conpany tax at the federal |evel. An S
corporation may be subjected to a special tax on its passive net
income. Such tax arises where the S corporation has (1) earnings
and profits and (2) gross recei pts conposed of passive investnent
incone. Exanple: An S corporation earns $1,000,000. It will pay
no taxes. The shareholders of the S corporation wll have to
include the $1,000,000 on their tax returns. Assuming a 28%
federal individual tax rate, the shareholders will pay $280, 000,
not the total $519,200 that a C corporation and its sharehol ders
must pay in conbi ned taxes.

Because of its tax advantages, every highly successful snal
corporation should consider electing to becone an S Corporation.

b. STATE LAW

A federal S corporation election does not nean that the
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corporation will be treated as a partnership for state taxes. Not
all states permt S corporation treatnment for small corporations
doing business in their states. For nost states, despite a federal
tax election, the corporation will continue to be taxed as though
the federal election had never been nmade. The reason for
nonpartnership treatnent is obvious. By denying S status to the
corporations, the states retain the double taxation on the
corporate incone.

Unl ess a corporation does business in a state that has no

income tax on corporations (not all do), it wll have to file a
return and pay taxes. Only a few states, such as California,
permt S corporation tax treatnent. In these states, the profit

and | oss of the corporation is passed through to the sharehol ders.
In California, an election to be treated as a federal S corporation
automatically operates as a state election as well. A federal S
corporation not wishing to be an S corporation in California nust
specifically inform the state that it elects not to be an S
corporation for state tax purposes. Unlike federal law, California
continues to inpose a corporate tax on S corporations at a reduced
tax rate of 2.5% but not less than the state's m nimumtax on net
incone. California, however, does not inpose a tax on excessive
passive incone |like the federal governnent does.

Most of the states that permt S corporations require an
affirmative election by the corporation for that tax treatnent.

4. METHOD OF ELECTI NG THE S STATUS
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A corporation wishing to become an S corporation nust have the
written consent of its shareholders for the S status. \Were the
stock is owed jointly by a married couple, both spouses nust
consent to the S status. \Were the stock is owed jointly, al
joint owners nust consent to the S treatnent.

The consent nust be signed by each sharehol der of record when
the election is nade. In the situation that an existing
corporation is electing to receive S status for the year of
el ection, any shareholder who owns corporate stock at any tine
during that year before the election is nmade is also required to
consent to the election even though the sharehol der may no | onger
be a sharehol der

The corporation is required to file Form 2553 with the IRS
together with all shareholders' consent to S status for the
corporation. The S election nust be nade on or before the 15th day
of the third nonth of a corporation's tax year for the S
corporation election to becone effective for that tax year. A late
filing of the S election would be ineffective for the current tax
year but would be effective for subsequent tax years. For new
corporations, this nmeans the election nust be filed within 2%
nont hs of the incorporation to be effective for the first tax year.

Once the election is made, it is valid and in force for as
|l ong as the corporation neets the qualification requirenents for S
corporation status. The sharehol ders can revoke their S election.

Once an S election is revoked or term nated, the corporation nust
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wait five years before it can apply again for S corporate status.

Each state has its own laws as to whether or not the
corporation can be treated as an S corporation. In states that have
no corporate or individual tax, this is not a probl embecause there
is nothing to tax. |In states that have a corporate tax, the state
must have adopted tax laws permtting S treatnent or else for the
state side, the corporation and shareholders will still be taxed as
a C corporation as before. California automatically grants S
treatment to any California corporation that receives federal S
status. California requires the S corporation to file Form 3560 to
notify the state of the S el ection.

Regardl ess of whether or not a state permts S corporation
treatnment under its laws, the greater tax savings will conme from
the federal election. Therefore, if the corporation w shes to be
an S corporation, it can be so recognized and taxed federally even
if the state wll not allow it. A tax consultant for the
corporation can advise whether under applicable state law it is
possible to nake a state S el ection.

5. TERM NATI ON AND REVOCATI ON OF S STATUS

An S status election can be revoked by the corporation by
filing a revocation statenent wwth the IRS Service Center handling
the return. The revocation statenent nust state that the
corporation is revoking its S election. The revocation statenent
must also state the nunber of shares that are issued and any

out standi ng stock (both voting and non-voting). In addition, the
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statenent nust be acconpanied by a sharehol ders' consent to the
revocation signed by shareholders owing nore than half of the
out standing stock (both voting and nonvoting) at the tine the
revocation el ection was nade. Because the requirenents to be an S
corporation are statutorily set, the status is automatically

term nated prospectively when any of the foll ow ng events occur:

a. The corporation's sharehol ders exceed 35 (married coupl es
count as one sharehol der).

b. The corporation issues nore than one class of stock.

C. The corporation beconmes part of an affiliated group.

d. The corporation begins to operate as a bank or insurance
conpany.

e. I neligible sharehol ders acquire stock (foreign aliens,

corpo-rations, etc.).

f. The passive investnent inconme (a) exceeds 25% of the
corporation's gross receipts for three consecutive years,
and (b) the corporation has earnings and profits at the
cl ose of the three consecutive years.

Once the S status is termnated, the corporation nmust wait five tax

years before it can reapply for S status unless the IRS gives
speci al consent to an earlier application.
5. TAX RETURNS

Because an S corporation is treated differently than a regul ar
C corporation, it nmust file different tax returns. Profits and
| osses of an S corporation are passed to the sharehol ders, and the
corporation is not taxed by the federal governnent.

The inconme, |osses and other K-1 itens are allocated to the

sharehol ders on a per share per day basis. Each sharehol der is
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allocated a percentage portion (based on the shareholder's
ownership interest) of the pass-through itens of each day in the
taxabl e year. Exanple: An S corporation has $750,000 in incone.
CGeorge and Harry each own 25 shares for a full year. Mark owned 50
shares for half a year and then sold themto Marcie for the other
half of the year. The allocation is nmade as foll ows:
a. The $750, 000 is divided by the nunmber of shares divided
by the nunber of days (366) of the taxable year ($750, 000
+ 100 + 366) for a total of $20.49 per day.
b. Each sharehol der's all ocation equals the nunber of days
times shares owned tines the daily allocation per share.

George 25 shares X 366 days X $20.49 = $187, 500

Harry 25 shares X 366 days X $20.49 = $187, 500

Mar k 50 shares X 183 days X $20.49 = $187, 500

Marcie 50 shares X 183 days X $20.49 = $187, 500
$750, 000

Even though the S corporation is not taxed directly on its
i ncone, an annual tax return, the U S. Small Business Corporation
| ncone Tax Return (Form 1120-S) nust be filed within two nont hs and
15 days of the end of the corporation's tax year. Form 1120-Sis
an information return. The IRS uses the corporate return to cross-
check the shareholders' returns to ensure they are actually
reporting their share of the S corporation incone.

6. SHAREHOLDERS

a. RESI DENT
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An S corporation is a pass-through vehicle for the income and
deductions of its shareholders. The shareholder's tax effect on
the state | evel depends on whether the corporation is an S or C
corporation and if the shareholder is a resident or nonresident of
the corporation's state of domcile. The United States Suprene
Court in its 1920 decision Shaffer vs. Carter F 252 U S. 37 nade
clear that a state is permtted to tax all the incone of a resident
from what ever source. Inconme fromstock (dividends) is generally
taxed at the residence of the stock's owner.

States tax a C corporation on its income fromall activities
in the state. D vidends of C corporations are usually taxed to the
i ndi vi dual sharehol ders according to their state of residence and
not the state where the corporation does business. If a state
exenpts S corporations fromstate corporate incone tax, the state
derives no incone unless it can tax the shareholders on their
portions of the corporate incone. This is no problem when the
shareholder is a state resident because the state can tax all
incone of its residents, whatever the source. Therefore, for
residents of the state where the S corporation is |located, the
corporate incone will be passed to the shareholder and taxed
routinely.

b. NONRESI DENT
(1) GENERALLY
The United States Supreme Court in its 1920 decision Shaffer

vs. Carter 252 U S. 37 nade clear that a state is permtted to tax
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all the income of a nonresident to the extent it arises from
property or activity located in the state. |If a state exenpts S
corporations fromstate corporate inconme tax, the state derives no
income unless it can tax the shareholders on their share of the
corporate income. This is no problem when the shareholder is a
state resident because the state can tax all incone of its
residents, whatever its source. The problens arise when the
sharehol der of an S corporation is a nonresident.

Each state addresses the issue of corporate incone distributed
to nonresident S corporation shareholders in its own fashion. Sone
states |ike Del aware and Vernont require the S corporation to pay
the tax attributable to its out-of-state sharehol ders. Sone states
such as Indiana and Maryland require the S corporation to w thhold
taxes for its out-of-state shareholders. California and a nunber
of other states require non-residents to file witten consent to
the state's personal inconme tax on the pass-through incone.
Several states (M ssissippi, Nebraska, Cklahoma, and Rhode | sl and)
require the corporation to pay the taxes on nonresident
sharehol ders if the shareholders do not file their consents to be
t axed.

(2) DI SADVANTAGE WHEN SHAREHOLDER S HOVE STATE HAS NO | NCOVE TAX

A distinct disadvantage can arise if the nonresident
shareholder lives in a state that does not have an individua
incone tax. The follow ng states do not have an i ndividual incone

tax: Florida, Washi ngton, Texas, Nevada, Al aska, South Dakota and
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Wom ng.

I f the stockholder is a resident of a state that (a) has no
i ndi vidual incone tax or (b) does not include S corporation incone
fromout-of-state sources (Connecticut, New Hanpshire, Tennessee,
M chi gan and Gkl ahoma) by electing S treatnment, the person will owe
incone tax to the state where the corporation was forned.

A nonresident shareholder in the above states owes no taxes to
his home state but 1is volunteering to pay taxes to the
corporation's hone state on his S corporation incone. If the
election was not made, the tax would have been paid in the
corporation's state at the corporate |level with no additional tax
at the shareholder level in either state. Still, whether the
shareholder is taxed in his hone state or the S corporation's
state, the incone of the S corporation is still taxed only once at
state |l evel, whereas C corporation incone would be taxed tw ce.

(3) STATE TAX CREDI TS

All states have jurisdiction to tax the inconme of their
residents, plus incone from all sources for nonresidents.
Therefore, all inconme tax that has a source in another state has
the potential of double taxation. To avoid having the inconme from
an S corporation taxed to the sharehol der both in the corporation's
state and the shareholder's state, npbst states allow their
residents to claima credit for taxes paid to another state, as
long as the other state does not allow a credit. This credit

allowed by the shareholder's state generally cannot exceed the
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taxes that would be paid in the shareholder's state. For exanpl e,
California permts its residents to claimas a credit taxes paid in

the foll owi ng states:

Al abama, Arkansas, Col orado, Del aware, Georgia, Hawaii, |daho,
II'linois, lowa, Kansas, Kentucky, Louisiana, Miine, Mryl and,
Massachusetts, M chigan, M nnesota, M ssouri, M ssissippi,

Mont ana, Nebraska, New Hanpshire, New Jersey, New Mexico, New

York, North Carolina, North Dakota, Chio, Oklahoma, O egon

Pennsyl vani a, Rhode I|sland, South Carolina, Utah, Vernont,

Virginia, West Virginia, and Wsconsin.

To be eligible for credit for incone tax paid to another
state, the state giving the credit usually requires that the incone
have its source in the taxing state. Intangible incone, such as
dividends, that is taxed by a state because the state considers the
individual to be a resident usually will not qualify for a credit.
Moreover, nost states will not give a credit for a dividend
distribution that is treated as an S corporation distribution by
one state but a C corporation distribution by the other.

(4) FRI NGE BENEFI TS

How fringe benefits in an S corporation are treated depends on
t he amount of stock the recipient of the fringe benefit owns. An
enpl oyee who owns nore than 2% of the corporate stock in an S
corporation is required to include the receipt of all fringe
benefits, such as nedi cal rei nbursenent paynents, in gross incone.
The shareholder is entitled to deduct fringe benefits only to the
extent that a partner in a partnership could do so.

(5) BASIS OF STOCK

The basis of the stock in an S corporation is treated very
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much as the basis in a partnership interest. CGenerally, both
t axabl e and non-taxabl e incone and deductible and nondeducti bl e
expenses Wl serve either to increase or decrease the
sharehol ders' bases in their stock. Income and loss wll apply to
adjust the basis before application of the rules relating to
distributions for any particular year. To the extent that property
distributions are treated as a return of basis, the stock basis
w Il be reduced by the fair market value of the property. |ncone
passed to a shareholder will first increase the sharehol der's basis
inloans to the corporation to the extent it was previously reduced
by the pass-through of |osses.

(6) CONCLUSI ON

There are innunerabl e tax consequences that mght result if a
sharehol der is a nonresident of the state where the corporation is
f or med. Before an S election is made, the sharehol ders shoul d
consult with a tax professional to determne the tax effect the
nonr esi dent shar ehol ders.

CGenerally, for a resident shareholder an S election is
advant ageous. Wthout the election, the resident sharehol der is
taxed on the dividends. Wen the election is made, the resident
sharehol der is still taxed on the distribution that woul d have been
a dividend under a C corporation. The only difference is that the
C corporation would have to pay taxes on any earnings retai ned by
the corporation. Therefore, it is usually better for a resident

sharehol der to elect S treatnent if avail able under state law. A
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tax professional should be consulted if the corporation has any
sophisticated tax situations or if the sharehol ders have any
guesti ons.
I11. A PARTNERSH P
A. | NTRODUCTI ON

The traditional formfor two or nore attorneys to practice |aw
t oget her has been the | egal partnership. The main reason for this
is that many states do not permt professionals to form
prof essi onal corporations or limted liability conpanies. Another
reason that partnerships are used is because they are sinple. A
partnership is not required to be in witing to be |egal, although
it makes a great deal of sense to have it in witing. It is not
uncommon for |egal partnerships to have one or nore partners who
are thensel ves professional corporations.

Whi |l e general partnerships are sinple to form and operate,
t hat does not mean that they are unregulated. On the contrary, a
conpl ete body of partnership |aw has been devel oped both by case
| aw and statutory law. The rights and obligations of partners and
t hose persons dealing with partnerships are covered by a state's
general partnership lawin the absence of witten agreenent of the
partners to the contrary.

This section will educate the reader about the differences
bet ween partnershi ps and corporations, and nore to the point, it is
intended to raise an awareness of the legalities expected of those

doing business in the formof a partnership. It is inportant that
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| awyers considering the possibility of formng a partnership
possess a good understanding of the rights and obligations that
arise froma partnership arrangenent.
B. THE UNI FORM PARTNERSHI P ACT

The National Conference of Conm ssioners on Uniform State Laws
wote the Uniform Partnership Act (UPA). The UPA has been adopted
by every state except Louisiana. The UPA provides the rules on how
a partnership is to operate when the partnership agreenent is not
explicit. In short, the UPA fills the blanks in a partnership
agreenent. The partners can agree not to use the UPA provisions,
and they can wite their own replacenent provisions if they el ect
to do so.

C. DEFINTION

A partnership is two or nore persons or entities working
toget her as co-owners to run a business for profit. The Internal
Revenue Code defines a partnership in Section 761(a) as:

"a syndi cate, pool, joint venture or other unincorporated

organi zation through which. . .and business is carried

on. . . and is not a corporation trust, or an estate

(rmeani ng sol e proprietorship).”

A partnership may be forned by a witten agreenent or it may
be formed by an oral agreenent of the parties. The determ ning

factors as to whether or not a partnership exists are:

1. Whet her the parties intended to forma partnership, and
Whether they intended to make a profit from the
activities.

Once the foundational elenents of a partnership are net, the

partnership is formed and governed either by the ternms of the
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witten agreenent, the UPA or in the case of Louisiana, its own
state partnership | aw

A joint venture is a partnership that was created to
acconplish a very narrow purpose. Most partnerships exist to nake
a profit while engaging in a particular type of business. A joint
venture seeks to nmake a profit usually on a one-tine basis. Wen
t he purpose of the partnership is acconplished, the joint venture
automatically termnates. Exanple of a regular partnership: Two
persons forma cenent paving conpany. Exanple of a joint venture:
Two persons agree to work together to pave just one job. Joint
ventures, as wth regular partnerships, are governed by the
partnership law of the state where they are forned. Li ke any
partnership, the agreenent should be in witing or otherw se have
its provisions set by its state's Uniform Partnership Act. Except
for the limted purpose of the joint venture, it has the sane
i ssues, problens and el enments of a regular partnership.

D. TAX TREATMENT

Partnerships are treated for federal tax purposes as pass-
t hrough vehicles. Al profits and | osses of the partnership pass
t hrough the partnership and are attributed to the partners. The
effect of this pass-through of profits and losses is that the
partnership itself is not taxed. Partnership incone is not subject
to double taxation as is the inconme of a regular C corporation. To
achieve this sane tax benefit for small corporations, Congress

created the S corporation.



57

A partnership does not pay any taxes on the inconme fromthe
partnership. Al partnership profits and | osses are passed to the
partners. The partnership files a Form 1165 informational
partnership return and a K-1 to informthe IRS how the profits and
| osses are being allocated to each partner. Each partner is
treated for tax purposes as a self-enployed individual. Each
partner is required to estimate his share of the partnership
i ncone and nmake estimated quarterly paynents to the |IRS.

Under the 1986 Tax Reform Act, profits and | osses passing
through to partners retain the same character they had in the
partnership. A passive profit or loss to the partnership remains
a passive profit or loss. Al of an active partner's attributed
profits and losses will be taxed as active if he materially
participates in the partnership business. A partner who does not
actively participate in the partnership business wll have all of
his share of profits and | osses taxed as passive.

Cenerally a joint venture is treated the sanme as a partnership
for tax purposes. There are, however, certain differences or

el ections that pertain only to joint ventures, such as:

1. A joint venture nust, |ike a partnership, file an
informational return except for certain real estate joint
vent ures.

2. The joint venture nmakes tax elections for conputation of

its taxable incone.

3. The joint venture can adopt its own tax year, but it nust
have IRS perm ssion to use a tax year different from any
princi pal partner.
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4. Under the IRC, a joint venturer (one of the partners in
the joint venture) may enter into a business transaction
with the joint venture and be treated as an outsider for
t ax purposes.

5. If the joint venture is basically a passive investnent,
the nmenbers of the joint venture may el ect to be excl uded
fromsone or all of subchapter K of the IRC that defines
how partnershi ps are taxed.

The above tax aspect of joint venturers gives them an advantage of

flexibility over regul ar general purpose partnerships.
E. PARTNERS' LIABILITY FOR PARTNERSH P DEBTS

The main drawback to any general partnership is that the
partners are personally liable for the debts of the partnership.
In short, the partners have agreed by formng a partnership to
guarantee paynent of any debts or judgnents taken against the
part nership. Partners are not liable for the personal
nonpartnership rel ated debts of the other partners.

Under the UPA, the partnership (and thus the partners) are
liable for "any wongful act or om ssion of any partner in the
ordinary course of the business of the partnership.” Were |oss or
injury is caused to any person by the partnership, the partners are
individually Iiable for paynent of the damages. In addition, the
partners are liable for their share of any damages that arise from
the actions of any partnership enployee or the other partners
during the course of their work for the partnership. Exanple: If
a partner is involved in a car accident and kills tw people while

engaging in partnership work, all of the other partners will be
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liable to pay the damage award that the heirs of victins receive in
wrongful death action against the partnership. If the award is
$1, 000,000 and the partnership has assets of only $200,000, a
personal judgnent will be taken agai nst each partner for $800, 000.

This is one of the nmain drawbacks of the partnership. The
general rule of thunb is that if a partnership is forned and it has
enpl oyees, the partners should either carry a great deal of
i nsurance or incorporate as a limted liability conpany to limt
their individual personal liability for the partnership' s debts.

F. FIDUCI ARY DUTI ES OF PARTNERS

By | aw, each partner is the agent of the partnership. Each
partner owes fiduciary duty to the partnership and to the other
partners to act in their best interests. Some of the nost
i nportant things that partners cannot do are:

1. A partner may not usurp a partnership benefit. Thi s
nmeans that a partner nust give the partnership the right
of first refusal on any business opportunity that the
partner cones across that may be of benefit to the
part nershi p. Exanple: If the partnership is in the
pavi ng busi ness and a partner finds out that a school is
intending to repave its parking lot, the partner cannot
bid on the job for hinmself wthout first informng the
partnership of the job and giving the partnership the
chance to bid on the job.

2. A partner may not divert partnership assets for his own
personal use. Such conduct is a breach of trust and may
even expose the partner to crimnal liability.

3. The partner nmust fully disclose all material facts

affecting the partnership and its affairs to the other
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partners.
A partner who breaches any of these duties nay be sued by the

other partners for lost profits or other damages suffered as a
result of the partner's m sconduct. If the partner usurped a
partnership benefit, he may be ordered to pay all of the profits
realized fromthe transaction to the partnership on the theory that
t he partnership should have received it.
G AUTHORI TY TO ACT FOR PARTNERSHI P

In a general partnership, each partner has full authority to
act on the partnership's behalf in the normal course of its
busi ness. Each partner can bind both the partnership and the ot her
partners to contracts even if the other partners did not authorize
or approve the contracts. This unlimted power on the part of one
partner to bind the partnership and the other partners is the
bi ggest concern of nost investors. The partners may agree to limt
their authority to bind the partnership or act on its behalf.

People dealing with a partnership are entitled to assune,
unl ess informed ot herwi se, that any partner has the right and power
to act for the partnership in the normal course of its business.
Even though a partner may only have actual |imted authority to act
for the partnership, the apparent authority of the partner may
neverthel ess bind the partnership to contracts with third parties.
Contracts entered with people who did not actually know that the
partner |acked the authority to bind the partnership are binding on
t he partnership.

There are sone acts that a partner can never do unless the
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authority is specifically granted in a partnership agreenent.
Anyone dealing with a partner is presuned to know that unless the
partnership agreenent gives the partner specific authority to act
in certain special areas, a valid contract in those areas cannot be
execut ed.

The UPS requires that, unless the partnership agreenent
expressly states that a partner can do the following acts, the acts
are invalid and not binding on the partnership:

The transfer of a partner's interest to another.
The conveyance of partnership property.

The nortgagi ng of partnership property.

Conf essi on of a judgenent against the partnership.
Subm ssion of a partnership claimto arbitration.

o 0k wheE

Any act that would nmake it inpossible to carry on the
busi ness of the partnership.
Anyone dealing with a partnership should always ask to revi ew

the partnership agreement to assure hinself that the partner
executing the contract does indeed have the authority to do so.
H.  CONSI DERATI ONS BEFORE DECI DI NG TO FORM A PARTNERSHI P
Before formng a partnership, the parties should consider the

following issues and decide for thenselves how they should be

addr essed:
1. The nanme of the partnership.
2. The termof the partnership.
3. The purpose of the partnership.
4. \Wether or not a joint venture is being created.
5. How the partnership wll be funded.
6. How profits and | osses will be determ ned and

di stri but ed.



62

7. Adm ssion of new partners.
Expul sion of old partners.
9. Wthdrawal s of contributed assets.
10. Expense accounts.
11. Salaries and draws of incone by partners.
12. Responsibilities of the partners.
13. Dissolution of the partnership.
14. Staffing and managenent.
15. Conparison with the alternative of incorporating.
16. Extent of possible personal liability for partnership
debt s.
These are inportant considerations but not the only ones. Each

partnership is different because each is conposed of different
people with different viewpoints. Renenber, anything not detailed
by the partnership agreenent will be determned by the state's
Uni form Partnership Act. |If the partners do not want the UPA to
apply on a particular point, they nust expressly create their
alternative provision.
. RIGHTS OF THE PARTNERS

All  partners have certain basic rights in a genera

partnership. These rights are:

1. The right to insist on a partnership accounting,
including the right to have the books exam ned by an
out si de account ant .

2. The right to dissolve the partnership in accordance with
the terns of their partnership agreenent or, if none, the
Uni form Partnership Act of the state.

3. The right to restrain the partnership from performng
acts prohibited under the partnership agreenent.

4. The right to bring a legal action for breach of the
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part nership agreenent.
These are inplied rights in any partnership agreenent. Provisions

in partnership agreenents that waive such rights are wusually
invalid and agai nst public policy.
J. MANDATORY ADM SSI ON OF PARTNERS

One concern that has recently devel oped is whether or not a
| aw practice is governed by the federal enploynent |aws regarding
the pronotion of associates to partners. |In California, a federal
court held that law firnms doing business as partnerships are
governed by such | aws. Therefore, in at |least one case in
California, a law firm doing business in a partnership form and
advancing associates to partners in the past could not deny
partnership participation to an equally qualified associate in the
future. This issue has not yet been addressed by the Suprene Court
or other jurisdictions. The California holding was based on a case
in which a woman sued for discrimnation because she was denied
partnership. The law firm defended by claimng they had a basic
ri ght of association that gave themthe authority to determne with
whom the partners wanted to engage in a partnership. The
partnership |ost.

The issue addressed in this instance is that of equal
opportunity in enpl oynent. It is one of which attorneys nust be
awar e when doi ng business in the partnership form The attorneys
shoul d carefully review the law on this subject before offering
partnership to any associate to ascertain if a right or expectation

of partnership is being created anong current or future associ ates.
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K.  PROFITS AND LOSSES

One of the nost inportant issues in any partnership is how the
profits and | osses are divided. After all, the partners forned the
partnership in order to conduct a business and make noney.
Therefore, it is inportant to know how the accounting of the
partnership's profits and | osses wll take place.

Under the UPA, all profits and |losses of a partnership are
di vided equal ly anong the partners. The equal division of profits
and | osses occurs even if they contributed unequal amounts of work
or property to it.

The partners can agree to an unequal division of profits and
| osses, such as based on partnership ownership interest or
contributions. Any agreenent to an unequal division of profits and
| osses nust be detailed to ensure that the UPA does not apply.

L. PARTNERSH P PROPERTY

Under the U PA, property titled in the partnership nanme is
owned by the partnership. A partner who contributes property to a
partnership gives up ownership in the property. Likew se, property
purchased with partnership funds is owned by the partnership.

The property held in a partnership can be legally sold,
transferred or conveyed only by the partnership. Since partnership
property is owned by the partnership, it cannot be directly
attached to satisfy any court judgnent taken against a partner. A
partner's ownership interest in a partnership can be attached and

sold by a creditor, but the creditor cannot attach the underlying
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property in the partnership.
M ADDI TI ON OF NEW PARTNERS

The UPA requires unani nous consent of all partners before the
adm ssion of new partners. Unless the partnership agreenent has a
clause to the contrary, the UPA requirenment controls, and the
adm ssion of new partners requires unani nous consent. Requiring
unani nous consent only makes sense. |If unani nobus consent is not
required, new partners could be added over the objections of
partners who m ght not have entered the partnership had they known
who woul d be their future partners.

Under the UPA, a new partner is only Iliable for the
partnership debts incurred before becomng a partner and only to
the amount of his contribution to the partnership. The partner is
liable, as any partner, for all of the partnership debts incurred
after becomng a partner. Exanpl e: George joins an existing
partnership that owes $200,000 in debts. George contri butes
$50, 000. After joining, the partnership acquires another $100, 000
in debt. O the total partnership debt, George is liable for
$150, 000 ($50,000 pre-existing debt and $100,000 debt after
joining) and the other partners are liable for the whol e $300, 000.

N. TAX EFFECT OF CONTRI BUTI NG PROPERTY TO A PARTNERSH P

A tax consideration that all persons formng a partnership
should bear in mnd is the tax consequence of contributing services
for an equity interest in the partnership. Under federal tax |aws,

when a person purchases a partnership interest for either services
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rendered or to be rendered, that partner has to recogni ze as i ncone
the value of the partnership interest received. A person cannot
acquire a partnership tax free by bartering services. Exanpl e
Ceorge agrees to beconme a partner by working for it, and the
partnership interest acquired is worth $10, 000. Ceorge woul d have
to report the $10,000 as income on his tax return.

The tax consequence of acquiring a partnership interest for
services may result in the transaction not becom ng commercially
viable. It sinply may not be worthwhile to work for an interest.
In addition, there is often an undercurrent of resentnment fromthe
partner who contributed services against the partner who just
contributed noney. In a successful partnership it is not uncommon
for the partner who contributes nost of the work to feel slighted
when a partner who does |ess but who contributed the start-up
capital receives a bigger share of the partnership because he
contributed the capital.

O  ASSI GNABI LI TY OF THE PARTNERSHI P | NTEREST

Cenerally, a partner may freely sell or convey his interest in
the partnership unless the partnership agreenent says otherw se.
As a normal point of fact, if the other partners do not approve of
the transfer, they can usually dissolve the partnership. In a
professional |egal partnership, a partnership interest can only be
assigned to another attorney. The canons of professional
responsibility do not permt a nonattorney to own an interest in a

partnership engaged in the practice of [|aw It is permtted,
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however, for the surviving spouse or famly to receive paynents
fromthe partnership to conpensate for work previously done by the
deceased partner.

Under the Uniform Partnership Act, the remaining partners do
not have to dissolve the partnership if they object to the transfer
of an interest to another attorney. The renmai ning partners nay
continue partnership operations as before but not accord the new
partner all of the rights of full partner. The new partner has the
right to receive the selling partner's share of profits but is
prohi bited from demandi ng an accounting or inspecting corporate
books.

P. EXPULSI ON OF A PARTNER

Part nerships that have a |arge nunber of partners sonetines
have a provision in the partnership agreenent permtting the
expul sion of a partner wthout dissolution of the partnership.
Expul sion clauses in partnership agreenents are valid if they exi st
to protect the partnership from harm caused by an expelled
partner's breach of the partnership agreenment or his fiduciary
duties owed under it.

The procedure for the expulsion nust be in the partnership
agreenent. An expulsion is obviously against the w shes of the
expel | ed partner. Therefore, the courts will narrowWy construe an
expul sion clause to ensure it does not violate state |aw and i s not
agai nst public policy.

Q TERM NATI ON OF A PARTNERSH P
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Term nati on nmeans that business is no | onger being conducted
by the partnership except to the extent necessary to conplete its
affairs. A partnership will end one day. It is not like a
corporation that has perpetual existence. The partnership
agreement usually lists the conditions under which a partnership
wll termnate. The partnership agreenent my have a clause

stating that the partnership will term nate

1. When the partnership purpose is acconplished (in a joint
venture).

2. On a certain date stated in the partnership agreenent.

3. | f a partner becones insolvent or bankrupt. Under the

UPA, when a partner files for personal bankruptcy, the
partnership is automatically term nated even though the
business may itself be solvent. When a partner goes
bankrupt the relationship wth the partnership and the
other partners greatly changes. By filing for bankruptcy
protection, the filing partner is no longer |iable for
t he partnership debts. The liability for paynent of
partnership debts remains with the partners who did not
file bankruptcy. It is this general release of liability
for the partner filing bankruptcy that gives rise to the
term nation of the partnership. The partners can agree
not to have the partnership dissolved automatically upon
the bankruptcy of a partner by a provision in the
partnership agreenent. Unless the partnership agreenent
states otherwi se, the UPAw Il apply, and the partnership

wll be termnated upon the filing of bankruptcy by a
part ner.

4. | f a partner dies or beconmes disabl ed.

5. | f any partner withdraws fromthe partnership.

6. If a partner dies or resigns without a clause in the
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partnership agreenent stating otherwi se, the law is that
a partnership termnates on the death of a partner or his
resignation

If any of the follow ng events occur, under the UPA a
court may order dissolution of a partnership for the
foll ow ng reasons regardl ess of specific clauses in the
partnership agreenment stating otherw se:

a. A partner has been found insane by a court.

b. A partner is incapable of performng his duties
under the partnership agreenent.

C. A partner's conduct has prejudicially affected the
ability of the partnership to carry on its
busi ness.

d. A partner has repeatedly breached the partnership
agr eement .

e. The partnership can only do business at a | oss.

f. Equi t abl e reasons support the dissol ution.

A lawsuit seeking termnation on any of these grounds wll be

difficult

and costly to prove. An alternative is for the

partnership agreenment to have a specific provision permtting

expul sion of a partner for any of the above reasons.

Term nation of a partnership is acconplished in three steps:

1

The decision to termnate is nade either by the partners
or by law through the application of the provisions of
t he UPA.

The existing business of the partnership is conpleted.
Under the UPA, each partner remains liable for the debts
of the partnership incurred during the dissolution of
partnership affairs.

The final cessation of business, the paynent of
creditors, taxes and final division and distribution of
the remai ning assets to the partners takes pl ace.
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After a partnership has been dissolved and its assets |iquidated,

the distribution is made as follows to the extent of partnership

assets:
1. All federal and state taxes are paid.
2. Al'l enpl oyee wages and benefits are paid.
3. All secured liabilities are paid.
4. Al'l unsecured liabilities are paid.
5. The remaining funds, if any, are divided anong the

partners in accordance with their percentage of ownership
interest in the partnership.
The proceeds received by a partner in the dissolution of a

partnership is a return of his investment. Any gain or loss in the
di ssolution is treated as a capital gain or |oss. Exanpl e: A
partner paid $4,000 for stock and received $3,000. He had a $1, 000
capital | oss. |f the partner received $6,000, he would have a
$2, 000 capital gain.

Depending on the conplexity of the partnership business,
termnation may be quick, or it may be a | ong and invol ved process.

Until the partnership is fully termnated, the individual liability

of the partners continues. |f the partnership does not have enough
assets to pay all its debts and liabilities at time of termnation,
the partners nust pay the remaining balance. |[If the partnership

and sone of the partners are insolvent, the UPA requires the
remai ning solvent partners to pay all the outstanding debts and
liabilities of the partnershinp. Exanpl e: The partnership owes
$2,000,000; it has assets of $1,000,000 and three of the four

partners are insolvent. The remaining partner, who may own only
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10% of the partnership, nust neverthel ess pay the entire $1, 000, 000
out standi ng debt of the partnership. It is to avoid this result
that the UPA states that a partnership dissolves when a partner
files for bankruptcy protection.

Under the Uniform Partnership Act, a partnership does not pay
interest on a partner's share of proceeds after dissolution except
for the tinme "after the date when repaynent shoul d have been nade."

If the partnership is late in making a distribution after the
di ssolution, it must pay interest for the tine of the delay. As
wi th nost provisions of the UPA, the partners can nake an agreenent
not to have this provision apply. Partners may agree to have the
partnership pay interest on a partners' distributed share fromthe
date the dissolution plan is adopted rather than the date the
di stribution could be made.

R TAX TREATMENT OF CONTRI BUTED PROPERTY

A partner who contributes property to a partnership does not
recognize gain or loss on the transfer to the partnershinp.
Exanpl e: A partner contributes real estate to the partnership with
a basis (cost) of $200,000. The property has a fair market val ue
of $1,000,000. |If the partner had sold the property, he woul d have
had to pay capital gain on the $800,000 profit. By contributing
the property instead, the partner does not realize any capita
gain. The partnership has the contributing partner's basis in the
property, not its fair market value at the tinme of transfer. |If

the partnership sells the property for $1, 000,000 the partnership
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has a capital gain of $800,000 that will be passed to the partners.
S. COMPARI SON W TH A SUBCHAPTER S CORPORATI ON

A partnership is subject to its own peculiar tax treatnent
under federal tax law. Mst unincorporated associations and trusts
t hat conduct business are taxed as though they were corporations.
Par t nershi ps, however, are treated differently. The inconme is
attributed to the partners in accordance with their percentage of
partnership interest. The partnership itself pays no incone tax at
the federal |evel. Exanpl e: A partnership earns $1,000,000. It
pays no taxes. The partners nust include the $1, 000,000 on their
tax returns. Assumng a 28% federal tax rate, the partners wll
pay $280, 000, not the total $519,200 that a C corporation and its
shar ehol ders nust pay.

An S corporation is a corporation that, |ike a partnershinp,
permts the pass-through of incone to the sharehol ders. The major

di fferences between a partnership and an S Corporation are as

fol |l ows:

1. Partnershi ps may admt anyone as a partner and may have
any nunber of partners, whereas S corporations are
limted to 35 nenbers of special status.

2. Partnerships can divide profits and | osses in a manner

not related to the partners' ownership interest. By
contrast, S corporations nust divide profits and | osses
anong the sharehol ders in accordance to their percentage
of stock ownership. |In nost cases, these differences are
not inportant because the S corporation usually does not
want additional shareholders and does want profit and
| osses all ocated according to sharehol der investnent.
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3. There is no personal liability on the part of the
shar ehol ders for the S corporation's debts. In
conparison, the general partners, but not Ilimted
partners, have personal liability for the partnership
debt s.

Persons consi dering doing business as a partnership should weigh
the relative nerits of both a partnership and an S corporation and
el ect the one that best suits their type of business.
T. FICTITIOQUS NAME

Most states require a partnership to file a fictitious
business nane if they are doing business with the public. Al |
states require a partnership doi ng busi ness under a nanme other than
its owmn to file a fictitious business nane statenment. The purpose
of a fictitious nane statenent is to give the world notice of the
entity or person actually running the business. Usually the filing
is in the county clerk's office of the county where business is
conducted under the fictitious nane. I f the partnership does
busi ness under a fictitious nane in several counties, the filing
must be done in every county where it does business.

U TAX W THHCOLDI NG

When a new partnership is fornmed, all of the partnership's
enpl oyees are required to fill out new W4 forns (Enployee's
Wt hhol di ng Exenption Certificate). Everyone, except the partners,
who receives conpensation for work is an enployee and is required
to conplete the W4 form Since the partners are owners of the
partnership and have to nmake estimated paynents every quarter on

their earnings, they are not required to conplete W4 forns.
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As an enpl oyer, the partnership nmust w thhold federal incone
tax and social security tax together wth all nmandated "state
wi t hhol di ng" fromthe salaries of the enployees. These taxes are
wi thheld and reported on a cal endar year basis regardless of the
tax year of the partnership. The returns for the tax w thhol di ng
and the deposits are submtted to the IRS on a quarterly or nore
frequent basis.

The anount wthheld from an enployee's paycheck by the
partnership is based upon the enpl oyee's wage |level, marital status
and the nunber of allowances clainmed on the WA4. The IRS will
provide the partnership with information and assistance in
cal culating the proper anounts to be w thheld.

Partners are not considered enployees. Partners are denied
many of the tax advantages available to normal enployees. The
deductions all owed enpl oyees for fringe benefits are not avail able
for partners. There is no withholding fromthe partners for Soci al
Security and ot her taxes.

V. PARTNERSH P TAX RETURNS

A partnership and a regular C corporation treated
differently. Profits and | osses of a partnership are passed to the
partners and are not taxed by the federal governnent. Even though
income froma partnership is not taxed at the federal level, an
annual tax return, U S, Partnership Tax Return (Form 1165) nust be
filed. Form 1165 nust be filed within three nonths and 15 days of

the end of the partnership's tax year. Form 1165 is an information



75

return that the IRS requires to assure that the partners are
actually reporting their shares of the partnership incone. The IRS
publishes a panphlet, Publication 541 (Tax Information on
Partnershi ps) to assist partnerships in their tax filing.

A tax vyear is the year period for that a partnership
calculates its tax liability. The Internal Revenue Code requires
the partnership to use the tax year adopted by the principal
partners. Principal partners are defined under the | RC as anyone
owni ng over 5% of the partnership. A partnership is required to
file and pay its federal w thholding return (Form 941) quarterly.
The return is required to show the income and Social Security taxes
wi thhel d fromthe enpl oyees' wages as well as the matching social
security contributions by the partnership. The partnership is
required to deposit the federal income and Social Security taxes on
a nonthly basis in an approved commercial or federal reserve bank.

The partnership is required to furnish an annual Wage and Tax
Statement (FormW2) to every enployee prior to January 31 of each
year for the previous cal endar year. The W2 nust show the total
wages paid and the anounts deducted for inconme and social security
taxes. The partnership nmust submt the original of each enpl oyee's
previous W2 and the annual Transmttal of Inconme and Tax Statenent
(FormW3) to the Social Security Adm nistration no later than the
| ast day of February for the previous cal endar year. For exanple,
for tax year 1994, it nust be filed by the end of February 1995.

W  STATE TAXES
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Unl ess a partnership does business in a state that has no
incone tax (there are very few), it will have to conply with state
tax laws. Partnerships are treated by the state tax codes in a
manner simlar to their treatnment by the IRC. Partnerships, under
state tax laws, are viewed the sane as under federal |aw pass-
t hrough vehicles. Al profits and | osses of the partnership pass
t hrough, neaning they are attributed to the individual partners
according to their ownership interests in the partnership.

The effect of this pass-through of profits and | osses is that
the partnership is not taxed and there is no double taxation of the
partnership income as wth a regular corporation's incone.
I ndi vi dual state laws can vary fromthe federal tax |law on specific
itenms, but overall they are quite simlar in concept.

V. LIMTED LI ABI LI TY PARTNERSHI PS

The nost inportant change in partnership law since the
creation of the limted partnership is occurring now A few form of
partnership has been enacted by sone states called the REGISTERED
LIMITED LIABILITY PARTNERSHIP or just the LIMITED LIABILITY
PARTNERSHIP (LLP). The limted liability partnership is a cross
between the two existing types of partnerships: the general
partnership and the limted partnership. On the whole, a LLP is the
treated the sane as a general partnership except for the fact that
the LLP provides a degree of protection to the partners for the
liabilities of the partnership. A LLP nust, the same as any ot her

type of partnership, be conposed of two or nore persons, trusts, or
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conpani es who have joined together to engage in a business for
profit.

The driving force behind the enactnent of LLP Acts is that
professionals are permtted to practice their profession through
the use of the LLP. As discussed in the Section V LIMITED LIABILITY
COMPANIES, sonme states, nost notably California, do not permt
professionals to do business through the use of alimted liability
conmpany, LLC. In such states, professionals are limted to doing
business in a corporate form as either a regular corporation or
subchapter S to limt their liability for the debts of the
busi ness. In order to provide professionals to get together and
conduct their profession with some degree of limted liability for
pr of essi onal s working together, sone states have enacted |limted
liability partnership acts. California is a state that does not
permt professionals to operate through a LLC and i nstead adopted
in Cctober 1995, one year after the enactnent of its LLC Act, a LLP
Act. O her states which permt LLP's are Del aware, M nnesota, New
York, New Mexico, Texas along with the District of Colunbia. Mre
states may be adopt such acts in the future. As of April 1997, al
50 states along with the District of Colunbia have enactnent
limted liability conpany acts. A LIMITED LIABILITY COMPANY OFFERS
THE OWNERS (MEMBERS) SAME DEGREE OF FREEDOM AND OPERATION AS AN LLP
ALONG WITH EVEN GREATER PROTECTION FOR LIABILITY FOR THE BUSINESS*"S
DEBTS. Usually, if a person can do business in either the LLC or

the LLP form the LLC formis better. As stated above, however, not
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all states permt their professionals to do business in the LLC
business form Therefore, in such states, the LLP is the only
alternative to a formng a corporation if it is available in the
person's state
A. STATUS OF THE PARTNER

The LLP is for nost purposes the same as a general
partnership. Al of the discussions previously,in this books,
regardi ng a general partnership except for the personal liability
of the partners applies to the LLP. A partner of a LLP is a general
partner not a limted partner. One of the major differences between
the LLP and a general partnership is that the LLP is governed and
managed by a witten partnership agreenent whereas the genera
partnership is not required to have a witten partnership
agreenent. THE GENERAL PARTNERSHIP AGREEMENT IN THE PARTNERSHIP CLE
COURSE CAN BE USED FOR A LLP IN THOSE STATES THAT PERMIT LLP*S.

As with a general partnership or limted partnership, the
partners are the owners of the partnership in accordance to the
terms and conditions set forth in the partnership agreement. As
with any partnership, the partners are responsible for the
managenent of the partnership either directly or through managenent
whi ch they el ect or appoint. The partnership agreement will govern,
when stated, those disputes that normally arise during the norma
course of business. Wien the partnership agreenent does not cover
such instances, the normal business disputes or matters are handl ed

by the majority vote of partners. \Wen the disputes,in questions,
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are outside the normal course of business, the dispute can only be
resolved by the wunaninous vote of the partners, RUPA section
401(J).

One of the common concerns that arise in the creation of a
partnership,be it a general partnership, |limted partnership or
LLP, is how the partnership can be capitalized. Every business
needs noney to operate and a partnership is no different. The
guestion is, however, how the partnership will get its noney and
what woul d happen if the conpany fails. Partnerships al nost al ways
have to rely on capital contributed by their partners. The issue
is, then, whether the capital wll be treated as a loan or the
purchase of an equity interest. Loans have to be repaid but do not
entitle the lender to an ownership interest in the partnership.
Whereas a contribution to equity is not repaid but does purchase a
percentage of the partnership. This issue is inportant if the
partnership fails and there is not enough cash to return the
capital to the partners after the paynments of the partnership
debts. The law is settled on this point it is in practice that
difficulties arise. Any partner, even for a LLP, can lend noney to
t he partnership and transact business with it in accordance with
state law. On dissolution of the partnership, the partners stand on
the sane footing as regular creditors to the extent of their
| oans, equity interest remain separate. The treatnent of |oans by
partners to the partnership is the same for LLP's as with other

types of partnership as discussed in the earlier termnation
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chapter.
B. A PARTNER"S LIMITED LIABILITY FOR THE PARTNERSHIP DEBTS

In a general partnership, the partners are jointly and
severally liable for all of the debts of the partnership. In a
limted partnership, the general partner is jointly and severally
liable for the debts of the partnership while the limted partners
are not liable for those debts. The difference stenms fromthe fact
that the limted partners have no managenent and control of the
[imted partnership.

Since the LLP is a cross between the general partnership and
l[imted partnership, so too is the liability of its partners for
the LLP's debts. Cenerally, partners are jointly and severally
liable for the debts of the LLP except that they are specifically
held not to be liable, neither directly or indirectly, for the
negli gence, wongful acts or m sconduct of the other partners. This
generally neans that if one partner injured another person in the
course of the partnership's business, that partner mght be
personally liable for the damages along with the assets of the
partnership but not the other partners. In contrast, if an enpl oyee
injures a person while in the course of the partnership business,
both the partnership and the partners thenselves are usually |iable
for the damages. However, state law is controlling and not al
states with LLP Acts treat the issue of liability the sane. Sone
states, for exanple, extend a partner's |imted liability to acts
commtted by agents and enpl oyees while both New York and M nnesota

go even further and Ilimt all partner Iliabilities for all
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obligations of the LLP. Partners of a LLP still remain liable for
their own wongful msconduct. In addition, nost states having LLPs
hold partners liable for the m sconduct of persons under partners
managenent, control or direction which is rather straight forward.

The rights of creditors of a LLP are determ ned by state | aw.
As stated above, partners of a LLP possess sone degree of limted
l[tability for the debts of the partnership. If a creditor debt is
of the type for which a partner is not liable, then a creditor
cannot seek paynment of the debt fromthe partner. If the debt is
one for which limted liability protection does not apply, then the
creditor can seek collection from the partners. GCenerally, a
partner is not liable for the errors and om ssions of the other
partners, enployees or agents of the partnerships. To know the
extent of the limted liability, the state LLP Act nust be
revi ewed.

C. SPECIAL REQUIREMENTS FOR THE LLP

A general partnership has no formal requirenents. A genera
partnership is wusually not required to have its partnership
agreenent in witing or to file anything wwth the state. Alimted
l[iability partnership however nust do both. A LLP needs the
partnership agreement in witing, the one in this book would
suffice in order the forma LLP

A LLP, unlike a general partnership, is also required to file
an application wth the Secretary of State or Departnent of
Cor porations to becone registered as a LLP hence the second nane,

REG STERED LI M TED LI ABI LI TY COVPANY. The application form can be
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acquired upon request fromthe Secretary of State's office if an
official one is required. Sone states that have LLP Acts do not
have official application forms but sinply require that the
application be typewitte n stating information required to be
produced under the state's LLP Act. The application, itself, is
extrenely easy to conplete. The basic information to be provided is
the nanme of the partnership, nane and addresses of the partners,
t he busi ness address of the LLP and the agent for service of proces
of the LLP. In essence, this information is the sane required by a
Certificate of limted partnership. Usually, only one filing is
required with the Secretary of State. Del aware, however, requires
an annual renewal filing of the LPP is converted into a genera
partnership with liability protection for the partners. Mst states
that have an LLP Act also require a LLP forned in another state
which wi shes to do business in the state to register with the
Secretary of State as well. For such states, the failure of a
foreign LLP to register would strip the LLP of its limted
l[iability protection for its partners.

Al LLP Acts require that the nane of the conpany contain with
the words "limted liability conpany” or the abbreviation "LLP".
The nanme, as with any conpany can not be so simlar to another
conpany as to be decepti ve.

D. CONVERSION OF A GENERAL PARTNERSHIP TO A LLP
The states that permt LLPs also permt general partnerships

to be converted into LLPs. The conversion is sinple and, in
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essence, the sanme as the formation of a new LLP. The genera
partnership will file with the Secretary of State and application
for conversion which contains the basic information as an
application froma new LLP al ong the nane of the original general
partnership which is being converted. Conversion does not alter or
change the partners' liabilities for the conpany that were incurred
prior to the conversion. Prior to the conversion, eachof the
partners was personally for the paynent of all of the debts of the
partnership. After the conversion, each of the partners still
remain personally liable for paynment of all of the debts and
obligations of the partnership incurred prior to the conversion.
Only the new debts and obligations incurred by the partnership
following the conversion will be governed by the limted liability
provi sions of the state's LLP Act.

From a tax standpoint, conversion should not result in a
taxabl e event to either the partnership or any of the partners. In
contrast, when a regular corporation converts to a subchapter S
status or intoalimted |iability conpany, that is considered to
be a taxable event. As such, the conversion of a corporation could
result in its assets being reapprai sed and taxes paid on what the
| RS woul d consider to be paper distributions. In such cases, nore
t han the business formis being changed; the tax status is also
being changed from a corporate tax status to that usually of a
partnership. Conversion froma general partnership to a LLP would

not be taxable event because the entity still remains a partnership
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for tax purposes only the precise business form changes not tax
status or ownership.

E. OPERATING A LLP IN OTHER STATES

As stated above, not all states permt a limted liability
partnership to be formed under its state |law. Therefore, if an LLP
wi shes to do business in another state, a review of the |aw of that
second state should be reviewed. If the second state permts LLPs
to formed under its state law, then there is no problemw th dopi ng
business in that state. The United States Constitution's Full Faith
and Credit and Privileges and Immunities C auses would require the
second state to permt the foreign LLP to operate with |imted
liability for its partners. Constitutional issue arises when the
second state does not permt LLP's to operate under its state |aw
In this situation, permtting a foreign LLP to operate with limted
l[iability for the partners would permt non-citizens an advant age
not available to its own citizens. The result could be that
citizens in the second state would formLLP s in another state just
to cone into the hone state and operate.

The issue of foreign operations of the LLP also canme up for
limted liability conpanies. Now, all 50 states have limted
liability conpany acts. Prior to adopting such acts it was very
unclear as to whether a limted liability conpany doi ng business
across state lines would have limted liability protection for its
menbers.

For LLP the projected future is different. Mst states do not
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have a LLP Act even though they have a LLC Act. The reason for this
is that nost states do not prohibit professionals from doing
business in the form of a |limted liability conpany. The nmain
reason for having a LLP is that the partners are not permtted to
forma LLC. A Limted Liability Conpany is usually better than a
LLP because it generally gives a greater degree of protection from
t he conpany's debts while providing the sane flexibility of the
LLP. Therefore states that permt professionals to formLLCs see no
reason to enact LLPs. It is always inportant to review state | aw
when considering to do business in the LLP form A LLP valid in one
state may not, in the end, be held to bestow limted liability
protection for its partners for acts commtted in another state
that does not recognize LLPs. In that situation, it nmay be possible
for the LLP to forma LLCin the second state and do in the second
state as the LLC Partnerships can be nenbers of an LLC. Al of
whi ch neans that doing business in other states requires care and
conpliance with the | aws of each of the appropriate states.
V. A LIMTED LI ABILITY COVMPANY
A. | NTRODUCTI ON

A limted liability conpany (LLC) is a cross between a
corporation and a partnership. The characteristics that are shared
Wi th a corporation and partnership are:

1. Most inportantly, an LLC bestows limted liability
protection on its menbers just as a corporation does its
shareholders and a I|limted partnership its limted
partners.

2. An LLC can provide free transferability of its menbership
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interests the sane as a corporation or partnership.

3. An LLC can provide for continuity of life after the
deat h, resignation, expulsion or bankruptcy of a nmenber
the sane as a corporation or partnership.

In addition, an LLC may give full managenent and control to just a

few managi ng nenbers, that is the sanme treatnent that is avail able
in a partnership and simlar to that of board of directors of a
cor porati on.

Most state that LLC Acts also permt attorneys to practice | aw
in a professional LLC. Sone states, however, such as California
and Nevada, do not permt professionals to formLLC s. Sone states
that do not currently permt professionals to form LLC s have
| egi sl ati on under consideration to renove those restrictions.

Followwing are the major differences between LLC s and
corporations and partnerships:

1. Unli ke a corporation, that can have perpetual existence,
sone LLC Acts an LLC can only exist for a stated period
of time (30 years in sone states).

2. Unli ke the partners of a partnership, the nenbers of an
LLC are not personally liable for the debts of the
conpany, that is the sane basic treatnent as that of
shar ehol ders of a corporation

3. Unli ke a corporation, the LLC does not have corporate
restrictions on financing. |In particular, the LLC does
not need to create a special surplus account for
di stributions.

4. Absent an agreenent anong the nenbers to the contrary,
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profits and |losses of an LLC in the majority of states
are allocated in accordance with the percentage of their
capital contributions. A few states have adopted the per
capita partnership rule that holds that if there is no
agreenent on their division, profits and |osses wll be
al l ocated equally anong the nenbers. Either nmethod is
different fromthat of a corporation in that profits and
| osses are based upon the nunber of shares that a

shar ehol der owns in the corporation

The main advantage of an LLCis the limted liability that it
provides its owners (called "nmenbers”). As an LLC, the nost that
menbers can lose in a |awsuit against the conpany are the assets
they contributed to the LLC. The limtation of liability does not
extend to any personal guarantees of conpany debts by a nmenber. If
a nmenber personally guaranteed a conpany |oan of $100,000, the
menmber is personally liable for the repaynment. The nmenber's
liability arises not because the person is a nenber of the conpany
but because the nenber signed a guaranty to pay the |loan so as to
get the lender to make the | oan to the conpany.

Limted liability for menbers is quite different fromthat of
a partnership where the partners are totally liable for all debts
of the business. Oreditors of a partnership can attach every doll ar
and piece of property that a partner owns to settle a judgnent
against the partnership. Such personal attachnment to satisfy

conpany debts cannot be taken against the assets of a nenber. It



88

istoavoid this unlimted liability for the debts of the business
t hat people incorporate or form an LLC. Few people invest in a
business if they risk |losing everything they have earned or wl|
earn in the future.

LLC' s are relatively new. As of April 1997, all 50 states
have adopted an LLC act. Even the D strict of Colunbia now permts
LLC's to be form within its borders and for a foreign limted
liability conmpany to operate within it and which wll provide
l[imted liability protection to its nenbers.

An LLC is considered to be separate and apart fromall of the
peopl e who own, control or operate it. An LLC holds nost of the
rights of a |legal person. An LLCis can validly execute contracts,
i ncur debts, hold title to both real and personal property and pay
taxes. The attractiveness of LLC s stens fromthe fact they are
separate legal entities fromtheir owners (nmenbers). Thus they have
uni que advant ages over both corporations and partnershi ps.

B. FORVATI ON

An LLC is a statutory creation. It can only be forned by
strict conpliance with the state |aw under which it is created
LLC s, just as corporations and limted partnerships, require
public filing of formation docunents. The reasons for filing
Articles of Organization are:

1. To give public notice that the conpany is fornmed in a way
that bestows limted liability on the nenbers for the
debts of the conpany, and

2. To tell the public where the conpany is | ocated and who
can act on its behal f.
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Most states permit an LLC to only have one owner, nenber.
However, several states require an LLC to have at least two

menbers. Corporations, on the other hand, are permtted to have

only one sharehol der. In addition, several states permt one
person to form an LLC, but the conpany will not be given effect
until it has nore than one nenber. These states include Arizona,
Col orado, Delaware, Illinois, lowa, Kansas, Louisiana, Mryland,

M nnesota and Virgi ni a.

The states that require a conpany to have two or nore nenbers
al so require that two or nore persons sign either the Articles of
Organi zation or a subscription agreenment prior to the filing of the
articles. If a conmpany falls bel ow the m ni rum nunber of nenbers
for an LLC, the conpany will not only be dissolved but will |ose
the limted liability shield for its nenbers to the extent
necessary to conplete the conpany's business. This could be
inportant if a conpany continues to do business for an undue period
of time with less than the m ni num nunber of nenbers. The two-
menmber requirenent ensures the availability of the partnership
classification for tax purposes. A partnership requires by
definition two or nore persons engaged in business. |If the conpany
does not have two nmenbers, it cannot be considered a partnership.

1. ARTICLES OF ORGANI ZATI ON

Articles of Organization are an application by a group of
individuals or entities for a license to do business as an LLC in
the state. Once the articles are accepted and filed, the LLCis

formed. Each state sets its own requirenments for the contents of
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the articles; however, they all require:

1. A nane for the conpany that does not m slead the public
but does disclose that it is an LLC
2. The address of the conpany's principal place of business.
3. The name and address of the conpany's registered agent in
the state.
The requirenent for listing both the resident agent and the

registered office is also inposed upon a conpany that s
incorporating. The registered agent nust be |isted because he is
the one authorized to receive process against the conpany. The
resident agent is the one who is served | egal notices, sumobns and
conplaints on behalf of the conpany. A conmpany's failure to
mai ntain a resident agent in the state by default agrees to |l et the
secretary of state serve as the resident agent. The registered
office is the location where the conpany's books and records are
kept in the state. The listing gives notice to the world at |arge
where any conpl ai nt agai nst the conpany can be served.

Several states also require additional provisions to be

included in the articles such as:

1. How capital contributions into the conpany wll be
received by the conpany.

2. Whet her the conpany will be treated as a corporation or
partnership for tax purposes.

3. The nane and address of each organi zer.

4. Whet her all the nenbers or centralized managenent wll

manage t he conpany.
The states of Col orado, Florida, Mnnesota, Nevada, West Virginia

and Womng require the articles to state if the conpany has an

agreement that it wll <continue in effect wupon the death,
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bankruptcy or w thdrawal of a nenber.

The reader should famliarize hinself with the particular LLC
| aw of the state where the LLC will be forned to assure that the
| aw has not recently changed. The provisions of the Articles of
Organi zation can only be altered by filing an anendnent to the
articles. Because it is difficult procedurally to anend the
articles, nenbers sonetinmes place inportant nmanagenent provi sions
inthe articles. In practice the entire operating agreenent or any
of its provisions can be included in the articles. Once sonething
is listed in the articles, it can only be changed by filing an
amendnent to the articles.

The articles nust be approved and adopted before they are
filed. Those who will file the articles will call a neeting of
potential nenbers. Those at the neeting decide the provisions to
be contained in the articles. They also decide whether all the
menbers or a centralized panel of selected managers will manage the
busi ness. Once the articles are adopted, they nust be signed by all
of the nmenbers if no managi ng nenbers are selected or by all of the
managi ng nenbers if managenent is to be by selected nmanaging
menbers. Usually the operating agreenent for the conpany is also
created and adopted at this neeting.

2. OPERATI NG AGREEMENT

The LLC exists on paper after it files its articles. The LLC,
however, does not exist at law (de jure) wuntil menber ship
certificates are actually issued. The fact that the conpany has

out st andi ng nenbership certificates in the hands of nenbers is the
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defining characteristic of the existence of an LLC Recal | that
a corporation, in like manner, is not considered in effect until it
has i ssued and sold stock. Following the filing of the articles,
the potential nmenbers of the LLC neet to purchase their menbership
certificates and adopt the operating agreenent for the business.
After the menbership certificates have been issued, the conpany is
fully fornmed.

Qperating agreenents are the rules for the general day-to-day
managenent and operation of the LLC. Contained in the operating

agreenent are the terns of the conpany as it relates to:

1. The capitalization of the business.

2. The distributions made fromthe business.

3. The adm ssion and w t hdrawal of nenbers.

4. The managenent of the busi ness.

5. The fiduciary duties owed to and by the nmenbers.
6. The di ssolution of the conpany.

The operating agreenent is adopted by the nenbers and thereafter
can be anended only by a mpjority vote of the nenbers. An
operating agreenent designates nmany of the areas of potential
conflict within an LLC and the delegation of duties and
responsibilities. Qperating agreenents can be general in nature or
closely tailored to the needs and desires of the nenbers. Sone
states do not require the operating agreenent to be in witing. It
is always a good practice to have one witten, and nobst states
require it to be in witing. Only if the agreenent is in witing
can the actual intent of the menbers be proven with confidence.

Operating agreenents are not set in concrete. Menbers can
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alter or amend the operating agreenents by sinply having a properly
conducted neeting to do so. The purpose of operating agreenents is
to establish procedures for the daily adm ni strati on and nanagenent
of the LLC. As the LLC devel ops, the operating agreenent nust be
anended to keep pace with the changing structure of the LLC

As can be seen fromthe foregoing discussions, the steps for
formng a business as an LLC are sinple and can be summed up as:

File the Articles of Organization,
Adopt the operating agreenent, and
| ssue the nenbership certificates.
Once these steps have been acconplished, the LLC is fornmed and can

conmmence operations. An LLCis easier and | ess expensive to create
than a corporation or a limted partnership provided ordinary
caution and care are undertaken.
3. MEMBERS

Menbers are the owners of an LLC. Usually an LLC need only
have one nenber. Menbers own the nenbership certificates of the LLC
and have the right to vote in the election of managi ng nenbers. A
menber's ownership interest in the conpany is determ ned by:

1. The nenber's percentage of contribution in relation to
the total contribution of all nenbers, or
2. Per capita (equally divided anong all the nenbers
irrespective of contribution), or
3. An agreenent between the nenbers.
Menbers are not personally |liable for the debts of the LLC beyond

the extent of their investnent in the nmenbership certificates of
the LLC. The exception to this limted liability exists where a

menber personally guarantees the paynent of a conpany debt or



94
obl i gation.

Menmbers of an LLC engaged in the practice of |aw nust all be
attorneys. As with professional corporations and partnerships, a
| egal professional LLC requires its nenbers to all possess a
license to practice |aw The reason for this derives from the
canons of professional responsibility that prohibit fees being paid
to nonattorneys and the ethical possibilities of nonattorneys
influencing an attorney's representation of a client.

Surviving spouses or famly nmenbers of a deceased nenber
however, are entitled to receive conpensatory distribution for the
wor k done by the deceased partner and paynent for the deceased
menmber's interest in the professional LLC without violating the
prof essi onal rules.

Menbers may agree to manage the conpany thensel ves or to el ect
a few nenbers who are called the "managi ng nenbers.” In addition
to electing nmenbers who are call ed managi ng nenbers, the nenbers
are required to vote for the follow ng acts:

1. Any anmendnent of the Articles of Organization,

2. Any sale, option or |ease of substantially all of the
LLC s assets,

Any nmerger or consolidation of the LLC with another LLC,
Amendnent of the operating agreenent,

o kW

Renoval and repl acenent of nanagi ng nenbers, and
6. Di ssol ution of the LLC
The term "managi ng nenbers" refers to all of the managi ng nenbers.

Managi ng nmenbers nust be elected if the operating agreenent does

not specifically assign the managenent to all of the nmenbers. |If
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managi ng nmenbers are elected, they alone are responsible for
runni ng the day-to-day business of the LLC. Wen the LLCis taxed
as a corporation, the managing nenbers are permtted reasonable
conpensation for their services. In small LLC s, the managing
menbers usually serve without pay since they are usually protecting
their own investnent. The decision to have the LLC nmanaged by
el ected nmanagi ng nenbers is an el enent of corporate existence. |If
the conpany also has free transferability of its shares or a
continuity of life, it will be taxed as a corporation and not as a
part ner shi p.

Most operating agreenents for an LLC require an annual
menbers' neeting to review the business affairs and conduct of the
conpany. At this tine the nenbers al so el ect nmanagi ng nenbers for
anot her year. Menbers are wusually given votes equal to their
percentage of ownership in the conpany as evidenced by their
menbership certificates. A majority of those votes is needed to
pass a resolution (the matter voted upon).

A nmenber owes to an LLC a duty of loyalty. A nenber cannot
usurp a conpany benefit: take for hinself a benefit that could go
to the LLC. A menber owes to the LLC the right of first refusa
of any business opportunities the menber discovers that could
affect the LLC. Exanple: The LLCis in the paving business. A
menber cannot forma conpeting paving business and solicit business
fromthe LLC s existing clients. Wen a nenber has a personal
interest in a matter before the board, the nenber is only all owed

to vote on it if:
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1. The nenber's interest has been fully disclosed to the
board, and
2. The contract is just and reasonabl e.
A nmenber cannot be sued by other nenbers for |osses incurred as a

result of his actions or decisions provided they were undertaken in
a reasonabl e and prudent nmanner.

As agents of the LLC, nenbers have the authority to bind the
LLC by their actions. Menbers can execute contracts for the LLC
and can subject the LLCto liability for damages arising fromtheir
negligent or intentional acts commtted on the LLC s behalf.

Al states that permt LLC s hold that an assignnment of a
menber's interest only passes financial rights unless the operating
agreenment states otherw se. The assignee (person who acquired a
menber's interest in the conpany) only acquires the right to
participate in the managenent of the conpany through a mpjority
vote of the other nenbers. This vote usually nust be unani nous.
This is an inportant consideration. Unless the operating agreenent
states otherw se, the nonassigning nenbers nust agree to let the
new nmenber participate in the managenent. This requirenent for
nonassi gni ng nmenber approval to receive full benefit of a nmenber
interest denies free transferability. This 1is a corporate
characteristic that can possibly deny the LLC being taxed as a
part ner shi p.

4. NMEMBERSHI P CERTI FI CATES
Menbership certificates can be considered as the ownership

interests in an LLC The nmenbership certificate is little nore
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than a record that a person is a nenber of the conpany. The degree
of interest that the nenber has in the conpany is determned by the
ternms of the operating agreenent. Every LLC is authorized to sel
a certain nunber of menbership certificates in accordance with the
security laws of the state where the conpany is forned. The
purchasers of the nenbership certificates acquire an ownership
i nterest based on their percentage of the nmenbership certificates
to the total nenbership certificates outstanding. Menber shi p
certificates may be sold by an LLC for noney, |abor, services,
cancel ed debts or for property contributed to the LLC. Menbership
certificates also can be purchased with a prom ssory note; in such
cases the nenbership certificates are usually (but not required to
be) secured by tangi ble property.

Menbership certificates can be voting or nonvoting in nature.
Nonvoti ng nmenbership certificates are usually issued by an LLC to
rai se noney wthout giving the owner the right to participate in
the business. To attract purchasers for its nonvoting nmenbership
certificates, an LLC could guarantee a fixed distribution paynent
with the option to later convert the nonvoting interests into
voting interests based upon a fixed fornul a.

B. TAXATI ON

How an LLC will be taxed is the second nost inportant concern,
the first being the limted liability of nenbers. Because an LLC
has elenments of both a corporation and partnership, it can,
depending on the facts, be treated for tax purposes as either a

corporation or a partnership. Wen the LLC is taxed as a
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partnership, its inconme is passed to its nenbers and double
taxation is avoided. On the other hand, when an LLC is taxed as a
corporation, its incone is taxed twice, first upon being earned and
second when distributed to its nmenbers as dividends. It is al nost
al ways better for an LLC to be taxed as a partnership so as to
avoi d the doubl e taxation.

Regardl ess of howa LLCis treated for tax purposes, be it as
a partnership or as a corporation, the nenbers of the LLC wll not
have personal liability for the debts of the conpany.

Federal Tax | aw changed dramatically in 1997. As of January 1
1997 all newly fornmed LLCs with two or nore nenbers wll be
treated as a partnership for tax purposes unless the LLC elects
corporate tax treatnment either as a C corporation or S corporation.
A single nenber LLC will be treated as a sole-proprietorship for
federal tax purposes. This is a conplete reversal of prior federal
tax law. Prior to 1997, an LLC was taxed as a corporation unless
it could prove to the IRS that is should be a partnership. In order
to prove that a pre-1997 LLC should be taxed as a partnership it

had pass a special four-prong test created by the IRS.

As of January 1997, LLC are automatically given partnership
tax treatnment unless they specially opt out of it. To opt for
corporate tax treatnent, the LLCwll file a new IRS Form 8832. The
el ection is effective on the date specified in Form 8832 or the
date filed if no date is specified. An effective date can even be

chosen that preceeds the filing date by up to 75 days. See IRS
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Regul ation sec. 301.7701-3(c)(1)(i).

While LLC s no | onger have to pass the IRS s four prong test
for federal tax purposes, many states still apply that test in
order to determne if the LLC wll get state partnership tax
treatment. These states had patterned their tax laws after the
federal tax law and have not, as yet, changed their tax law to
coincide with the new federal laws. In addition, some states have
witten the four-prong test into their LLC Acts so that the
Articles of Oganization filed in those states nust address the
i ssues raised in the four prong test.

Because sone states still use the IRS four-prong test to

determne if an LLC will be treated as a partnership for state tax

pur poses, this chapter will discuss the four-prong test. The IRS
Revenue Rulings on the four-prong test are still persuasive
authority for determning whether an LLC wll get partnership
taxation in a state which still enploys the test. If it is not

known whether a particular state uses the IRS four prong test in
deciding whether to give an LLC partnership treatnent, the
organi zer can go ahead and assune that it does and neet the test,
t hereby assuring partnership tax treatnent for both federal and
state purposes. Later if it is determned that the state does not
use the four prong test or if state lawis changed to do away with
it, the conpany can change the articles or operating agreenent any
way that it wi shes without fear of losing the state partnership tax
treat nent.

THE FORMER IRS FOUR-PRONG TEST STILL USED IN MANY STATES
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The IRS utilized until January 1, 1997, a four-prong test for

determ ning whether an LLC wll be taxed as a corporation or a
partnership. |If an LLC possesses any three of the four follow ng
corporate characteristics, it wll be taxed as a corporation and

not as a partnership:

1

Limted Liability For Its Menbers. Al LLC s will have
this characteristic. It is to obtainlimted liability
for the nmenbers and the nenbers elected to conduct
busi ness as an LLC.

Centralized Managenent. The states which permt LLC s
all ow the nenbers to vest the managenent of the business
in certain managi ng nenbers. Wen this is done, the
managenent of an LLC assunes the corporate characteristic
of a board of directors.

Free Transferability of Interests. The right to sell,
transfer or convey an interest in a business freely and
wi thout restrictions is a corporate characteristic. Such
a right is simlar to a person being able to sell his
stock in a conpany. |f the non-selling nenbers nust
consent before the new nenber can participate in the
managenent, then there is no free transferability, and
this corporate characteristic would not be present.
Continuity of Life. The nost inportant aspect of a
corporation is its continuance after the death or
w t hdrawal of one of its shareholders. A corporation
unli ke a partnership, does not term nate upon the death
of its sharehol ders. If an LLC is required under the
terns of the operating agreenent to remain in full effect
until its termnation date, and even after the death of
a menber, it wll be considered to have the continuity-
of-life characteristic of a corporation. If the
remai ni ng nenbers nust vote to continue the conpany life,
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this corporate characteristic does not exist.
When three of the four characteristics |isted above were present,

the LLC was taxed as though it is a corporation. It does not nmake
good sense to do business as an LLC unless the conpany will be
treated as a partnership for federal tax purposes. In states which
still utilize the IRS test for determ ning whether the LLC wll be
treated as a partnership for state tax purposes, if an LLC has any
three of the above characteristics, it wll be taxed as a
corporation. Such taxation would be detrinmental to nenbers so care
must be taken in deciding which common characteristics the conpany
shoul d share wth a corporation

Anot her tax concern of an LLC is how its property will be
treated for tax purposes. Property which is titled in the LLC nane
is owmed by the LLC, not the individual nmenbers. The sane is true
for property contributed to a corporation or a partnershinp. A
menber who contributes property to an LLC relinqui shes ownership in
the property, and property purchased wth LLC funds is owned by the
LLC. This conpany ownership of the property nmeans that creditors
of nmenbers cannot attach the property. They are limted to
attaching the nenber's interest in the LLC. The property held by
an LLC can be legally sold, transferred or conveyed only by the
conpany. The LLC s basis in the contributed property is the basis
that the nenber had before it was contri buted.

C. DISSOLUTION OF AN LLC
Dissolution of an LLCis the termnation of the LLC and is in

fact its legal death. D ssolution usually occurs under the terns
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of the operating agreenent when any of the foll ow ng occurs:

1. The nmenbers hol ding nore than 50% of the voting rights in
the LLC vote to term nate.

2. The managi ng nenbers di ssol ve the LLC because
(a) The LLC never issued any shares and thus was never
a true LLC
(b) The LLC has filed a chapter 7 bankruptcy petition.
(c) The LLC has disposed of all its assets and hasn't
conduct ed busi ness for several years (usually five
years).
3. Creditors successfully file a legal action seeking

involuntary dissolution of the LLC in order to have their

debts paid through the |iquidation of the conpany assets.

4. The LLC reaches the termnation date listed in the
Articles of Organization.

The nmpbst comon reason for the early termnation of a conpany is

the death, bankruptcy or expulsion of a nenber. Unl ess the
operating agreenent states otherw se, a conpany will automatically
term nate upon the death, bankruptcy or expul sion of a nenber.

In the absence of a contrary provision in the operating
agreenent, voluntary wthdrawal of a nenber wll automatically
di ssolve the conpany in nost states. A few states such as
Del aware, lowa, Maryland, Texas, Virginia and West Virginia permt

menbers to withdraw without dissolving the conpany if it is not

prohibited in the operating agreenent. The states of Arizona,
Col orado, Illinois and M nnesota permt a nenber to wthdraw even
t hough forbidden in the operating agreenment. In a situation where

a nmenber withdraws and the conmpany is not dissolved, the nmenber is

entitled to the return of his capital. Florida, Kansas, Nevada,
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U ah and Wom ng each require the return of a wthdraw ng nenber's
capital wthin six nonths unless an earlier date is specified in
the operating agreenent. Several states, including Arizona,
Col orado, Illinois and M nnesota, provide for a reduction of the
capital returned to a wthdraw ng nenber when the withdrawal was in
violation of the operating agreenent and caused the conpany to
i ncur damages. In the absence of contrary intent expressed in the
operating agreenent, the states of Arizona, Colorado, Del aware,
II'linois, lowa, Louisiana, Mnnesota, Nevada, G6klahoma, Rhode
I sland, Texas and Virginia, state that the withdrawing nenber is to
receive the fair market value of his interest in the conmpany m nus
any damages cause by a wongful wthdrawal fromthe conpany.

After dissolution has been approved or ordered, the LLC nust
stop doi ng busi ness except to the extent necessary to conplete the
affairs of the LLC When resolution to dissolve is adopted or
ordered, the LLCis required to file a certificate of dissolution
with the secretary of state where it was fornmed. Conpany assets
are distributed in the followi ng order of priority:

All federal and state taxes are paid.

Al'l enpl oyee wages and benefits are paid.
All secured liabilities are paid.

All unsecured liabilities are paid.

AR S

The remaining funds, if any, are divided anong the
menbers in accordance with their percentage of ownership
interest in the outstanding nenbership certificates of
the LLC

The proceeds received by a nenber in the dissolution of an LLC are

a return of the nmenber's investnent. Any gain or |oss realized by
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a nmenber as a result of the dissolution is treated as a capita
gain or |loss. For exanple, assunme that a nenber had paid $4, 000 for
t he menbership certificates. He received $3,000. He had a $1, 000
capital | oss. | f the nenber received $6,000, he would have a
$2, 000 capital gain.

All states require LLC s forned under their laws to file a
statenent of dissolution either before or after the dissolutionis
conpl et ed. Arizona, Florida, Kansas, Louisiana, Maryland,
M nnesot a, Nevada, Cklahoma, U ah and Womng, in addition, require
filing a statenment of intent when the dissolution is finished. The
states of Delaware, Illinois, lowa, Rhode Island, Texas, U ah,
Virginia and West Virginia do not require a first filing stating
the intent to dissolve. Al states require the final filing when
the dissolution is conpleted.

Sone states require the creditors of the conpany to be given
specific notice of the intent to dissolve the conpany. For
i nstance, Kansas requires the conpany to nail each creditor notice
of the dissolution wthin 20 days of filing the intent to dissol ve.

D. LAWBUI TS

An LLC is a legal entity, but it needs an individual to file
any lawsuit on its behalf because it is an artificial entity. Wen
t he managenent of the conpany is reserved by the nenbers, a suit
can only be brought by a nenber after a mpjority vote of the
menbers. An exception to the majority vote requirenent for filing
suit may exist if there is a conflict of interest anong the nenbers

or sone nenbers are breaching their fiduciary duties. In this
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situation, the nonagreei ng nmenbers are excluded fromthe voting and
only the votes of the disinterested nenbers will be considered. |If
the suit is commenced and it is later found that the nenbers whose
votes were ignored were not in violation of their fiduciary duties
and had no conflict of interest, the persons bringing the suit can
be held personally responsi ble for any danages caused by virtue of
the suit. When a suit is brought by virtue of a mgjority vote of
all nmenbers, no nenber wll be personally |iable for any damages
that mght result to the conpany. Wen the conpany is being
managed by managi ng nenbers, it is the nmanagi ng nmenbers who have
the authority to file suit on behalf of the conpany. A manager is
bound by a fiduciary standard of care as a reasonabl e and prudent
manager in making a decision to comence a | awsuit.

A menber who makes an unaut horized or inprovident suit that
violates the fiduciary standard of care is liable. Were a nenber
files suit wthout the authority of the other nenbers, the conpany
i's nonetheless bound by the decision or settlenment. Not to have
t he conpany bound woul d open the possibility of multiple suits on
behal f of the conpany. The conpany nay sue a nenber for any
damages the conpany suffered from the nenber bringing an

unaut hori zed suit or settling one inproperly.
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CHAPTER THREE
HIRING STAFF

1. INTRODUCTION

Fromthe nonent a law firmdecides to hire enpl oyees, its life
will never be the sane. In the hiring, pronotion and conpensati on
of enployees, a law firmis no different under the |aw than any
ot her type of private enployer. Congress has passed enpl oynent
| aws that inpose somewhat onerous and often ridiculous hiring
restrictions. The result is that enployers, including |aw firnms,
can find thenselves totally at the nercy of unscrupul ous enpl oyees
or prospective job applicants who file frivolous enploynent
conplaints. 1In addition, the regulatory agencies seldomside with
t he enpl oyer.

A national television news show devoted an entire programto
an exanple of this plight during the 1992 Presidential canpaign.
A small enployer in Illinois with about 50 enpl oyees was charged by
the Federal governnent's Equal Enploynment Qpportunity Comm ssion
with discrimnation against a bl ack woman because she had not been
hired for a job. The enployer's business was |ocated in a H spanic
part of town. Al of the enployees were mnorities. The only white
person was the boss. The nunber of enployees had varied in the

past. Many enpl oyees would cone and go. The enpl oyer had ot her
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bl ack enployees. The Equal Enploynent Qpportunity Conmm ssion
concl uded that given the denographics of the area, the enployer
shoul d have had nore bl ack enpl oyees and ordered himto pay a fine
of $100,000. There was no proof of discrimnation, only the
i mposi tion of the denographic study and the agency stated the study
was not a requirenment of proof. The show even interviewed forner
bl ack enpl oyees who all stated they had never known of or felt
di scrimnation or been treated unfairly on the job. The enpl oyer
had offered the woman a job but she refused. She chose instead to
receive the government agency's award for |ost pay for not being
hi red.

In our society, a termnated enpl oyee or an unsuccessful job
applicant has nothing to lose by filing a fal se conplaint alleging
discrimnation. Mst conplaints are not required to be "verified
under penalty of perjury." As such, the nost outl andi sh clainms can
be made. In fact, there are people who deliberately apply for a
job with the hope of being rejected so they can file a
discrimnation suit. After the suit is filed, the person offers to
settle for an anount considerably |l ess than the enpl oyer woul d have
to spend defending hinself against the worthless conpl aint.

Enpl oynment law is not now nor ever has been settled. Every
state and the federal government have their own |aws regulating
enpl oynent relations. A corporation operating plants in several
states wll have problenms peculiar to each state. Such

corporations nust be careful to obey all states |aws and not give
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unequal treatnent to their enployees in the different states
because of their differing state | aws.

The penalties for violating | abor |aws can be astounding. In
a case involving sex discrimnation, an insurance carrier paid over
$250, 000, 000,000 in settlenents. Courts can go back years and
make awards for hundreds of people regarding past conduct. It is
absol utely inperative that an enpl oyer know, understand and foll ow
the | aw | gnorance and good faith m stakes are not sufficient
defenses to violations of enploynent |aw

This chapter instructs a law firm how to hire conpetent,
prof essional and decent enployees wthout violating state or
federal |aw Toward that end, it touches wupon the nmgjor
consi derations of enploynent | aw an enpl oyer nust know.

1. NONDI SCRI M NATORY QUESTI ONS THAT AN EMPLOYER MAY ASK

An enpl oyer has the right to seek the nost qualified person
for a job and to establish job-related requirenents for it. The
enployer is permtted to ask questions and obtain certain personal
information to be used in making enploynent selection and job
assi gnnment deci sions. The tests for the appropriateness of a
certain question are whether or not it:

1. WIIl result in disproportionate rejection of nmenbers of

a protected group, or

2. Is a valid predictor of successful job perfornmance.

An enployer is prohibited from maki ng any nonjob-related inquiry

that may directly or indirectly limt a person's enploynent
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opportunities because of race, color, religion, national ancestry,
physi cal handi cap, marital status, sex or age (for adults).

An enployer is not permtted to ask a woman her nmai den nane.
Such information is considered irrelevant to job performance and an
unnecessary intrusion into her privacy. Also asking such a
question may tend to stigmatize an unmarried wonan or perpetuate
stereotypes that a single woman may get married and quit while a
married woman is a nore stable enpl oyee. Appropri ate questions
that can be asked instead are "Have you ever used anot her nanme?" or
"lI's any additional information necessary relative to a change of
nane, use of an assuned nane or nicknane necessary to enable a
check on your work or educational record? If so, please explain."

The enployer is permtted to ask the applicant for his place
of residence. Such information is necessary for the ordinary
operation of the business. The enployer has a legitimte reason
for wanting that information to be able to contact the individual
when necessary and to mai ntain required tax and governnent al
records. The enpl oyer has no valid business reason for asking
whet her an applicant owns or rents a hone. Such a question may
have the effect of discrimnating against a job applicant who is a
renter because the enployer may feel a person owning a hone would
be less wlling to relocate if a better job comes along. An
enpl oyer may incorrectly view a person owning a hone as being nore
stable and reliable than a renting enpl oyee.

There are conflicting |laws regarding the questions that an
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enployer may ask a job applicant regarding citizenship and

birthplace. 1t is illegal to discrimnate against a person because
of citizenship or national origin. Yet, it is equally illegal to
hire an illegal alien. The problens facing an enployer hiring

aliens and the necessary conpliance provisions are such that an
enpl oyer doing so nust ensure the applicant is legally permtted to
work in America. An enpl oyer should never ask an enpl oyee the
foll om ng questi ons:

1. Are you a citizen?

2. What is the citizenship of your spouse, parents,

brothers, sisters, uncles or aunts?

3. Where were you, your parents and spouse born?
An enployer may not require the applicant to provide proof of
naturalization, a green card or work permt prior to the decision
to offer the person a job. An enpl oyer may ask the follow ng
question, "Can you, after enploynent, submt verification of your
legal right to work in the U S ?" The enployer nmay nake a
statenent that proof of the right to work in the United States may
be required after a decision is made to hire the applicant.

It is against the law to ask questions that are designed to
di scover an applicant's national origin. Questions that have been
held to be illegal are:

1. What is your, your spouse's and your parents'

nationality, |ineage, ancestry, national origin, descent,

or parentage?
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2. VWhat is your nother tongue?
3. What is the | anguage that you nost commonly use?
4. How did you learn to read or wite the foreign | anguage?

If a foreign language is necessary or relevant for the job, an
applicant can be asked if he reads, wites or speaks a |anguage
ot her than Engli sh.

Most states make it illegal for an enployer to ask an
appl i cant about any arrests that the applicant may have suffered.
Such information is considered by those states as irrelevant and an
intrusion into the job applicant's right of privacy. Arrests that
did not lead to crimnal charges being filed are usually not public
records and thus not discoverable by the general public. People
can be arrested by mstake or in violation of their civil rights or
as a mterial wtness. There is no relevance between an
applicant's arrest where no prosecution occurred and job
perfor mance. Therefore, questions regarding any arrests of an
appl i cant shoul d not be asked.

Questions regarding crimnal convictions depend on whet her the
conviction is a felony or msdeneanor and its relation to job
performance. Mst states, such as California, permt an enpl oyer
to ask an applicant the general question, "Have you ever been
convicted of a felony?" California and a few other states require
a statenment to follow this question to the effect that a conviction
wi Il not necessarily disqualify an applicant from enploynent. A

few states require the questions to be tailored directly to the
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j ob, such as for a druggist, "Have you ever been convicted of a
felony regarding drugs?" or for a job requiring a driving |license,
"Have you ever been convicted of a felony regarding a notor
vehi cl e?" Many states, such as California, do not permt an
applicant to be questioned about m sdeneanor convictions. I n
California, many m sdeneanors would be only infractions in nost
ot her states, such as fishing without a |license or taking a sign
down without a permt. |In any event, nost states do not consider
guestions about m sdeneanor convictions |egal.

Questions regarding the refusal or cancellation of a bond are
illegal in California. Most states would permt such questioning
if they were tailored to a job that required bonding. For exanple,
if bonding is required for a job such as a cash regi ster operator,
the enployer mght be able to ask, "Have you ever had a bond
cancelled for a cash registering job?" A better action would be
for the enployer to state that bonding is necessary for the
posi tion. The bondi ng conpany woul d then probably discover any
past rejection or cancellation without involving the enployer in
any illegal invasion of the applicant's right of privacy.

An enpl oyer should be careful inquiring about an applicant's
mlitary service. The information sought could |lead to charges of
age discrimnation or national origin discrimnation. O her
gquestions that should not be asked are:

1. CGeneral questions about mlitary service such as dates

and types of discharge. It mght be possible to
calculate the applicant's age fromthis information and
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expose the enpl oyer to possible age discrimnation clains
Such questions are against California |law. Sone states
may permt them but the risk outweighs the benefits.

2. Questions regarding service in a foreign mlitary are

against California |aw Such questions nmay lead to
di scovery of an applicant's national origin and expose an
enployer to a discrimnation |awsuit.

In California, the safe enployer should ask the applicant only
guestions concerning relevant skills acquired during the mlitary
service. This is a good practice even in states not as liberal as
California to avoid challenges or potential l|awsuits for past
practices if the | aw shoul d happen to change.

It is illegal in California to ask an applicant to list al
organi zations, clubs, societies and |odges to that he bel ongs
These questions are so general they elicit irrelevant information.
Li kewi se, the questions require the disclosure of infornmation that
may serve as the basis for discrimnation based on age, religion,
sexual or national origins. The theory is that if the enployer
does not know of the information, he will not be able to use it to
di scrim nate. An enployer may ask an applicant the follow ng
guesti on, "Please |ist job-related organizations, cl ubs,
pr of essi onal societies, or other associations to that you bel ong.
You may omt those that indicate your race, religious creed, color,
national origin, ancestry, sex or age."

An enployer must be careful when speaking to references

furni shed by an applicant. In questioning the references, the

enpl oyer may only ask those questions that could be asked of the
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appl i cant. The enployer may not ask an applicant's references
guestions whose answers would elicit prohibited information
regarding the applicant's race, color, national origin, ancestry,
physi cal handi cap, nedical condition, marital condition, age or
sex. An enploynent discrimnation conplaint can be filed by a job
appl i cant agai nst any enpl oyer who asks such i nproper questions.

An enployer is permtted to ask an applicant the nanme of the
person who referred the applicant for the enployer's position. The
enpl oyer may also request the nanes of the persons wlling to
provi de professional or character references on the applicant. An
enpl oyer may ask an applicant to furnish the nane and address of a
person to be notified in case of an accident or energency. Such
informati on serves a legitimate busi ness purpose of the enpl oyer.
The enployer is not permtted, in California, to ask the nane,
address and relationship of a relative to be notified in case of an
accident or enmergency. Fromthis information may be inferred other
information of marital status or national origin that is otherw se
i nproper and irrelevant for job perfornmance. For exanple, if a
parent is listed as the relative to be contacted, from that
parent's name the applicant's ethnic background mght Dbe
det er m ned.

[11. ACGE DI SCRI M NATI ON

Age discrimnation is the firing or hiring of an enployee

based solely on age. To fight age discrimnation, in 1967 Congress

passed the Anerican D scrimnation in Enpl oynent Act (ADEA). Under



115

this act, an enployer cannot discrimnate in the hiring, firing or
pronotion of enpl oyees between 40 and 65 years of age. In 1978,
the act was extended to nost enployees up to 70 years of age with

the foll owm ng exceptions:

1. Executive or high-Ilevel policy-mking enpl oyees.
2. Col | ege or university enpl oyees.
3. Bona fide occupational qualifications such as airline

pilots retiring at 65 years of age.
There have been significant and well publicized cases in the |ast
few years where enpl oyees who were di scharged because of their age
have recovered huge awards in court.

Age discrimnation is against both state and federal |law Yet
sone jobs may legally have age |imtations: airline pilots who
must retire at age 65 or a bartender in a state where the | egal age
to drink is 21. Age questions that are illegal or dubious and
shoul d be avoi ded i ncl ude:

1. What is your age?

2. VWhat is your birth date?

3. What are the dates of attendance or conpletion of
el ementary or high school ?

4. CGeneral questions that are designed or tend to identify
applicants as being over 40 years of age.

Questions that do not pronote age discrimnation are:

1. I f hired can you show proof of age?
2. Are you over 18 years of age?
3. | f under 18, can you, after enploynent, submt a work

permt?
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An enpl oyer may nake a statenent that enploynent is subject to
verification that the applicant neets | egal age requirenents. Age
discrimnation for a job is permtted when the type of job requires
exceptionally good health. |If the risk to the public increases as
t he enpl oyee ages, the validity of an age limt for enploynent or
for mandatory retirenment also increases. Federal courts have
uphel d the mandatory retirenent of airline pilots at 65 years of
age by recognizing that pilots of that age have nore strokes and
heart attacks than younger pilots. A pilot having a heart attack
may result in a plane crash.

V. EQUAL PAY FOR EQUAL WORK

The Federal Equal Pay Act applies to nearly all enployers in
the United States. Under the Act, enployers nust pay the sane
amount to nmen and wonen wor ki ng under simlar conditions and doing
jobs that require simlar skills, effort and responsibility. Sal ary
differentials based on nonsex reasons such as seniority or work
performance are still permssible. Job titles are not dispositive
in determning if the work done by nen and wonen are simlar. The
actual duties need not be identical but they nust be substantially
equal in order for the Act to apply.

The Equal Pay Act is adm nistered by the Equal Enploynent
Qoportunity Comm ssion (EEQCC) at 2401 E. Street, N W, WAshi ngton,
D. C 20506. If the EECC decides not to act on a conplaint filed
agai nst an enployer, the enployee will have two years to file a

lawsuit for an equal pay violation or three years for intentional
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di scrimnation. The court can award back pay, court costs and
attorney fees.

V. | NDEMNI FI CATI ON

In nost states an enployer cannot require an enployee to
i ndemmify (reinburse) the enployer for torts commtted during the
normal course of enploynent. Sone enployers as a condition of
enpl oynent require enployees to agree to pay all clains and
judgnments (indemmify) that other persons nay have against the
enployer as a result of the enployee's actions. Exanple: An
enpl oyee is involved in a car accident while running a job errand.
The enmployer is sued because the accident occurred while the
enpl oyee was performng his job. An indemification requirenent
for enployment would force the enployee to pay the j udgnment
agai nst the enpl oyer.

Enpl oynment contracts requiring enployee indemification
usually violate both the state's | abor code and public policy. An
enpl oyee is by |law an agent for the enployer, and the enployer is
responsi bl e for what the enpl oyee does in the course of enpl oynent.
An exception that mght permt indemification: the enployee
commts an intentional tort. Most states will permt the enpl oyer
to sue the enployee for reinbursenent for the damages that the
enpl oyee caused by his tort.

VI. DI SM SSAL FOR ALCOHOLI SM
Al coholism is not considered a handicap under the Federa

Rehabilitation Act or in nost states. In nmost states it is
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permssible to fire an al coholic enployee. The reason used for the
firing when work product is not affected is the anticipated future
medi cal expenses caused by the al coholism

A few states, such as New York and Ohio, have |aws that
prevent an enployee from being fired for alcoholism unless the
enpl oyee is unable to performhis duties safely and properly. A
person fired or adversely treated by an enployer because of
al coholismcan get information about his rights fromthe National
Council of Alcoholism at 733 Third Avenue, New York, New York
10017. Sone states, such as Louisiana, distinguish between the
chronic alcoholic (who is specifically excluded under the
definition of handicapped: is not considered handi capped) and
former al coholics. Since fornmer alcoholics are no | onger chronic
al coholics, they are considered handi capped. On the other hand,
both California and Texas specifically exclude alcoholism as a
physi cal handi cap under their |aw.

The recently enacted Anericans wth Disabilities Act (ADA) may
extend handicap protection and the requirenent of reasonable
accommodation by the enployer to alcoholics. As this area of |aw
devel ops, law firns as enployers wll be able to determ ne the
extent of the reasonabl e accommpdati on that the act inposes.

VI1. SEXUAL HARASSMENT

Sexual harassnment as defined by the Equal Enploynent

Opportunity Conm ssion pertains to either physical or verbal

conduct and exi sts when:
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1. Subm ssion to the conduct is nade either explicitly or
inplicitly a condition of enploynent,

2. Submi ssion to or rejection of such above condition is
used as a basis for enploynent decisions affecting the
i ndi vi dual , or
3. Such conduct substantial ly interferes W th an
individual's work or creates an offensive work
envi ronnent .
Once an enployer is informed of sexual harassnment and does not take
sufficient corrective action, he can be sued in federal court or
have a conplaint filed wth the EEOC. A responsible enployer wl|
not tolerate sexual harassnent of enpl oyees at work.

Sexual harassnment does not require overt contact by one person
to another. There have been nmany |awsuits where wonen have sued
ot her wonen for creating a hostile work environnent. These wonen
have cl ai ned that the other wonen have caused t hem severe enoti onal
di stress by using explicit sexual or profane | anguage. The N nth
Court of Appeals, that covers the west coast, has held that the
test to be used in determ ning whether any conduct is harassnent is
the "reasonable woman" standard: if a reasonable woman woul d be
offended, it is harassnent regardless of whether the average
reasonabl e man woul d consider it harassnent.

In 1994, a federal jury in San Francisco awarded a forner
| egal secretary $50,000 in conpensatory damages, $225,000 punitive
damages against the attorney and $6.3 million (later reduced to

$3.5 mllion by the judge) in punitive danages against the law firm

in an action for sexual harassnent. This case signifies that
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juries are far nore willing to assess large punitive danage awar ds
against law firns than against ordinary enployers. The huge
damages award in this case against the law firmin relation to the
relatively small conpensatory danages and |ow punitive damages
agai nst the attorney should cause all law firns to reevaluate their
grievance procedures to assure that no sexual harassnent is
practiced in the office.

VI, WORKER S COVPENSATI ON

Worker's Conpensation is a state sponsored insurance program
in that each enployer nust participate. It provides insurance
coverage for all enployees who sustain injuries on the job. The
program provi des cash benefits and nedical care for workers who
becone disabled by injury or sickness related to their job. | f
death results fromthe job related injury, benefits are paid to the
surviving spouse and dependents. Injured enployees face a
di sadvant age because the program bars them from suing their
enpl oyers for the injuries suffered on the job. An injured worker
is not precluded fromsuing third parties for injuries suffered on
the job, only from suing the enployer.

Once a firm hires an enployee, the enployer becones
responsi ble for paying all worker's conpensation, disability and
social security paynents. |If these paynents are not nade, several
years later they may cone back to haunt the person. An exanple is
the Zoe Baird case. Ms. Baird was nom nated by President dinton to

be the U S. Attorney Ceneral. It was discovered that she had
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enpl oyed undocunented aliens and had not nmade the required soci al
security and ot her w thhol ding paynents for the enpl oyees. The hue
and cry fromthe public regarding this breach of the | aw by soneone
who was to be the top law enforcenment officer of the nation
resulted in her nane being w thdrawn from consideration.
| X. OSHA

The national OGCccupational Safety and Health Adm nistration
(OSHA) was created by the 1970 Qccupational Safety and Health Act.
An enpl oyer may be subject to civil fines of $20,000 with crim nal
sent ences of one year per violation. OSHA exists to assure that
the workplace is run in a safe manner. Mst states have their own
state OSHA and both state and federal work together to assure
wor kpl ace safety. Conpl ai nts about OSHA violations are Kkept
confidential upon request. Federal conplaints can be filed at the
United States Departnent of Labor, OSHA, 200 Constitution Avenue,
N. W, Washington D.C. 20120. Each enpl oyer should contact OSHA and
request their handouts regarding information that all enployers are
required to post at the job site.

X.  OVERTI ME

The Fair Labor Standards Act requires that enpl oyees be paid
overtinme pay of at |east one and one-half tinmes their regul ar pay
when they work in excess of 40 hours per week. Enployers are not
permtted to average an enpl oyee's hours over two or nore weeks to
avoi d paying overtine. Not all enployees are covered by the Act.

Executive, professional and admnistrative personnel are not
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covered by the Act as well as sone enpl oyees of snmall businesses.

The Act is adm nistered by the Wage and Hour Division of the
U S. Departnment of Labor. Compl aints should be filed in the
nearest office listed in the tel ephone book. Upon request, that
division will provide a copy of its panphlet "Handy Reference to
the Fair Labor Standards Act."

Xl . AT-WLL EMPLOYMENT

Most enploynent in the United States is done wi thout executing
a witten contract. Termnation of such enploynent is therefore
"at the will" of the enployer. Unless state |aw requires grounds
for discharge of an enpl oyee, an enployer nay fire an enpl oyee who
does not have an enpl oynent contract at any tinme and for no reason
provi ded the discharge is not for a discrimnatory reason

The only limtation on an at-will enployer is that the
enployer may not fire an "at wll" enployee for an illegal
di scrimnatory reason such as age, sex, religion or natural
origin. Californiais in a mnority of states that wll find an
inplied contract not to fire an enpl oyee w thout just cause if the
enpl oyer says or does anything that creates the reasonabl e belief
that discharge will only be for cause. The inplied contract theory
used in California is not followed in nost states.

Xil. CVIL RRGATS ACT OF 1991

The Civil Rights Act of 1991 pertains to discrimnation in

enpl oynent. The key provisions of the Act permt:

1. Conpensatory and punitive danages agai nst an enpl oyer for
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victims of intentional discrimnation based on sex,
religion, disability, race or natural origin. Damages
are capped based on the size of the enployer.

2. Jury trials in cases involving conpensatory and punitive
damages.

3. An easier burden of proof by the plaintiff.

4. An expansion of existing |law to cover racial harassnent
and di scharge on the job.

Under the Gvil R ghts Act of 1991, the Rehabilitation Act and the
American with Disabilities Act were anended to permt victins of
intentional discrimnation on the basis of sex, disability or
religion to sue for conpensatory or punitive damages. Victins of
racial discrimnation were already permtted to sue for such
damages under Title 42 U S.C. Section 1981. Recovery of the above
damages is not permtted in cases of unintentional discrimnation
due to the inpact of neutral enploynent practices.

Plaintiffs may recover both conpensatory and punitive damages
for violation of the Gvil R ghts Act of 1991, but punitive damages
are not recoverable from a governnent agency or political
subdivision. In order to get punitive damages, it nust be shown
that the enployer acted with malice or reckless disregard of the
enpl oyee's civil rights. Recovery for both conpensatory (future
pecuni ary | osses, pain and suffering, etc.) and punitive damages is
limted by the size of the enployer as foll ows:

MAXI MUM RECOVERY NUVBER OF EMPLOYEES

$ 50,000 15-100

$100, 000 101- 200
$200, 000 201- 500
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$300, 000 501 or nore

There is no limt on conpensatory damages for past pecuniary
| osses, nor are damages suffered as a result of racia

discrimnation limted under section 1981 of Title 42 U. S. C. 1981.
As strange as it seens, prior to the Cvil R ghts Act of 1991

while it was unlawful to discrimnate on the basis of race in
hiring and pronotions, it was not unlawful to harass an enpl oyee
based on race. The United States Suprene Court had held that
previous civil rights laws did not protect workers from racial
di scrim nation of the job.

The 1991 CGvil R ghts Act now permts clains for racial
discrimnation in the making, performance, nodification and
termnation of enploynent contracts as well as the enjoynent of all
benefits , privileges, terns and conditions of the contractual
relationship. In other words, an enployer is no | onger permtted,
under federal |law, to harass enpl oyees because of their race. The
1991 Gvil Rights Act nakes it easier for an enployee to maintain
a legal action for an alleged civil rights violation in enpl oynment.
Under the Act, once an enployee denonstrates that a particul ar
practice by an enpl oyer causes a disparate inpact on mnorities and
wonen, the burden of proof shifts to the enployer to justify the
practice.

The enployer is required in such cases to show that the

chal l enged practice is job related for the position in question and
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consi stent with business necessity. The enployee nay al so prove
unl awful disparate inpact by showing that a |less discrimnatory
alternative is available and the enpl oyer refuses to adopt it.

Prior to the 1991 Gvil R ghts Act, nmny enployers,
specifically governnental agencies, routinely adjusted upward the
enpl oynment test scores for mnorities. This procedure was called
gender or race norm ng. Supposedly these practices were intended
to adjust for the fact that wonen and mnorities were not exposed
to the educational systemto the extent of white nmales. Had they
been, the theory went, they would have actually achieved these
hi gher scores. The Gvil R ghts Act now prohibits race and gender
normng. |In Decenber 1991, the federal governnent prohibited state
enpl oynent agencies from increasing the scores of mnority
applicants on federally sanctioned aptitude tests.

M xed notive discrimnation exists when an enpl oyer acts, at
least in part, for a discrimnatory reason but proves that it would
have reached the sanme deci sion based on nondi scrimnatory reasons.
Under the 1991 Gvil R ghts Act, when the enployer shows in a m xed
notive case that the sane result would have been taken for
nondi scrimnatory reasons, the court may prohibit the enployer from
considering the discrimnation notive in the future, award
declaratory relief, attorney fees and costs. In such cases, the
enpl oyee still may not recover danages, reinstatenent or pronotion.

Prior to the 1991 Cvil Rights Act, plaintiffs alleging age

discrimnation had two years from the date of the alleged
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discrimnatory act or three years for wllful discrimnation to
file a lawsuit. The time was tolled for up to a year if the EEOC
attenpted to get voluntary conpliance. By conparison, persons
claimng racial discrimnation under the 1964 Cvil R ghts Act only
had 90 days to file a lawsuit after the EEOC gave the conpl ai nant
a letter notifying himof his "right to sue.” The Act anends the
Age Discrimnation in Enploynent Act (ADEA). The EECC is now
required to notify the conplainant on term nation of the conplaint
proceedi ngs. The conplainant will then have only 90 days to file
suit after receipt of the notice.

Prior to the 1991 Gvil R ghts Act, plaintiffs could not
recover fees over $40 expended for expert w tnesses. This nade
getting a recovery in many cases worthless because it could be
absorbed entirely by the expert witness fees. In the alternative,
cases went to trial wthout experts because of the costs involved.
The 1991 G vil Rights Act now awards the plaintiff expert wtness
fees if the plaintiff should prevail.

X 11. PREGNANCY

It is against the law to discrimnate against a pregnant
wor ker. Most states require an enployer to provide unpaid | eave
for a pregnant wonan for three nonths. The federal governnment
requi res an enployer with over 25 enployees to offer parental |eave
for three nonths after the child is born. It is also against the
law for an enployer to reduce or take away a wonman's seniority

whil e she is on pregnancy | eave. Pregnancy is not a disability, so
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the enployer is not required to furnish any disability benefits.
A pregnant worman is entitled to sick |eave during the pregnancy.

The United States Suprene Court recently held that enployers
cannot deny wonen the opportunity to work in an environnment that
m ght cause genetically defornmed children. In that case, the
enpl oyer, a battery manufacturer, excluded wonen from working in
areas where they woul d be exposed to chem cals or materials known
to cause birth defects. The enployer was concerned with the
possibility of having to pay higher insurance prem uns to cover the
anticipated nmedical treatnent of children born with defects as a
result of their nothers' exposure. The court found the argunent
irrel evant. Since the fathers were exposed to the hazards, the
nmothers had a right to demand exposure if they wanted it.
Regardl ess of personal feelings in the matter, the Suprenme Court
has rul ed that the enpl oyer cannot discrimnate, even with the best
of intentions and legitinmate business notives.

XI'V. MANDATORY DRUG TESTI NG

The United States Suprenme Court has upheld mandatory drug
testing by enployers in two cases. In Skinner vs. Railway Exec.
(1989) 489 U. S. 602, the court upheld mandatory drug testing of
U. S. Custom Enpl oyees who search for drugs or who handl e firearns.
The Court's decision made it clear: mandatory drug testing is
per m ssi bl e when done for legitimte business and safety necessity.
The Court enpl oyed a balancing act to determne if the harm sought

to be prevented would be acconplished by the drug test. If not,
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then the testing is denied as an invasion of the worker's privacy.
In Anerican Federation of Governmental Enployees vs. Thornburgh 720
F.2d 789, U S. District Court for the Northern District of
California denied mandatory drug testing for all prison enpl oyees
as overboard for security purposes.

The Drug Free Wrkplace Act of 1988 requires every enpl oyer
receiving federal grants or contracts to create and inpl enent drug
free policies at work. The Act does not require or authorize an
enpl oyer to conduct drug testing of enployees. Mst states have
i npl emrented | aws that govern when an enployer can require drug
tests.

XV. DI SABI LI TI ES
A.  HANDI CAP DI SCRI M NATI ON

The Federal Rehabilitation Act (the Act) states:

"No ot herw se qualified handi capped individual shall, solely

by reason of his handi cap, be excluded from participation in,

be denied the benefits of, or be subjected to discrimnation
under any activity receiving federal financial assistance.”

Under the Act, a handi capped person is any person who has or
has had a physical or nental inpairnment that substantially limts
major life activity. Persons with serious illnesses or diseases,
such as heart disease and cancer are considered handi capped under
the Act. The Act applies to any enployer receiving federal
financial assistance or any enployer having federal contracts of

over $2,500. Mbst states also have laws sinmlar to the federa

Rehabilitation Act that preclude discrimnation based solely upon
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a person's handi cap.

A handi capped person is any person who was born with or has
acquired a physical or nental inpairnment, has a record of such
i npairnment, or is regarded as having such an inpairnment, that
limts one or nore major life activities, such as self-care,
perform ng manual tasks, seeing, hearing, speaking, breathing, and
wor king on a tenporary or permanent basis. A physical or nental
i npai rment is any physical disorder, disfigurenment, or anatom cal
loss or limtation of novenent, or any nental or psychol ogica
di sorder acquired as a result of illness, accident or birth.

Under both Federal and California law, AIDS is classified as
a physical handicap. Therefore, it is unlawful for an enployer to
discrimnate in enploynent regarding persons afflicted wth AlIDS.
An enpl oyer may not ask an applicant questions that may disclose
the AIDS infliction. However, a physical exam nation for the job
may be required that may disclose the AIDS infection. The lawis
still being developed in AIDS discrimnation. Cenerally, in
California, as long as the person can performthe job and the job
does not involve food preparation or handling, the enployer is not
permtted to discrimnate because of the presence of the HV virus.
Yet, if the applicant has already begun to have nedi cal problens
associated with AIDS, the enployer may refuse to hire him It is
still legal to refuse to hire a sick person who may not reasonably
be able to do the job or will imrediately incur substantial nedical

treat nent.
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The Rehabilitation Act was inplenmented under Title VII of the
Civil Rights Act. The Rehabilitation Act contains three main
provisions in Title VII that apply to recipients of federal
financial assistance, federal contractors and the federa
governnent: sections 501, 503, and 504 respectively. Under section
504, an enpl oyer connected with the federal governnent by virtue of
a contract or grant nust not discrimnate. Regulations promulgated
under section 504 prohibit an enpl oyer receiving federal funds if
he discrimnates agai nst handi capped individuals in recruiting,
advertising, processing applications, hiring, tenure, pronotion,
transfer, layoffs, fringe benefits, or in any other nmanner.
Coverage under the Act pertains only to enployers wwth 15 or nore
enpl oyees.

In order to determne if an enployer has net the requirenents
to acconmmopdate a handi capped person's disability, the follow ng
el ements shoul d be exam ned:

1. Whet her the requirements for all positions for that the

handi capped person may be hired, pronoted, etc. are
| egitimate, necessary, equitable and reasonable.

2. Whet her the requirenents are equally applied.

3. What specific accommodati ons woul d be necessary to enabl e
t he handi capped person to performthe tasks.

4. VWhat the inpact is on the organization in ternms of cost

or business necessity.
Reasonabl e accommodation is determned on a case-by-case basis
after giving consideration to all of the above factors. The United
States Suprene Court has held that an enployer is not required

under federal |aw to make substantial or major adjustments to an
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enpl oynent programto allow a handi capped person to participate. If
t he handi capped person coul d not reasonably be expected to perform
the tasks required to be perforned by a typical graduate of the
program then the enployer is not required to | et the handi capped
person participate in the program An "otherwise qualified
handi capped person” is soneone who is able to neet the program
requi renments including rel evant physical qualifications despite the
handi cap. Wil e neaningful access to the program nust be avail abl e
to all handi capped persons, the enployer is not required to nmake
such substantial changes in the program that the fundanental
purpose of the programw ||l be significantly altered or defeated.

B. THE AVMVERI CANS W TH DI SABI LI TI ES ACT

The Americans Wth Disabilities Act (AMDA) was a federal |aw
enacted in 1992. After July 26, 1992, it applied to all enployers
with 25 or nore enployees. In 1994 the Act was anended to cover
all enployers with over 15 enpl oyees. The Act requires enployers
to make reasonabl e accommodati ons for disabled enpl oyees, both in
the hiring process and the workpl ace.

Under the Anerican Disabilities Act, a person who has a
substanti al physical or nental inpairnent is disabled. Under ANDA,
a substantial inpairnent is one that significantly inpairs or
restricts a mpgjor life activity such as hearing, seeing, speaking,
breat hi ng, wal ki ng, perform ng manual tasks, caring for oneself or
learning. An individual with a disability must still be qualified

to perform the essential function of the job with or wthout
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reasonabl e accommodation in order to be covered by the Act and
protected fromdiscrimnation

Under the Anmerican Disabilities Act, the enployer is liable
for discrimnation if no attenpt is nade to acconmopdate a di sabl ed
person reasonably in hiring or in performng the job in the
wor kpl ace. Reasonabl e accommpbdation is not defined in the Act.
Compliance is intended to be determ ned on a case-by-case basis.
The requirenent to accommopdate a disabled person reasonably is
satisfied when the future accommopdati on poses an undue hardshi p on
the enpl oyer. There will be nunmerous adm nistrative hearings and
court cases needed to determ ne what constitutes undue hardship on
the enployer. This is a developing area of law, and it wll take
specific court decisions to define everyone's rights and duti es.

Deaf persons pose their own unique difficulties. The main
probl ens are how to keep the deaf person involved in the business
and to be able to communicate with himreasonably. Sonme conpanies
have addressed these problens by hiring interpreters. Through the
interpreters, the deaf enployees are able to participate in
nmeetings and interact wwth other staff. A small conpany m ght not
have the noney or ability to hire such interpreters. Sign |anguage
m ght be a substitute or communi cation m ght be through a conputer
if the cost is not prohibitive.

C. PERM SSI BLE QUESTI ONS FOR HANDI CAPPED JOB APPLI CANTS

Sone sanple questions that are proper to be asked by a

potential enployer to a prospective handi capped enpl oyee are:
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1. s there any reason that you cannot performthe job or
any other position for that you are being considered?

2. How does stress or deadline pressure affect your job
per f or mance?

3. Do you have a drivers license? (If necessary for the job)

4. How i s your health in general ?

5. In an energency who shoul d be contacted?

6. What are your personal and professional goal s?

7. Who referred you to this job?

8. How did you learn of this job?

9. Where did you go to school ?

10. Do you have any physical or nental handi caps that m ght

affect job performance in the position for which you have
applied or in which you mght |ater want placenent?

D. QUESTI ONS NOT PERM TTED TO A HANDI CAPPED JOB APPLI CANT

Unless the following questions relate to a bona fide
occupational qualification, they should not be asked:

1. Do you have a nental or physical handi cap?

2. How di d you becone di sabl ed?

3. What special needs or accommobdations do you require in
order to work?

4. What genetic disorders (epilepsy, multiple sclerosis,
etc.) do you suffer?

5. What nedi cation do you regularly take?

6. Do you have a restricted diet?

7. Do you get tired in the afternoon?

8. Can you travel w thout assistance?

9. Have you ever had a heart attack or seizure of any type?

10. Are there any restrictions on your driver's |icense?

The significance of the above questions should be obvious. |[If any

of the above questions are asked and the job applicant is not
hired, then the job applicant has a prima facie case that the

enpl oyer illegally discrimnated against him |In that event, the
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enpl oyer may face a discrimnation lawsuit. In addition, if the
enpl oyer does business wth the federal governnent, all federa
contracts may be term nated. It is not worth the risk for an
enpl oyer to ask questions that a rejected job applicant can use as
a basis for a conplaint of invidious discrimnation.
E. STATE ACTS

In addition to the Federal |aws di scussed above, all enployers
must conply with state handicap |aws. For exanple, a private | aw
school was located in a building that then had only two floors.
California law required that the school install an el evator between
the first and second floors. The school had no handi capped
students or teachers.

Apparently the rationale was that disabled students were
di scouraged from attendi ng the school because they could not get to
the second fl oor. In reality, the installation was a useless
expense the school did not experience a rush of handicapped
students to its doors even after the elevator was installed. The
nmoney coul d have been better spent inproving the library to better
educate students. Yet state law required the elevator, and it was

i nstall ed.
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CHAPTER 4
CLIENT AND CASE MANAGEMENT

1. INTRODUCTION

Cient and case nmanagenent are two sides of the sane coin. In
order to succeed, an attorney nust handle both the client and the
case in a conpetent and professional manner. Wthout the client,
there is no case. The attorney nust treat the client in such a way
that he wll hire the attorney. He nust then obtain the
informati on necessary to prosecute the client's action, and he nust
remain hired. It is only when these foregoing requirenents are net
that the attorney actually begins the practice of law. Wthout a
case, there is nothing for the attorney to do. Once the attorney

has a case, he nmust nmanage the case and take it to conpletion. In

litigation the case will end in a judgnent or settlenent. For
transactional work, the case will end in the desired transaction
bei ng conpleted or term nated. In any event, the client cones

first, then the case and then the case's nanagenent.
I1. THE CLI ENT
A.  THE | NTERVI EW
When a client enters a law office, he nmust be interviewed. The
interviewis the nost inportant comruni cation that an attorney wl|
have with a client. It is in the interview that the attorney nust
| earn enough from the client to make an inforned decision to

represent the client or not in the legal matter the client desires.
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The interview is also inportant from the client's standpoint
because it is at this point that the client deci des whether or not
to retain the attorney.

Many attorneys |ose desirable clients at the first neeting
sinmply because they have m smanaged the interview process. The
interview is inportant in the practical aspects of law |If the
attorney at the interviewis not able to attract good clients by
convincing themof his ability to represent them conpetently, he
will not be a financial success regardl ess of the |egal proficiency
he possesses.

Successful attorneys agree that the best way to deci de whet her
or not to accept a case is to understand fully the facts the
situation. The successful attorney will interview the client and
record the answers on an interview or questionnaire form
Alternatively, the attorney should provide the client an interview
or questionnaire formand request himto conplete it. After the
client conpletes the form the attorney should question the client
on the facts and nmake notes of the client's answers. There are
advantages in both tactics. Wien the attorney questions the client
and conpletes the form the clients often express appreciation in
t he organi zed manner of the attorney. Wen the client conpletes the
form which is then reviewed by the attorney, clients feel
personally drawn into the action and begin to develop a team
feeling of unity with the attorney.

If the attorney has a secretary, she can give the client
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interview formto the client before he sees the attorney. This
saves tinme by permtting the attorney to avoid asking repetitive
guesti ons. The point to renenber is that the attorney should
devel op and inplenent client interview or questionnaire fornms for
the various types of |law he practices. It is not necessary to have
forms for all areas, but it will pronote efficiency to have them
in the areas of |law the attorney practices.

It is particularly necessary in personal injury cases, and is
inmportant in nost other <cases, to gather good background
i nformation. | mportant information to be elicited in any
guestionnaire includes the nane of the client, date of the accident
or incident and the nane of their insurance conpany (because you
may be in a no-fault insurance state and thereby dealing wth
their insurance conpany), the name of the other person involved,
the name of the other person's insurance conpany if it is known,
and if they were referred by anyone (so the attorney can send the
appropriate thank you letter). The attorney will need information
about the plaintiff's background, and if there was an acci dent or
i nci dent of sone type, how much noney they were earning before the
i nci dent and how nuch afterward.

It is beneficial for the attorney to know the client's prior
enpl oynent for five or six years so he can determne the client’s
stability. An attorney nmust take the client as the attorney finds
him Cccasionally the attorney will have a flaky client wwth a good

cause of action. He needs to know everything about the client so he
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can be prepared to counter the negative itens that will be raised
agai nst the client.

In auto accidents or civil suits deriving from crimnal
activity, the attorney will also want to obtain the client's police
record. If the client is going to testify at trial and has a prior
record, the client could be inpeached on it. In such a situation,
the attorney mght not want to have the client testify in that
case. The attorney will want to know about any prior suits or
clainms, because if the personis litigious and has filed frivol ous
conplaints in the past, the attorney m ght not want to deal wth
hi m All of this information can be obtained from a conplete
interview that uses well devel oped interview forns.

In deciding whether or not to take a client, an attorney
should listen for conplaints that the person has nade regarding
forner attorneys. Sone attorneys are not good and sonme sinply have
bad managenent practices; however, that is not true of al
attorneys. A client who conplains about nore than one prior
attorney raises a red warning flag. The attorney should decide if
it was really bad luck that the client had a series of bad
attorneys or if there is a deep problem with the case or
personality of the client that causes problens with attorneys. The
attorney should be especially wary and interview in greater depth.

Following this chapter are basic types of client information
forms used for bankruptcy, estate planning, auto accidents and

premses liability. These forns can be adapted for other areas of
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law but give a general idea of the type of information that a
gquestionnaire should elicit.

B. ETH CAL DECI SI ONS | N TAKI NG A CASE

There is a theory advanced by nmany social interest groups that
attorneys should take any case brought them in good faith even
though the attorney mght not be paid. Many state Dbar
organi zations, such as Nevada, are attenpting to inplenent
mandat ory pro bono requirenents on attorneys licensed in the state.
| f such prograns are adopted, the attorneys in the affected states
must conply in order to keep their license. Until a state mandates
such a program the attorney renmains governed by the Canons of
Pr of essi onal Responsibility as adopted by his licensing state in
determ ning under what circunstances an attorney can reject a
client or a case.

There is an ethical obligation on the part of attorneys in the
United States not to reject a case sinply because a person is
unable to pay a fee. This is the ethical consideration pronul gated
under the Code of Professional Responsibility 2-24 through 2-30.
This obligation intends to be fulfilled by accepting a fair anount
of unpopular matters for indigent clients as suggested to in the
Code of Ethical Consideration 2-26

As a practical matter, many attorneys cannot afford to handl e
a lot of cases without pay for the sinple reason that they have to
earn a living. Not all attorneys nake negabucks each year. Many

attorneys work on a salary based on 40 hours a week, and they nake
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bet ween $3, 000 and $4, 000 per nonth, so there is not a lot of tine

or noney available to support a great deal of pro bono work.

Trial and appellate courts will often appoint attorneys to
represent clients without the attorney's input. Exanpl e: An
attorney went to court on a civil mtter in Bakersfield,

Cal i forni a. As soon the attorney wal ked into court, the judge
called the attorney to the bench and gave the attorney a file
saying, "This is yours." The attorney did not know what the judge
meant, | ooked at the file and di scovered he had just been appointed
counsel for a convicted child nolester. This was a civil matter
where the county was seeking to termnate the man's parental
rights. The county clainmed the respondent's children had been
abused. The attorney found hinself representing a thoroughly
reprehensi bl e defendant. Still, a defendant is entitled to the best
representation he can get. Afterward, the attorney discovered that
seven ot her attorneys had rejected the case. The attorney did the
best that he could in the case and adequately protected the rights
of his client even though he did not initially want to handle the
case or represent the client.

The point to renenber is that an attorney can be ordered by
the court to represent a client as long as the attorney is paid.
In such a situation, unless the attorney has a good reason to
refuse, he can be required to do it. The attorney who is
representing a client as a result of a court order nust be sure to

do his very best job or else run the very real risk of being
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sanctioned. No attorney, even one representing a client that the
attorney does not want to represent, can ever deliberately sabotage
the client's case.

There are sone exceptions to court appointnents. If the
appointnment is going to require the attorney to violate a
disciplinary rule or the law in sone fashion, the attorney is
required to wthdraw or decline appointnent. Normally, this
situation arises in the area of attorney-client privilege the
attorney would be using confidential information obtained in
representing another client. The attorney sinply cannot do that.
Li kewise, if the court-ordered appoi ntnment places an unreasonabl e
and onerous financial burden on the attorney, the attorney has the
right to seek refusal on that basis. For exanple, assume that an
attorney is appointed to represent a nmass nurderer. The attorney
knows this trial is going to take six to eight nonths. As a sole
practitioner, the attorney knows that he cannot be away from his
practice for that long. The attorney can seek to explain to the
court the effects such a long trial will have on his practice. That
is alegitimte ground for not being able to represent the client.
In contrast, if this appointnment is only going to be a one or two-
day affair, it will be hard to prove the requisite burden. Another
ground for denying a court appointnent is that the attorney is so
bi ased against a person that there is no way the attorney can
overcone it. This is a hard thing to prove, and it is dangerous to

argue because it is an adm ssion that the attorney is prejudiced
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agai nst soneone or against a particular cause. This mght affect
his getting other work or perhaps induce a judicial sanction |ater
in the attorney's career. An attorney is under no obligation to
like the client, but if the attorney's feelings actually inhibit
the client's representation, the attorney nust bring it forth.

C. DAY-TO DAY DEALI NG WTH THE CLI ENT

Getting authorization for representation froma client is the
first step in a successful practice. Next, the attorney nust keep
the case. Hopefully, the attorney will develop such a relationship
with the client that the client will use himin additional matters
and also recommend him to others. In a large law firm such
rel ati onshi ps sel dom arise sinply because the attorney often does
not feel the desire or need to devel op such a rel ationship. For the
smal|l office or the sole practitioner, this is bread and butter. A
satisfied client is the best advertisenent for the small firm or
sole practitioner. In the continuing relationship between the small
law office and the client, the attorney should engage in basic
common sense practices to keep the client infornmed and develop in
the client a teamnentality.

The attorney should take steps to keep the client informed on
the status of the case. It is the lack of communication between
clients and attorneys that is the biggest single conplaint against
attorneys. Many cases take years to develop and go to trial. During
this period, there will be tinmes when nothing happens. An attorney

should send a letter to his client at |east every 90 days to bring
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himcurrent on the status of the case. Even if nothing has happened
since the last letter, the attorney should still send the letter to
keep the client appraised of the status of the case. dients deeply
appreciate this courtesy.

Clients should be sent a statenent in their bills detailing
what the attorney has done. Sonme attorneys even send copies of al
pl eadi ngs both recei ved and prepared by the attorney in the case.
This has the advantage of showing the client that the attorney has
been working the case. Wen collecting fees, the attorney should
try to coordinate the client's paynents to tinmes when the client
receives noney fromthe attorney's actions. It is always easier to
collect fees when the client is about to receive noney and has not
had the opportunity to spend it yet. Cients especially like it
when the attorney takes tinme to show what portion of the attorney
fees may be tax deductible by the client, such as for estate
pl anni ng.

The attorney should introduce the client to his secretary and
all support staff who will be working on the case. Doing this wll
reinforce the teamspirit that the attorney should be devel opi ng.
It also has the effect of allowing the client to direct sinple
procedural questions to the staff and free the attorney to spend
nmore productive tinme on the case itself.

When the case is over, the attorney should send a letter to
the client expressing thanks to the client for having chosen himto

handl e the matter. This will be especially sensitive in a situation
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where the case was lost. By neglecting to do it, however, the
attorney will <create the inpression of not caring about the
client's welfare. When the attorney has striven to devel op a team
mentality, the closing letter should be part of it.

Clients, as a practical matter, are less willing to sue an
attorney for malpractice if they |like the attorney and are
considered part of a team The sane exists for doctors. It has been
shown by many studies that doctors and attorneys are less likely to
be sued even for the nost egregious malpractice if the clients
personally |like the attorneys or doctors. For this reason, if none
ot her, attorneys should take the above steps to becone friends of
their clients and not just their inpersonal representatives.

D. CLI ENT | NTERVI EW FORMS

The followng interview fornms are presented hereafter:

1. Aut onobi | e I nci dent

2. Prem ses Liability

3. Bankr upt cy

4. Est at e Pl anni ng
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CLI ENT | NFORVATI ON FORM
FOR AUTOMOBI LE | NCI DENT CASE

CLI ENT NAME

CASE NANME:

ATTORNEY' S NANME:

A. BACKGROUND | NFORNVATI ON

1. Nane (include all other nanes once used, i.e. maiden)

2. Address and Phone Nunmber (hone and busi ness)

3. Enpl oyer's nane, address and phone nunber:

4. Spouse's enpl oyer's nane, address and phone nunber:

5. Cccupation:

6. Spouse's occupation:
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7. Social Security Nunber:

8. Spouse's social security nunber:

9. Fornmer mlitary service (branch and dates of service:

10. Date and Pl ace of Birth:

11. Nanme of Spouse:

12. Date and Pl ace of Spouse's Birth:
13. Date and Pl ace of Marri age:

14. Length of Residency in the State:

15. Chi | dr en:

6. Children of spouse (step-children):

17. G andchi | dr en:

18. Grandchi | dren of spouse:
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19.

Parents and addresses:

20.

Parents of spouse and addresses:

| NCI DENT

DATE OF | NCI DENT:

2. TIME OF | NCI DENT:

3. LOCATI ON OF | NCI DENT:

4. CONDI TI ON OF ROAD:

5. WVEATHER CONDI TI ON:

6. PASSENGERS | N CLI ENT VEH CLE (| NCLUDE ADDRESS AND
PHONE)

7.

PHONE)

PASSENGERS | N OTHER VEHI CLE (| NCLUDE ADDRESS AND
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8. WHO WAS THE DRI VER OF THE OTHER VEHI CLE?

9. DO YOU HAVE AUTOVOBI LE | NSURANCE? YES ( ) NO ( ).
|E SO W TH WHOMP

HAVE YOU REPCRTED THE | NCl DENT TO YOUR | NSURANCE

COWPANY? YES () NO( ). I|F NOT, WHY?

10. WHO WAS THE DRI VER OF THE OTHER VEHI CLE?

DOES HE HAVE | NSURANCE? YES () NO( ) DON'T KNOW( ).
| E SO, W TH WHOWPR

11. DESCRI PTI ON OF | NCI DENT:

12. WERE POLI CE OR LAW ENFORCEMENT CALLED TO MAKE A
REPORT? YES ( ) NO ( ). |F A REPORT WAS MADE, BY
WHOWR

13. WAS ANYONE Cl TED OR ARRESTED FOR CAUSI NG THE

INCIDENT? YES () NO( ). IF YES, WHO WAS Cl TED AND BY
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WHOM?

14. WERE PHOTOGRAPHS TAKEN? YES ( ) NO( ). IF YES, BY
WHOWR

15. W TNESSES | NCLUDE ADDRESSES AND PHONE NUVMBER:

16. WHERE ARE THE VEH CLES THAT WERE | N THE | NCI DENT?

17. WHAT TOW NG COVPANY TOWED THE VEHI CLES?

18. WERE AMBULANCES CALLED? YES ( ) NO( ). IF YES, WHO?

C. MEDI CAL TREATMENT

1. WHAT IS THE SCOPE OF YOUR MEDI CAL | NJURY ?

2. WHAT IS THE SCOPE OF YOUR PASSENGER S MEDI CAL

I NJURY?
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3. WHAT IS THE SCOPE OF THE OTHER DRI VER S MEDI CAL

I NJURY?

4. WHAT IS THE SCOPE OF THE OTHER DRI VER S

PASSENGERS' MEDI CAL | NJURY?

5.  WHAT TREATMENT HAVE YOU BEEN RECEI VI NG?

6. WHAT TREATMENT HAVE THE OTHER | NJURED PERSONS

BEEN RECEI VI NG?

7. WHO HAS BEEN PAYI NG FOR THE MEDI CAL BI LLS?
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8. HOW MJUCH HAVE YOUR MEDI CAL BI LLS BEEN TO DATE?

9. WHAT IS AN ESTI MATE OF WHAT THEI R TOTAL WLL BE?

D. LOST WAGES
1. WERE YOU ABLE TOWORK? YES ( ) NO( ). IF NO HOwW
MANY DAYS OF WORK HAVE YOU LOST AS A RESULT OF TH S ACCI DENT?

2. DD YOUR SPOUSE LEAVE WORK TO NURSE YOU? YES( ) NO ( ).
| E YES, HOWN MJUCH TI ME AWAY FROM WORK?

3. WHAT WAS OR | S YOUR SALARY?

YOUR SPOUSES' S SALARY?

DI AGCRAM OF THE SCENE OF THE | NCI DENT:
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CLI ENT | NFORVATI ON FORM

FOR PREM SES LI ABI LI TY CASE

CLI ENT NAME

CASE NANME:

ATTORNEY' S NANME:

A. BACKGROUND | NFORNVATI ON

1. Nane (include all other nanes once used, i.e. maiden)

2. Address and Phone Nunmber (hone and busi ness)

3. Enpl oyer's nane, address and phone nunber:

4. Spouse's enployer's nanme, address and phone nunber:

5. Cccupation:

6. Spouse's occupation:
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10.
11.

12.

13.
14.

15.

7. Social Security Nunber:

8. Spouse's social security nunber:

9. Fornmer mlitary service (branch and dates of service:

Date and Pl ace of Birth:

Nanme of Spouse:

Date and Pl ace of Spouse's Birth:

Date and Pl ace of Marri age:

Length of Residency in the State:

Chi | dr en:

16.

Chil dren of spouse (step-children):

17.

18.

G andchi | dr en:

G andchi | dren of spouse:

19.

Parents and addresses:
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20. Parents of spouse and addresses:

B. | NCI DENT

1. DATE OF | NCI DENT:

2.  TIME OF | NCl DENT:

3. LOCATI ON OF | NCI DENT:

4. CONDI TI ON OF PREM SES:

5. WEATHER CONDI TION (I F OQUTSI DE OR RELEVANT) :

6. WHO WAS THE OWNER OF THE PREM SES?

7. WERE THE PREM SES BEING RENTED? YES ( ) NO( ).

| F YES, BY WHOW?

8. DCES ElI THER THE OMNER OR LESSEE HAVE | NSURANCE?

YES( ) NO( ). IF YES, WTH WHOW

9. DESCRI PTI ON OF | NCI DENT:
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10. VERE POLI CE OR LAW ENFORCEMENT CALLED TO MAKE A
REPORT? YES ( ) NO ( ). | F A REPORT WAS MADE, BY

WHOM?

13. WAS ANYONE Cl TED OR ARRESTED FOR CAUSI NG THE
INCIDENT? YES ( ) NO( ). IF YES, WHO WAS Cl TED AND BY

WHOM?

14. WERE PHOTOGRAPHS TAKEN? YES ( ) NO( ). IF YES, BY
WHOM

15. W TNESSES | NCLUDE ADDRESSES AND PHONE NUVBER:

16. WERE AMBULANCES CALLED? YES ( ) NO( ). IF YES, WHO?

C. MEDI CAL TREATMENT

1. WHAT IS THE SCOPE OF YOUR MEDI CAL | NJURY?

2. VWHAT TREATMENT HAVE YOU BEEN RECEI VI NG?
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3. WHAT TREATMENT HAVE THE OTHER | NJURED PERSONS BEEN

RECEI VI NG?

4. VWHO HAS BEEN PAYI NG FOR THE MEDI CAL BI LLS?

5. HOW MJUCH HAVE YOUR MEDI CAL BI LLS BEEN TO DATE?

6. WHAT IS AN ESTI MATE OF WHAT THEI R TOTAL W LL BE?

D. LOST WAGES
1. WERE YOU ABLE TOWORK? YES ( ) NO( ). IF NO HOwW
MANY DAYS OF WORK HAVE YOU LOST AS A RESULT OF TH' S ACCI DENT?

2. DD YOUR SPOUSE LEAVE WORK TO NURSE YOU? YES( ) NO ( ).
| E YES, HOWN MUCH TI ME AWAY FROM WORK?

3. WHAT WAS OR | S YOUR SALARY?

YOUR SPOUSES' S SALARY?

DI AGCRAM OF THE SCENE OF THE | NCI DENT:
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CLI ENT | NFORVATI ON FORM
FOR BANKRUPTCY CASE

CLI ENT NAME

CASE NANME:

ATTORNEY' S NAME:

A. BACKGROUND | NFORNVATI ON

1. Nane (include all other nanes once used i.e. naiden)

2. Address and Phone Nunber (hone and busi ness)

3. Enpl oyer's nane, address and phone nunber:

4. Spouse's enployer's nanme, address and phone nunber:

5. Cccupation:

6. Spouse's occupation:

7. Social Security Nunber:

8. Spouse's Social Security Nunber:

9. Fornmer mlitary service (branch and dates of service):
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10. Date and Place of Birth:

11. Nane of Spouse:

12. Date and Pl ace of Spouse's Birth:
13. Date and Pl ace of Marri age:

14. Length of Residency in the State:
15. Previous marriages for each spouse:
16. Children:

17. Children of spouse (step-children):

18.

Deceased Chil dren
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19. Grandchil dren:

20. Grandchil dren of spouse:

21. Parents and addresses:

22. Parents of spouse and addresses:

B. PROPERTY

1. Real Property (for each piece of real property state):
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a. (1) Type of property:

a. (2) Location of property:

a. (3) Holder and anmpbunt of liens on the property:

a. (4) Fair market value of the property not deducting for

the liens:

a. (5) Date of purchase and original anount:

a. (6) Howis title to the property taken? (Wat does it say on
the deed - separate property, joint tenancy, tenancy by the

entireties, tenancy in conmon?):

b. (1) Type of property:

b. (2) Location of property:

b. (3) Holder and anount of liens on the property:
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b. (4) Fair market value of the property not deducting for

the liens:

b. (5) Date of purchase and origi nal anount:

b. (6) Howis title to the property taken? (What does it say on
the deed - separate property, joint tenancy, tenancy by the

entireties, tenancy in conmon?):

c. (1) Type of property:

c. (2) Location of property:

c. (3) Holder and anmpbunt of liens on the property:

c. (4) Fair market value of the property not deducting for

the liens:

c. (5) Date of purchase and original anount:
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c. (6) Howis title to the property taken? (Wat does it say on
the deed - separate property, joint tenancy, tenancy by the

entireties, tenancy in conmon?):

2. Bank Accounts (including savings and l|loans and credit
uni ons) :

a. Nane, address and account nunber:

b. Nane, address and account nunber:

c. Nane, address and account nunber:

3. Stocks and Bonds:

a. Type and Conpany i ssui ng:

b. Anount:

c. Date and manner of acquisition (purchase, gift or
i nheritance:

d. Fair Market Val ue:

e. Basis (purchase price or basis on date of gift or
i nheritance):
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4. | nsurance:

a. Type:

b. Goup, termor whole life:

c. Conpany and policy nunber:

d. Amount:

e. Beneficiaries:

5. Safety Deposit Boxes:

a. Location:

b. Box nunber:

c. Contents:

6. Tangi bl e personal property (list all property worth over
$100. 00 such as jewelry, tools, cars, boats, etc):

7. Intangi bl e personal property: (list all intangible property
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such as noney owed, royalties, copyrights and other interests
not previously listed:
a. Loans:

(1) (a) Nane and address of debtor:

(1) (b) Ampbunt of | oan outstanding:

(1) (c) Security for loan (deed of trust, nortgage, collateral:

(2) (a) Nane and address of debtor:

(2) (b) Ampbunt of | oan outstanding:

(2) (c) Security for loan (deed of trust, nortgage, collateral:

(3) (a) Nane and address of debtor:

(3) (b) Amount of | oan outstandi ng:

(3) (c) Security for loan (deed of trust, nortgage, collateral:

(4) (a) Nane and address of debtor:

(4) (b) Amount of | oan outstandi ng:

(4) (c) Security for loan (deed of trust, nortgage, collateral:

b. Oher Interests:

1. Type of Interest:
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2. Date and manner of acquisition (gift, purchase or

i nheritance):

3. Basis (purchase price or value or basis at tine of gift or

i nheritance):

8. Pensions, IRA's, SEP's, Death and Retirenent Benefits (list

| ocati on, account nunber and anount of each plan or account):

9. Expectancies (list any property that is expected to be
received in the future along with the source for inheritances,

property settlenents or insurance proceeds):

10. Debts and Liabilities (list all debts and liabilities al ong

wi th whether or not the obligation is secured):
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a. Secured debts:

(1) (a) Creditor and address:

(1) (b) Account nunber and outstandi ng bal ance:

(1) (c) Nature of Collateral:

(2) (a) Creditor and address:

(2) (b) Account nunber and outstandi ng bal ance:

(2) (c) Nature of Collateral:

(3) (a) Creditor and address:

(3) (b) Account nunber and outstandi ng bal ance:

(3) (c) Nature of Collateral:

b. Judgnent Creditor:
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b. 1. Case nunber and anount of lien

b. 2. Property which lien attaches:

c. Unsecured debts:

c. 1. Debts owed under contractual or |easehold agreenents:

c. 2. Pending | awsuits:

c. 3. Unsecured | oans:

c. 4. Damages caused to others:

c. 5. Oher liabilities:
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C. BANKRUPTCY

1. Date and court where previous petition filed:

2. Type of bankruptcy (Chapter 7 or Chapter 13):

3. If a Chapter 13, has the plan been conpleted? If not what

remains to conplete the plan?

4. |f a Chapter 7, are there any debts being redeened

ratified or affirmed in the bankruptcy action?

5. If married, has your spouse filed a bankruptcy petition?

| f so, where?
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ESTATE PLANNI NG QUESTI ONNAI RE

CLI ENT NAME

CASE NANME:

ATTORNEY' S NAME:

A. BACKGROUND | NFORNVATI ON

1

Name (include all other names once used, i.e. naiden)
Addr ess and phone nunber (horme and busi ness)
Enpl oyer's name, addr ess and phone nunber :

Spouse' s enpl oyer's nane, address and phone nunber:

10.

Cccupati on:

Spouse' s occupati on:

Soci al security nunber:

Spouse' s soci al security nunber:

Former mlitary service (branch and dates of service):

Date and place of birth:
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11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

Name of spouse:

Date and pl ace of spouse's birth:

Date and place of marri age:

Length of residency in the state;

Previous marriages for each spouse:

Chi | dr en:

Chil dren of spouse (step-children):

Deceased chil dren

G andchi | dr en:

Grandchi | dren of spouse:

Parents and address:
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B

22.

23.

Parents of spouse and address:

Last

PROPERTY

1

Real

(1)

(2)

(3)

(4)

(5)

(6)

WII:

Dat e execut ed:

Location of original:

Attorney who prepared will, address, phone:

property (for each piece of real property state)

Type of property:

Location of property

Hol der and anount of |iens on the property:

Fair market value of the property not deducting for

the liens:

Dat e of purchase and origi nal anount:

How is title to the property taken? (What does it
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b. (1)
(2)

(3)

(4)

(5)

(6)

C. (1D

(2)

(3)

(4)

say on the deed? separate property, joint tenancy,

tenancy in the entirety, tenancy in comon):

Type of property:

Location of property:

Hol der and anount of liens on the property:

Fair market value of the property not deducting for

the liens:

Dat e of purchase and origi nal anount:

How is title to the property taken? (What does it
say on the deed? separate property, joint tenancy,

tenancy by the entirety, tenancy in common):

Type of property:

Location of property:

Hol der and anount of liens on the property:

Fair market value of the property not deducting for

the liens:
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2.

(5)

(6)

Dat e of purchase and origi nal anount:

How is title to the property taken?

say on the deed? separate property,

tenancy by the entirety, tenancy in common):

(What does it

j oi nt tenancy,

Bank Accounts (i ncluding savings

a.

b.

C.

and | oans and credit

uni ons) :
Nanme, address, account nunber:
Nanme, address, account nunber:
Nanme, address, account nunber:

3. St ocks and bonds:

a.

Type and conpany

I SSui ng:

Anmpunt :

Dat e and nanner of acquisition (purchase,

i nheritance):

gift,

or

Fair mar ket val ue:
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e. Basis (purchase price or basis on date of gift or

i nheritance):

4. | nsur ance:
a. Type:
b. G oup, termor whole life:

C. Conpany and policy nunber:

d. Amount :

e. Benefi ci ari es:
5. Saf e deposit boxes:

a. Locati on

b. Box number:

C. Content s:

6. Tangi bl e personal property (list all property worth over

$100. 00, such as jewelry, tools, cars, boats, etc.):
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7. I ntangi ble personal property (list all intangible
property, such as noney owed, royalties, copyrights and
other interests not previously listed):

a. Loans:

(1D (a) Nane and address of debtor:

(b) Amount of | oan outstandi ng:

(c) Security for loan (deed of trust, nortgage,

collateral):

(2)(a) Nane and address of debtor:

(b) Amount of | oan outstandi ng:

(c) Security for loan (deed of trust, nortgage,

collateral):

(3)(a) Nane and address of debtor:

(b) Amount of | oan outstandi ng:

(c) Security for loan (deed of trust, nortgage,

coll atera
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b.

8.

10.

O her interests:

(1) Type of interest:

(2) Date and manner of acquisition (gift, purchase

or inheritance):

(3) Basis (purchase price or value of basis at

time of gift or inheritance):

Pensions, IRA's, SEP's, death and retirenment benefits
(list location, account nunber and anount of each plan or

account):

Expectancies (list any property that is expected to be
received in the future along with the source, for
i nstance: i nheritances, property settlenments or insurance

proceeds):

Debts and liabilities (list all debts and liabilities
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along with whether the obligation is secured):
a. Secur ed debts:

(1) (a) Creditor and address:

(b) Account nunber and outstandi ng bal ance:

(c) Nature of collateral:

(2) (a) Creditor and address:

(b) Account nunber and outstandi ng bal ance:

(c) Nature of collateral:

(3) (a) Creditor and address:

(b) Account nunber and outstandi ng bal ance:

(c) Nature of collateral:

b. Judgnent creditor:

(1) Case nunber and anount of |ien

(2) Property which |ien attaches:
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C. Unsecured debts:
(1) Debts owed wunder contractual or |easehold
agreenent s:
(2) Pending | awsuits:
(3) Unsecured | oans:
(4) Damages caused to others:
(5 Oher liabilities:
C. ESTATE PLAN
1. Guardi an for children:
a. Nane of chil dren:
b. Nane of guardi an:
C. Addr ess of guardi an
d. Guardian of person__ estate_ or both___
e. Bond waived__ bond required__
f. Nane of alternate guardi an

g. Addr ess

of alternate guardian
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h. Guardi an of person__ estate  or both_
i Bond waived__~ bond required__
2. Execut or:
a. Name:
Addr ess:
b. First alternate:
Addr ess:
C. Second al ternate:
Addr ess:
3. Est abl i shnment of a trust:
a. CGeneral intended distribution

b. Property included in the trust:

C. Beneficiaries of the trust:

d. Name and address of trustee:

D. SPECI AL | NSTRUCTI ONS
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Persons to be excluded and disinherited from the wll

and/ or trust:

a. Nanme:
Addr ess:

b. Nane:
Addr ess:

Paynent of all taxes to conme from residual of estate
(after specific bequest made? (This is normal) Yes_
No____

Specific instructions (funeral w shes, anatom cal gifts,

etc.):

E. PROPGSED DI SPCSI Tl ON

1

Specific gifts of personal property:

Descri ption:

To:

Descri ption:

To:

Descri ption:

To:
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Descri ption:

To:

Specific gifts of

Descri ption:

r eal

property:

To:

Descri ption:

To:

Descri ption:

To:

Descri ption:

To:

Charitable gifts:

Descri ption:

To:

Descri ption:

To:

Remai nder of estate:

a. Single heir:

Nane:

Addr ess:

b. Mul tiple heirs:

Addr ess:
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F. OIHER CONSI DERATI ONS

1

Are your intended heirs deeply in debt?

Are the financial affairs of your heirs so bad that they

may file for bankruptcy protection?

Has a spendthrift trust for the heirs been consi dered?

G BANKRUPTCY

1

Date and court where fil ed:

Type of bankruptcy: Chapter 7 Chapter 13__
If a Chapter 13, has the plan been conpleted? If not,

what remains to conplete the plan?

If a Chapter 7, are there any debts being redeened,

ratified or affirmed in the bankruptcy action?

If married, has your spouse filed a bankruptcy petition?

H  DURABLE POAER CF ATTORNEY ( DPA)

1

Heal th care

a. Do you want a DPA?

b. How | ong do you want it to |ast?
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VWho woul d be your attorney in fact?

Who would be your alternate attorney in fact?

What special nmedical care do you want if you are

unabl e to nmake your w shes known?

Are there sone types of nedical decisions that you
do not want to give the attorney in fact authority

to make on your behal f

Do you want your agent to be able to order an

aut opsy or nmake organ donations?

Do you want your agent to be able to make the
decision to place you in a retirenent or nursing

honme?

Busi ness affairs

Do you want a DPA?

How | ong do you want it to |ast?

VWho woul d be your attorney in fact?

Who would be your alternate attorney in fact?
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e. How do you want your business affairs handled if

you are unable to make your w shes known?

f. Are there any special business affairs that you do
not want the attorney in fact to handle or becone

i nvol ved in any manner?

g. Are there certain acts that you do not wish to give
the attorney in fact the authority to do on your

behal f

LI VI NG W LL DECLARATI ON

1. Do you want a living wll declaration?

2. Do you want extraordinary nmeans to keep you alive if you

are unabl e to nmake your w shes known?

3. Wul d you consent to the wi thholding of food and water if

you were "brain dead" or in an unrecoverable com?
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4. What types of nedical treatnent would you want and accept

if unable to nake a decision for yourself?

5. Who would you want to nake decisions for you if you

cannot make them for yourself?
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I11. FEE AGREEMENTS
A. | NTRODUCTI ON

In Britain trial attorneys are called barristers. Barristers
have a pocket on the back of their robes. Hi storically and
traditionally it was considered distasteful for a barrister to
represent a client for noney. For a barrister to discuss
representing a client for a fee just was not done, it was not
pr oper! A barrister would turn his back to his client, and his
client would put the anpbunt of conpensation in the pocket in the
robe. The barrister was required to leave it to the client to
deci de how nuch noney he should be paid for the work he had done.
If he lost, the barrister would usually get nothing because the
client of that day (as today) was generally unwilling to pay an
attorney for a losing effort. To this day, barrister robes stil
have that little pocket in them although today's barristers no
| onger rely upon the largess of their clients to determ ne the
anount of fees they receive.

Today under both the ABA Code of Professional Responsibility
and the Mbdel Rul es of Professional Responsibility a professional
duty is inposed upon an attorney to reach an agreenent (preferably
early in the relationship) on the attorney's conpensation for the
services rendered. Although recommended by the ABA, it is not
required that the attorney fee agreenent be in witing.
Nonet hel ess, many states, such as California, have enacted specific

| egislation or have required under their particular Canons of



187
Prof essional Responsibility that the attorney have the fee
agreenent in witing.

As a practical matter, an attorney should have the fee
agreenment is witing both for business and professional reasons. It
is hard to prove in a fee dispute exactly what was or was not
covered without the fee agreenment being witten. In addition, fee
di sputes harman attorney's reputation in the comunity and hanper
devel opi ng new business. Having a fee agreenent in witing that
details the services and conpensation will reduce fee disputes.

There are three types of fee arrangenents: the "hourly" fee
(for the work done by an attorney on an hourly basis), the "flat
rate" fee (for total services provided) and the "contingency" fee
agr eenent .

A fee agreenent should be in witing and signed. It was not
previously required; however, it nmakes a |lot of sense, and nost
state bars now require fee agreenents to be in witing. The ABA
model rule 1.5(B) actually requires the fee question to be
determned very early in the relationship except where the attorney
al ready has an on-going relationship wwth the client. In such a
case, although the attorney can be nore lenient, he really should
not be when speaki ng about the attorney fee with the client.

Under ABA Code Disciplinary Rule 2106 and Mbdel Rule 1.5(A),
an attorney is subject to discipline for trying to seek an
unconsci onable fee. There is no definition or set standard for an

unconsci onabl e fee. The unconscionability of a fee is determ ned
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on a case-by-case basis as to whether or not it offends the
sensibilities of the court or fee arbitrator. The court | ooks at a
nunber of different factors to determ ne whether or not an attorney
has acted unreasonably in an effort to extort nore noney than is
merited for the amount of work done.

There are nine different factors that the court or state bar
will investigate to determne whether or not the fee was
unconsci onabl e. These standards have been proposed by the Anerican
Bar Associ ation and adopted by virtually every state in sone form

1. Time and | abor actually performed by the attorney

on the case. In a situation where an attorney m ght
charge $5,000 for three hours work, there begins to
appear the inference that the fee charged by the
attorney was too high.

2. The novelty and difficulty of the question

i nvol ved. The nore novel and difficult a |Iegal
guestion posed by a case, the nore tine and effort
wi || be required for | egal research and
preparation. It is nore difficult for a client to
find an attorney willing to undertake a novel or
difficult area of |aw. If the attorney | oses the
case, it would tend to hurt the attorney's
reputation in both the general and |egal conmunity.
Exanple: A client is seeking a product liability

suit on a forklift. There are few attorneys with
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t he experience and expertise in such types of
product liability cases. The attorney may charge a
hi gher fee and not be unconsci onabl e.
Whet her or not working for this client will interfere
with doing other profitable work of the attorney. Wile
an attorney is working for one client, he is not able to
spend unlimted tinme working for another client. Lost
earnings, in such a situation, are a factor to be
considered. If the attorney has no other clients (if the
attorney is retired), he mght receive less than an
attorney who is fully booked because the attorney m ght
be found to have the ability to have replaced the | ost
i ncone by taking additional work.
What ot her attorneys in the community charge for simlar
work is conmpared to the attorney fee to determne if it
is significantly higher than the norm |If an hourly rate
is less than that of nobst other attorneys, the attorney
has a good case to argue that he did not charge an
unr easonabl e anbunt. A converse finding can be nmade if
the attorney vastly overcharges from the norm for the
sane type of |egal matters.

In the past, it was fairly common for the county bar
association to publish fee agreenents or fee rates that
were being charged by attorneys in the area. That is no

| onger done. It created the idea that an attorney
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chargi ng these anbunts was charging a fair fee. It has
been held to be a violation of the Sherman Anti-Trust Act
for attorneys to agree on a schedul e of maxi mum f ees j ust
as it was a violation of the Sherman Act to agree on
mninumfees. In |ike manner, an attorney should not rely
upon any published hourly rate schedul e he may find.
The amount in controversy and the results that were
obtained for the client nust be considered. If the
attorney won $1, 000,000 for the client and the bill is
only $100,000, that is a factor indicating the fee was
not wunconscionable. |If the attorney won a judgnent of
$100,000, a bill of $75,000 would tend to indicate
unconsci onability.

Time limtations are al so consi dered. If the attorney
had to drop everything he was doing to handle a case
qui ckly because of imediacy, he is entitled to a higher-
t han-nornal fee because of the psychol ogi cal pressures
added to the normal preparation of a trial. For exanple,
in cases that have to be taken over just days before a
trial and the attorney is unable to get a continuance, he
must drop everything else to work solely on that case. In
determning the validity of the fee, the psychol ogica
pressures and stresses incurred in imediately |eaping
into the fray are legitimate factors to be considered in

awar di ng a hi gher fee.
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Prior relationships with the client. This is another
enotional area because an attorney wll often spend nore
time and effort on a case than the case may warrant. The
attorney may be overwrking the case and thereby
overcharging or not charging enough for the anmount of
time and effort put into the case.

The experience, reputation and ability of the attorney
handl i ng the case. The better qualified the attorney is,
the nore of a specialist, the nore the attorney
legitimately charges. An attorney, for instance, with two
Masters Degrees, an LLM in Law in addition to a |aw
school degree and one in Business, is legitimately able
to charge nore than an attorney with just a Juris
Doctorate degree. Such an attorney would have his fees
evaluated not in light of an ordinary attorney's fees but
agai nst other tax attorneys doing the sanme type of work.
A client would expect to pay nore for a specialist than
a general practitioner right out of |aw school.

The final area evaluated in determ ning whether or not a
fee i s unconsci onabl e i nvol ves the type of fee agreenent.
Wiile a contingency fee can be higher than an hourly or
fixed fee, it still cannot be so high as to shock the

consci ence of the court.

None of these factors in thenselves are usually determ native on

t he i ssue of whether an unconscionable fee was charged. It is the
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cunmul ative effect of the factors that wll determne if the
attorney is charging a fee that offends the conscious of the court
or the fee arbitrator.

Many states will allow the attorney to have an attorney fee
lien on the property of the client. Sonetines the lienis |limted
to the settlenent in a particular case. |In sone states it wll be
against all of the property owned by the client until there is a
resolution of the fee dispute. Usually in a lien situation, the
attorney must thereafter commence a suit within a specific period
of time after the lienis filed or the case fromwhich the client
received a judgnent is concluded. In sone states, the lien period
for filing suit is six nonths. In nost states, in order to perfect
an attorney lien, the attorney nust file a notice of lien in the
case, and the lien stays in effect until the case is concluded. On
conclusion of the case, if the client wins and receives a judgnent,
t he amount of the attorney fees clainmed by the attorney lien wll
be held in trust by the succeeding attorney or the court. A hearing
will be conducted to determne the correct amount of attorney fees
to be awarded to the attorney asserting the lien.

Law offices have reached the twentieth century concerning
coll ecting noney. ABA Formal Opinion 338 permts a |lawer to bil
his client and allows paynent by credit card. In addition, under
Formal Opinion 320, the lawer may participate in a bar association
program that enables clients to finance fees through bank | oans.

Moreover, a client may give an interest bearing note to an attorney
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to secure paynent of fees. This was permtted in the case of
Hul land VS State Bar, 8 Cal. 3D, page 440, 1972. Cri m nal
attorneys in particular take interest-bearing notes along wth
titles to their client's cars to secure paynent of their attorney
fees. This all has to be detailed in their fee agreenent.

Anot her area that arises occasionally is whether or not the
fee agreenent has given the attorney an interest in the litigation
itself, that is inproper. D sciplinary Rule 5-103 and ABA Mde
Rule 1.8(J) forbid an attorney acquiring a proprietary interest in
t he cause of action (the subject matter of the litigation) in that
the attorney is representing the client. If an attorney is
bringing an action on behalf of a client or is defending an action
on behalf of a client, he cannot beconme a party in the suit by
acquiring an interest in the subject matter of the lawsuit. The
rati onal e behind the prohibition appears, on its face, m spl aced.
It seens that if the attorney had sonething to gain in the case by
owning an interest in the subject matter, the attorney would be
even nore diligent in his prosecution. Then again, perhaps he
woul d be tenpted to be overly diligent and stray into unethica
areas. Nonetheless, that is the law, and it nust be obeyed.

Any di scussion of fee agreenents would be inconplete if the
attorney did not discuss what happens if he is fired during the
m ddl e of representation of the client. |[If an attorney is on an
hourly fee arrangenent, there is no problem the attorney sinply

submts a bill for the work done, and the client is responsible to
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pay it. If it isin aflat-fee situation, the attorney can coll ect
for the reasonable value of the provided |egal services. An
attorney in a flat-rate situation does not collect for the ful
anount owed under the contract because he has not conpleted the
work. The attorney receives the reasonabl e value of the rendered
| egal services based on a percentage of how nuch of the case was
conpleted by the attorney. If the attorney conpleted 50% of the
case, he should receive half of the agreed fee. Courts or fee
arbitrators would ook at it that way, or they m ght put an hourly
fee value on the work that had been done and charge accordingly.
In neither event would an attorney ever collect nore than he
woul d have received under the actual fee agreenent itself. In fact,
if another attorney is hired, the courts or arbitrators wll
reflect on the value of the anount of work the di scharged perforned
versus the anmobunt of work the new attorney had to do to conplete
the case. In a contingency fee agreenent where the attorney has
been fired, the discharged attorney is entitled to recover the
reasonable value of the provided |egal services based on the
percentage of the actual award. If the discharged attorney, was to
receive 30% of the award and the case is settled for $500, 000,
there is a $150,000 fee award and the value of the discharged
attorney's work is $50,000. The discharged attorney will never get
nore than the fee agreenent defined, and the recovery is al so based
upon the anount that the other attorney is paid to conplete the

case.
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Every fee agreenent should have a cl ause that bestows attorney
fees to the prevailing party in the event of a lawsuit. Sone
attorneys omt this provision hoping the client will not receive
attorney fees in the event of a successful nal practice action. That
m ght be a good reason if the attorney does not have mal practice
coverage or practices in a sloppy nmanner. In nost instances
however, the clause will be of benefit to the attorney.

In lawsuits against the client for failure to pay fees, the
attorney will receive attorney fees if another attorney is hired to
collect for himand if such a clause is present. The reason is
that many states will not permt an attorney to collect additional
attorney fees for collecting a judgnent on his own case. In such
states, the attorney who wins the case against the client wll not
be conpensated for the time spent in getting the judgnent. Wen an
attorney fee clause is in the retainer agreenent, the attorney can
hire another attorney to get the judgment and the client wll pay
the attorney fees when judgnent is won.

B. CONTI NGENCY FEE AGREEMENTS
The nost common exception to the prohibition against an
attorney acquiring a proprietary interest in an action being
handl ed by himis that of a contingency fee arrangenent between the
client and the attorney. An attorney can enter into a contingency
fee agreenment even though it gives the attorney an ownership
interest in the case, specifically a percentage of the judgnent or

settlenent, if the client and attorney should prevail or settle
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their case. Conti ngency agreenents change the position of the
attorney froman enpl oyee of the client to a coplaintiff.

A contingency fee arrangenent is where the plaintiff, who is
the client of the attorney, wins an award and the paynent of the

attorney fee is a fixed percentage of that award after the costs

and expenses of the case have been returned to the attorney. |If
the client does not win, the attorney gets nothing. In sone
countries, contingency fee agreenents are unethical. 1In the United

States, they are not prohibited. They are tolerated as |ong as the
contingency fee is not considered to be unconscionable. Exanple:
An attorney gets 50% of the case for doing an hour of work and not
taking it to trial. Al nost every court will find the fee to be
unconsci onabl e.

There is a lot of criticism on contingency fee cases,
especially in the area of nedical nalpractice, by doctors. They
feel that contingency fee cases tend to bolster the litigation
The other view is that nost contingency fee clients do not have the
noney to pay for a case on an hourly basis. Mst attorneys would
not take a case that is literally pro bono , and they receive an
hourly rate at the end if they win. This situation really does not
work for the attorney. For exanple, in California it usually takes
about five years to have a jury trial heard. |[|f an attorney has to
wait five years to get paid on a straight hourly basis, he wll go
bankrupt. They will do better waiting for a straight hourly fee

paid in advance.
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There are certain cases in that contingency fee agreenents are
absolutely prohibited. ABA Code Disciplinary Rule 2106 and ABA
Model Rule 1.5(D)(2) prohibit contingency fee agreenents in
crimnal cases. Perhaps the reason is the client is not going to
get any noney after he wins in a crimnal case, so there is nothing
for the attorney to lien or in which to claiman interest. Another
situation involving ethics and Mdel Rule 1.5(D)(1) where an
attorney is not permtted to get a contingency fee is in famly
| aw. Exanple: In a divorce case, the attorney mght say, "If we
get you a property settlenment of $100,000, you have to pay us a 50%
fee." There is no rationale. The conputation would be suspect.

I n sone donestic cases, however, a contingency fee would be
appropri ate. The spouse the attorney is representing wll be
receiving noney based on the amount and quality of work the
attorney does, and the nore successful the attorney, the nore the
work is worth. For exanple, assune that in a famly |aw divorce
case that the spouses had property in tw states. There was a huge
di sparity between what the wife said the property was worth and
what the husband said it was worth. This was a community property
situation where each spouse is presuned to own a one-half undi vi ded
interest in all property that was acquired during the marriage
except that received by gift, devise or bequest. A contingency fee
agreenent would have been proper because the anmount of noney
i nvol ved was high and the work was extrenely conplicated and was

merited. Still, an attorney cannot enter a contingency fee
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agreenent in a famly law matter but nust instead use an hourly fee
or flat rate agreenent.

ABA nodel rule 1.5(C) requires that a contingency fee
agreenent be in witing and that the agreenent state how the fee is
to be cal culated, including the percentages the attorney wll get
if the case is settled before trial, after trial or after an
appeal . Litigation and other expenses also are to be defined,
i ncl udi ng when they are to be deducted, and whether or not there
will be deductions for expenses incurred before or after the
contingency fee is calculated. Wth any kind of fee agreenent, the
attorney is required to give an accounting to his client, whether
it be a contingency fee, an hourly fee or a flat fee. There nust
be an accounting to determ ne how everything has been paid. A
point to renmenber is that the client is responsible for paying the
attorney all court costs and litigation costs that had been
advanced. Those are deducted first from any settlenment or award.
What is left will be split according to the percentages in the fee
agr eenent .

Conti ngency fee agreenents have always been recognized as
necessary in the legal profession in order to open the | egal system
to the poor. For exanple, a nmgjor litigation case concerning
product liability can cost $200,000. The cost for such a case is
beyond the ability of nearly everyone to pursue on a hourly basis.
For this reason contingency fees were devel oped.

A contingency works by splitting the risks and benefits of
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the recovery between the attorney and the client. If the client
| oses a contingency case, the client is only out the costs of
pursuing the case. In the sane vein, upon |oss of a contingency fee
case, the attorney loses all of the tinme and effort spent on the
case that could have been directed towards other profit-nmaking
activity. The attorney |ost the opportunity of earning fees for
doing different work for other clients.

Many persons and entities have suggested that states place a
ceiling on contingency fees as a nethod of tort reform G oups so
advocate with the avowed intent of reducing the nunber of cases
filed in the courts. These groups recognize that if attorneys
cannot receive a fee equal to the potential of loss, they will not
take the case on a contingency fee basis. This has been the case.
Whenever |imts have been placed on contingency cases, the nunber
of cases taken in those areas have decreased. Attorneys reduce the
nunber of specul ative contingency cases they take and concentrate
on the case with a guaranteed recovery or those offering an hourly
or flat fee.

Whet her or not an attorney should seek a contingency fee
arrangenment with a client depends on the viability of the case, how
long it wll take to go to trial, the anmount of tinme it wll take
to prepare and the financial standing of the attorney. By its very
nature, a contingency fee case does not bring noney into an office
until settlenent or judgnent has been obtained. The attorney could

wait several years before getting any noney fromthe case. For this
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reason, many of the larger law firnms do not take contingency cases.

All law firms, regardless of size, should be selective in
taki ng contingency cases. Sonetinmes it is possible for a sole
practitioner to bring in one or nore other attorneys as co-counsel
on a contingency case, thereby spreading the risk and the rewards.
In any event, nost attorneys and certainly nost sole practitioners
|l ack the financial ability to handle a | arge contingency fee case
al one.

In the sanme vein, many personal injury attorneys will handle
relatively ordinary contingency cases such as auto accidents on a
contingency basis because these are relatively easy cases to
devel op and settle. The attorney nust understand that no nmatter how
good the case is, unless sufficient noney cones into the office to
pay the bills while the case is pending, the attorney should refuse
the case. An attorney nust earn a living. Following this section is
a basic contingency fee agreenent for use in California and al so
for use elsewhere. Wth nodifications, it can reflect the needs of
various clients.

C. FLAT RATE AND HOURLY FEE AGREEMENTS

Besi des contingency fee agreenents, an attorney can al so use
aflat rate or hourly rate agreenment. The basic difference between
the two fornms of agreenent is that the attorney does the work for
a lunp sum a flat rate, or the attorney works for an hourly fee,
regardl ess of the amount of time spent on the case. There is

effectively a ceiling on a flat rate agreenent, whereas the hourly
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rate has no ceiling for the total job.

A retainer is often obtained by the attorney with an hourly
fee agreenent and can be used with flat rate fee agreenments when
the paynents are to be nade in installnents rather than in a lunp
sum at commencenent. A retainer is a deposit to assure
representation by an attorney.

There are two types of retainer that an attorney can obtain
froma client. Arefundable retainer is not earned by the attorney
until the attorney has done work for the client. The rate at that
the retainer is used is determned by the attorney fee agreenent.
A fee agreenent that charges $150 per hour will use a $600 retainer
after four hours of work by the attorney.

Whenever an attorney agrees to represent a client on an hourly
basis or a flat rate payable in installnments, the attorney should
get a reasonable retainer. The fee agreenent should contain a
clause that requires the client to maintain a fixed mnimumin the
account. Exanpl e: The fee agreenment calls for a $500 retainer
Once the attorney bills for $500 of work, the client should
contribute $500 to the retainer account to maintain the required
bal ance. The attorney then will always have a m ni nrum anount in the
retai ner account to cover future work.

It is inportant to get a retainer before work begins. |[If a
case is not inportant enough for a client to provide a retainer,
the attorney should consider not taking the case. This is a

different situation from a contingency case wherein the attorney
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does not expect to be paid until and unless the case is won. 1In a
hourly or flat rate situation, the attorney expects to be paid
regardless. If the client is unable or unwilling to pay a retainer
at the beginning, the client may be unable or unwilling to pay the
fee after the case is decided. It is inmportant to ascertain at the
initial interviewif a potential client is the type who will not
pay the attorney or attenpt to not pay the attorney after the case
is done. The best way is to ask for a retainer. The advantage to
an attorney is that retainers |l essen fee disputes after the case is
done. Most fee disputes occur after a case is conpleted, and the
attorney sends the final bill to the client for paynent. At this
time, the client no |l onger needs the attorney and is nore likely to
| ook for a reason to avoid paying the bill. If the bill has already
been paid via a retainer, the likelihood of a fee dispute is
greatly dimnished. Studies show that attorneys who require their
clients to pay and maintain retainers have a | ower nunber of fee
di sputes than attorneys who do not use retainers.

The follow ng are suggested attorney fee agreenents drafted
for use in California. These forns can be nodified for use to neet
the needs of nost clients for other states as well.

Conti ngency Fee Agreenent

Fl at Fee Agreenent for Famly Law
Hourly Fee Agreenent for Litigation
Fl at Fee Agreenent for Litigation

AR

Fl at Fee Agreenent for Estate Pl anning
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CALI FORNI A CONTI NGCENCY FEE AGREEMENT

THI S AGREEMENT is made this day of :

19 by and bet ween

hereinafter called "CLI ENT" and

hereinafter called "ATTORNEY. "

1. Client in consideration of services rendered and to be
rendered by Attorney to Cdient, hereby retains Attorney to

represent

as Attorney at Law to prosecute, defend and otherw se settle a

cause of action agai nst

and whonmever may be |iable, arising out of

on the day of , 19 at

2. Cient enpowers and authorizes Attorney to take all steps
in the matter deened advisable, namely to institute appropriate
| egal proceedings, conduct all necessary discovery and to take all
other steps leading to settlenent, trial and term nation of the
[itigation.

3. dient promses to pay to Attorney for the prosecution of
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t he above-entitled matter as an attorney fee the foll ow ng:

A 33 1/3% of any anount recovered, if settled prior to

commencing trial.

B. 40% of any anount recovered during and after trial, if

there is no appeal.

C. 50% of any anount recovered after appeal.

It is understood and agreed by Client that Attorney shall have and
is specifically given herein a special and charging lien for
attorney fees on any proceeds from a settlenent or judgnent
obt ai ned or payable in this case as a result in whole or in part of
the legal work and services of the attorney.

4. It is understood and agreed that all nonies expended by
Attorney in prosecution of the cause of action shall constitute an
advance of costs to be paid by Cient. |f said costs are not paid
prior to settlenent or satisfaction of judgnent, said costs shal
be deducted fromclient's share of the settlenent or satisfaction
of judgnent and paid to Attorney. In the event sufficient funds
are not recovered to reinburse Attorney for any advance of costs,
Client shall reinburse Attorney for any sunms advanced and yet
unpai d.

5. Attorney shall receive the above-nenti oned percentage as
a fee for said legal services fromall noney and property of any
ki nd what soever that shall be obtained from any said cause of
action or fromthe settlenent thereof and from any proceeding in

aid of judgnent or decree in said action.
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6. Attorney agrees to prosecute said cause upon the above
basi s.

7. Cient acknow edges that Attorney has made no guarantee
regarding the successful termnation of said cause of action or
matter and that all expressions relevant thereto are matters of
pr of essi onal opi nion only.

8. Attorney acknowl edges and agrees that no settlenent or
conprom se of this matter shall be undertaken without the witten
approval of Cient unless pursuant to a witten power of attorney
executed by Cient.

9. dient agrees and prom ses to pay Attorney a reasonabl e
attorney's fee in the event dient for whatever reason or no reason
at all effectuates a substitution of attorneys before settlenent or
judgment in this matter. In the event Cient effectuates a
substitution of attorneys after an offer of settlenment has been
made by the defendants in the above matter, at Attorney's option
the attorney's fee is to be the percentage set above if said
settlenment offer is accepted by Cient.

10. Client may discharge and substitute another attorney as
Client's attorney at any tinme and w t hout cause.

11. Any proceedings in the aforenmentioned litigation after
the trial phase of the action are not covered by the ternms of this
Agr eenent . Fees for such further proceedings (such as appeal,
execution of judgnent, wits, etc.) shall be negotiated between

Attorney and Client before the sane are comenced.
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12. Should Cdient fail to performhis obligations under the
ternms of this Agreenent, dient consents to relieve Attorney as his
attorney of record in this action or matter upon Attorney's notion
to be so relieved.

13. Client agrees to maintain contact with Attorney and
provide Attorney with current addresses and tel ephone nunbers.
Client further agrees to answer all correspondence from Attorney
and participate in Attorney's prosecution of Client's matter.

14. In the event of litigation over the terns of this
Agreenent, the prevailing party shall be entitled to reasonable
attorney fees and costs.

15. The fee set forth in this Agreenent is not set either by
| aw or statute and is negoti able between Cient and Attorney.

16. The attorney does not <carry errors and omm Ssions

i nsur ance.
O
16. The attorney carries errors and om ssions insurance
t hr ough

I N WTNESS WHERECF the parties have executed this Agreenent

on the date first witten above.

dient

Att or ney
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CALI FORNI A FAM LY LAW FEE AGREEMENT

THI S AGREEMENT is made this day of :

19 by and bet ween

hereinafter called "CLI ENT" and

hereinafter called "ATTORNEY. "

This agreenent is required by the California Business and
Profession Code Section 6148 and is intended to fulfill the
requi renents of that section.

1. Client in consideration of services rendered and to be
rendered by Attorney to Cdient, hereby retains Attorney to
represent Cdient through Judgnment in Superior Court proceedings for

di ssolution of Client's marriage to

Included in the representation are all matters relating to property
settlenment, child custody, spousal support, child support and any

other famly law matters in the State of

2. The followng | egal services that are not to be provided
by Attorney under this agreenent include but are not limted to the
followng: reviewof Cient's estate plan and drafting of a wll
or other estate planning docunents, representation in proceedi ngs
(e.g. to enforce or nodify provisions of the judgnent).

Should Cient |ater decide to use Attorney to provide |egal
servi ces not covered under this agreenent, a separate witten

agreenent between Attorney and Client will be executed reflecting
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the terns under that such additional representation wll be
undert aken.

3. dient enmpowers and authorizes Attorney to take all steps
in the matter deened advisable, nanmely to institute appropriate
| egal proceedings, conduct all necessary discovery and to take all
other steps leading to settlenent, trial and term nation of the
[itigation.

4. dient wll pay Attorney at the rate of

Dol lars ($ ) per hour as attorney's fee for the
| egal services to be provided in accordance with the terns and
conditions of this Agreenent. Attorney will charge dient for
services perfornmed on dient's behalf in increnents of one-tenth of
an hour that are rounded to the nearest one-tenth of any hour.

5. Cient wll pay Attorney a retainer in the anmount of

Dollars ($ ) to be received by

Attorney on or before to be applied

against attorney's fees and costs incurred by client. This anmount
wi Il be deposited in an interest-bearing trust account. cient
authorizes Attorney to withdraw the principal from the trust
account to pay attorney's fees and costs as they are incurred by
Cient. Any interest earned will be paid as required by law to the
State Bar of California to fund l|egal services for indigent
persons. The deposit is refundable. If at the term nation of
services under this Agreenent the total anount incurred by Cient

for attorney's fees and costs is |less than the anount of the



209
deposit, the difference will be refunded to Cient.
Whenever the deposit is entirely consuned, ient will deposit

Dollars ($ ) to be held

in trust on the sane terns above.

6. Attorney will charge for all activities undertaken in
providing legal services to dient under this Agreenent, including
but not limted to the following: conferences, court sessions and
depositions (preparation and participation), correspondence and
| egal docunents (review and preparation), |egal research, and
t el ephone conversations. Travel tinme wll be charged both ways.

7. Client acknow edges that Attorney has made no prom ses
about the total anount of attorney's fees to be incurred by dient
under this agreenent.

8. dient shall provide Attorney any and all collateral that
Attorney deens necessary as security in addition to a charging lien
on the proceeds from any judgnent or settlenent obtained as a
result of Attorney's work for attorney's fees as set forth
her ei nabove.

9. Al court costs will be borne by Aient, and Attorney wl|l
charge the sanme to Cient's account as they are incurred.

10. It is understood and agreed that all nonies expended by
Attorney in prosecution of the cause of action shall constitute an
advance of costs to be paid by Cient. |If said costs are not paid
prior to settlenent or satisfaction of judgnent, said costs shal

be deducted fromclient's share of the settlenment or satisfaction
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of judgnent and paid to Attorney. In the event sufficient funds
are not recovered to reinburse Attorney for any advance of costs,
Client shall reinburse Attorney for any sunms advanced and yet
unpai d.

11. Attorney agrees to handle the above-entitled matter on
t he above-stated terns and conditions.

12. dient acknow edges that Attorney has made no guarant ee
regarding the successful termnation of said cause of action or
matter and that all expressions relevant thereto are matters of
pr of essi onal opinion only.

13. Attorney acknow edges and agrees that no settlenent or
conprom se of this matter shall be undertaken without the witten
approval of Cient unless pursuant to a witten power of attorney
executed by dient.

14. Client nmay discharge and substitute another attorney as
Client's attorney at any tinme and w t hout cause.

15. Any proceedings in the aforenentioned litigation after the
trial phase of the action are not covered by the ternms of this
Agr eenent . Fees for such further proceedings (such as appeal
execution of judgnent, wits, etc.) shall be negotiated between
Attorney and Client before the sane are comenced.

16. Should Cient fail to performhis obligations under the
ternms of this Agreenent, dient consents to relieve Attorney as his
attorney of record in this action or matter upon Attorney's notion

to be so relieved.
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17. Client agrees to maintain contact with Attorney and
provide Attorney wth current address and tel ephone nunbers.
Client further agrees to answer all correspondence from Attorney
and participate in Attorney's prosecution of Cient's matter.

18. In the event of litigation over the ternms of this
Agreenent, the prevailing party shall be entitled to reasonable
attorney fees and costs.

19. The fee set forth in this Agreenent is not set either by
| aw or statute and is negoti able between Cient and Attorney.

20. The attorney does not carry errors and onmm ssions

i nsur ance.
O
20. The attorney carries errors and om ssions insurance
t hr ough

I N WTNESS WHERECF t he parties have executed this Agreenent on

the date first witten above.

dient

Att or ney
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CALI FORNI A HOURLY FEE AGREEMENT

THI S AGREEMENT is made this day of :

19 by and bet ween

hereinafter called "CLI ENT" and

hereinafter called "ATTORNEY. "

This agreenent is required by the California Business and
Profession Code Section 6148 and is intended to fulfill the
requi renents of that section.

1. Client in consideration of services rendered and to be

rendered by Attorney to dient hereby retains Attorney to represent

as Attorney at Law to prosecute, defend or otherwi se settle a cause

of action agai nst

and whonmever may be |iable, arising out of

on the day of , 19 at

2. Cient enpowers and authorizes Attorney to take all steps
in the matter deened advisable, namely to institute appropriate
| egal proceedings, conduct all necessary discovery and to take all
other steps leading to settlenent, trial and term nation of the

[itigation.
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3. Client will pay to Attorney the sum of
Dol lars ($ ) per hour for attorney fees
for the legal services provided under this Agreenent. For any

court appearance, there will be a m ni mum charge of

Dollars ($ ). Attorney will

charge in increnments of one-tenth of an hour, rounded for each
particular activity to the nearest one-tenth of any hour. The
m nimumtinme charged for any particular activity will be one-tenth
of an hour. Attorney will charge for all activities undertaken in
providing legal services to dient under this Agreenent, including,
but not limted to, the following: conferences, court sessions and
depositions (preparation and participation), correspondence and
| egal docunents (review and preparation), |legal research, and
t el ephone conversations. Travel tine will be charged both ways.

Client acknow edges that Attorney has made no pron ses about
the total amount of attorney's fees to be incurred by Cient under
this agreenent.

4. Cient will pay all "costs" in connection with Attorney's
representation of Cdient under this agreenent. Costs may be
advanced by Attorney and then billed to dient unless the costs can
be net from Cient deposits that are applicable toward costs.
Costs include but are not limted to court filing fees, deposition
costs, expert fees and expenses, investigation costs, |ong-distance
t el ephone charges, nessenger service fees, photocopyi ng expenses,

and process server fees. Attorney will obtain Cient's consent
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before incurring any costs for consultants, expert w tnesses, or

i nvesti gat ors.

5. Client will pay Attorney a deposit in the anmount of
Dollars ($ ) to be received by
Attorney on or before and to be

appl i ed against attorney's fee and costs incurred by client. This
amount will be deposited in an interest-bearing trust account.
Cient authorizes Attorney to withdraw the principal fromthe trust
account to pay attorney's fees and costs as they are incurred by
Client. Any interest earned will be paid, as required by law, to
the State Bar of California to fund | egal services for indigent
persons. The deposit is refundable. If, at the term nation of
services under this agreenent, the total anount incurred by client
for attorney's fees and costs is less than the amount of the
deposit, the difference will be refunded to Cient.

Whenever the deposit is entirely consuned, ient will deposit

Dollars ($ ) to be held in trust

on the sanme terns above.

6. It is understood and agreed that all nonies expended by
Attorney in prosecution of the cause of action shall constitute an
advance of costs to be paid by Cient. |If said costs are not paid
prior to settlenment or satisfaction of judgnent, said costs shal
be deducted fromd dient's share of the settlenent or satisfaction
of judgnent and paid to Attorney. In the event sufficient funds

are not recovered to reinburse Attorney for any advance of costs,
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Client shall reinburse Attorney for any sunms advanced and yet
unpai d.

7. Cient shall provide Attorney any and all collateral that
Attorney deens necessary as security in addition to a charging lien
on proceeds fromany judgnment or settlenent obtained as a result of
Attorney's work for attorney's fees as set forth herei nabove.

8. Attorney will send Cient nonthly statenments indicating
attorney's fees and costs incurred and their bases, any anounts
applied toward the deposit and any current bal ance owed. If no
attorney's fees or costs are incurred for a particular nonth, or if
they are mninmal, the statenment may be held and conmbined with that
for the followi ng nonth. Any balance will be paid in full within
30 days after the statenent is nail ed.

9. Attorney agrees to handle the above-entitled matter on
t he above-stated terns and conditions.

10. dient acknow edges that Attorney has made no guarant ee
regarding the successful termnation of said cause of action or
matter and that all expressions relevant thereto are matters of
pr of essi onal opi nion only.

11. Attorney acknow edges and agrees that no settlenent or
conprom se of this matter shall be undertaken without the witten
approval of Cient unless pursuant to a witten power of attorney
executed by Cient.

12. dient is infornmed that the Rules of Professional Conduct

of the State Bar of California require Cient's informed witten
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consent before any attorney nay begin or continue to represent
Client when the attorney has or had a relationship with another
party interested in the subject matter of the attorney's proposed
representation of the dient. Attorney is not aware of any
relationship with any other party interested in the subject matter
of Attorney's services to dient under the terns of this Agreenent.
As long as Attorney's services are required for dient under the
terms of this agreenent, Attorney wll not agree to provide |egal
services to any other party without Client's witten consent.

13. The Court may order or the parties to the dispute may
agree that another party will pay sone or all of client's attorney
fees, costs or both. Any such order or agreenent will not affect
Client's obligation to pay attorney's fees and costs under this
Agreenment, nor will Attorney be obligated under this Agreenent to
enforce such an order or agreenent. Any such anmounts actually
recei ved by Attorney, however, wll be credited against attorney's
fees and costs incurred by Cient.

14. Client may discharge Attorney at any tinme by witten
notice effective when received by Attorney. Unless specifically
agreed by Attorney and Cient, Attorney will provide no further
services and advance no further costs on Cient's behalf after
recei pt of the notice. If Attorney is a client's attorney of
record in any proceeding, Cient wll execute and return a
substitution of attorney form imediately on its receipt from

At t or ney. Notw t hstanding the discharge, Cient wll remain
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obligated to pay Attorney at the agreed rate for all services
provided and to reinburse Attorney for all costs advanced.

15. Attorney may withdraw at any tine as permtted under the
Rul es of Professional Conduct of the State Bar of California. The
ci rcunst ances under that the Rules permt such w thdrawal include
but are not limted to the following: (a) the client consents, (b)
the client's conduct renders it unreasonably difficult for the
attorney to conduct the enpl oynent effectively, (c) dient fails to
pay attorney's fees or costs as required by his agreenent with the
at t or ney. Notw thstanding Attorney's withdrawal, Cdient wll
remain obligated to pay Attorney at the agreed rate for al
services provided and to reinburse Attorney for all costs advanced
before the w t hdrawal .

16. Although Attorney may offer an opinion about possible
results regarding the subject matter of this Agreenent, Attorney
cannot guarantee any particular result. dient acknow edges that
Attorney has nmade no prom ses about the outconme and that any
opinion offered by Attorney in the future wll not constitute a
guar anty.

17. Any proceedings in the aforenentioned litigation after the
trial phase of the action are not covered by the ternms of this
Agr eenent . Fees for such further proceedings (such as appeal
execution of judgnent, wits, etc.) shall be negotiated between
Attorney and Client before the sane are comrenced.

18. Should Cient fail to performhis obligations under the
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ternms of this Agreenent, dient consents to relieve Attorney as his
attorney of record in this action or matter upon Attorney's notion
to be so relieved.

19. Client agrees to maintain contact with Attorney and
provide Attorney wth current address and tel ephone nunbers.
Client further agrees to answer all correspondence from Attorney
and participate in Attorney's prosecution of Client's matter.

20. In the event of litigation over the ternms of this
Agreenent, the prevailing party shall be entitled to reasonable
attorney fees and costs.

21. The fee set forth in this Agreenent is not set either by
| aw or statute and is negoti able between Cient and Attorney.

22. The attorney does not carry errors and onm ssions

i nsur ance.
O
22. The attorney carries errors and om ssions insurance
t hr ough

I N WTNESS WHERECF t he parties have executed this Agreenent on

the date first witten above.

dient

Att or ney
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CALI FORNI A FLAT RATE FEE AGREEMENT

THI S AGREEMENT is made this day of :

19 by and bet ween

hereinafter called "CLI ENT" and

hereinafter called "ATTORNEY. "

This agreenent is required by the California Business and
Profession Code Section 6148 and is intended to fulfill the
requi renents of that section.

1. dient in consideration of services rendered and to be
rendered by Attorney to Cdient, hereby retains Attorney to

represent

as Attorney at Law to prosecute, defend or otherwi se settle a cause

of action agai nst

and whonmever may be |iable, arising out of

on the day of , 19 at

2. Cient enmpowers and authorizes Attorney to take all steps
in the matter deened advisable, nanmely to institute appropriate
| egal proceedings, conduct all necessary discovery and to take all
other steps leading to settlenent, trial and term nation of the

[itigation.
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3. Cdient wll pay Attorney the sum of

Dollars ($ ) in consideration of |egal services
performed by Attorney through the trial phase of above-described
matter, if any.

4. O the above-nenti oned sum

Dol lars ($ ) shall be paid by dient to Attorney on
t he execution of this Agreenent.

5. The bal ance of the sum of

Dollars ($ ) shall be paid by Cient to Attorney in
nonthly installnents of Dol lars ($ )
per nonth, conmencing on the day of :
199 __, and continuing thereafter until paid in full.

6. Cdient shall provide Attorney any and all collateral that
Attorney deens necessary as security in addition to a charging lien
on the proceeds from any judgnent or settlenent obtained as a
result of Attorney's work for attorney's fees as set forth
her ei nabove.

7. All court costs will be borne by Cient, and Attorney wll
charge the sanme to Cient's account as they are incurred.

8. It is understood and agreed that all nonies expended by
Attorney in prosecution of the cause of action shall constitute an
advance of costs to be paid by Cient. |If said costs are not paid
prior to settlenment or satisfaction of judgnent, said costs shal
be deducted fromd dient's share of the settlenent or satisfaction

of judgnent and paid to Attorney. In the event sufficient funds
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are not recovered to reinburse Attorney for any advance of costs,
Client shall reinburse Attorney for any sunms advanced and yet
unpai d.

9. Attorney agrees to handle the above-entitled matter on the
above-stated terns and condition.

10. dient acknow edges that Attorney has made no guarant ee
regarding the successful termnation of said cause of action or
matter and that all expressions relevant thereto are matters of
pr of essi onal opi nion only.

11. Attorney acknow edges and agrees that no settlenent or
conprom se of this matter shall be undertaken without the witten
approval of Cient unless pursuant to a witten power of attorney
executed by Cient.

12. Client nmay discharge and substitute another attorney as
Client's Attorney at any tinme and w t hout cause.

13. Any proceedings in the aforenentioned litigation after the
trial phase of the action are not covered by the ternms of this
Agr eenent . Fees for such further proceedings (such as appeal
execution of judgnment, wits, etc.) shall be negotiated between
Attorney and Client before the sane are comenced.

14. Should dient fail to perform his obligations under the
ternms of this Agreenent, dient consents to relieve Attorney as his
attorney of record in this action or matter upon Attorney's notion
to be so relieved.

15. Client agrees to maintain contact with Attorney and
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provide Attorney with current addresses and tel ephone nunbers.
Client further agrees to answer all correspondence from Attorney
and participate in Attorney's prosecution of Client's matter.

16. In the event of litigation over terns of this Agreenent,
the prevailing party shall be entitled to reasonable attorney fees
and costs.

17. The fee set forth in this Agreenent is not set either by
| aw or statute and is negoti able between Cient and Attorney.

18. The attorney does not <carry errors and omm Ssions

I nsur ance.
O
18. The attorney carries errors and om ssions insurance
t hr ough

I N WTNESS WHERECF t he parties have executed this Agreenent on

the date first witten above.

dient

Att or ney
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FLAT ESTATE PLANNI NG FEE AGREEMENT FOR CALI FORNI A

THI S AGREEMENT is made this day of :

19 by and bet ween

hereinafter called "CLI ENT" and

hereinafter called "ATTORNEY. "

This agreenent is required by the California Business and
Prof ession Code Section 6148 and is intended to fulfill the
requi renents of that section.

1. dient in consideration of services rendered and to be
rendered by Attorney to Cdient, hereby retains Attorney to
represent Client as Attorney at Law to render tax advice and to
draft whatever estate planning docunents Cient wshes to fulfil
his estate planning goals. Specifically, COient wants Attorney to
prepare a revocable trust, durable power of attorney and living
wi |l declaration.

2. Cient enpowers and authorizes Attorney to take all steps
in the matter deened advi sable, nanely to receive and review al
| egal docunents of Cient.

3. Client will pay to Attorney the sum of

Dollars ($ ) in consideration of |egal services
performed by Attorney under the terns of this Agreenent.
OPTI ONAL
4. The fee for |egal services shall becone i mediately due and
payabl e upon receipt Client of the estate plan.
OPTI ONAL

O the above-menti oned sum Dol | ars

($ ) shall be paid by Cient to Attorney upon the
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execution of this Agreenent.

5. The bal ance of the sum of Dol lars ($

) shall be due fromdient upon receipt by Cient of Cient's

conpl eted estate plan. A paynent plan may be established
consisting of nmonthly installments of Dol | ars
($ ) per nmonth, comrenci ng upon the day of

, 19 _ and continuing thereafter until paid in full.

5o0r 6. Cdient shall provide Attorney any and all coll ateral
that Attorney deens necessary as security for Attorney's fees, as
set forth hereinabove.

6 or 7. Al court costs will be borne by dient, and Attorney
will charge the same to Cient's account as they are incurred.

7 or 8. Client wll pay all "costs" in connection wth
Attorney's representation of Cient under this Agreenent. Costs
may be advanced by Attorney and billed to Cient unless the costs
can be net out of client deposits that are applicable toward costs.
Costs include but are not limted to court filing fees, deposition
costs, expert fees and expenses, investigation costs, |ong-distance
t el ephone charges, nessenger service fees, photocopyi ng expenses,
and process server fees. Attorney will obtain Cient's consent
before incurring any costs for consultants, expert w tnesses, or
i nvesti gat ors.

8 or 9. Attorney agrees to handl e the above-entitled matter
on the above-stated terns and condition.

9 or 10. dient may discharge and substitute another attorney
as Client's Attorney at any tinme and w t hout cause.

10 or 11. Should dient fail to performhis obligations under

the terns of this Agreenent, dient consents to relieve Attorney as
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his attorney of record in this action or matter upon Attorney's
notion to be so relieved.

11 or 12. dient agrees to maintain contact with Attorney and
provide Attorney with current addresses and tel ephone nunbers.
Client further agrees to answer all correspondence from Attorney
and participate in Attorney's prosecution of Client's matter.

12 or 13. Attorney will prepare the necessary deed to
transfer real property into the trust as one piece of real
property. dient is responsible for the recordation of transfer of
other real property into the trust.

13 or 14. In the event of litigation over the terns of this
Agreenent, the prevailing party shall be entitled to reasonable
attorney fees and costs.

15. The fee set forth in this Agreenent is not set either by
| aw or statute and is negoti able between Cient and Attorney.

16. The attorney does not <carry errors and omm Ssions
i nsurance. O

16. The attorney carries errors and om ssions insurance

t hr ough

I N WTNESS WHERECF the parties have executed this Agreenent on

the date first witten above.

dient

Att or ney
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| V. CASE MANAGEMENT

Once the client interview has been conducted, the client hired
and a fee agreenent executed, the attorney gets to the business of
practicing |law. The case now has a goal and purpose towards which
all of the attorney's |legal expertise, education and proficiency is
now directed. To achieve the desired goal, the attorney nust adopt
basi ¢ systens for the nmanagenent of not only this case but all his
cases.

A, FI LI NG SYSTEM

The single nost inportant managenent systemin any |aw office
is its filing system There nust be adopted in every office a
procedure to quickly and efficiently file and retrieve client files
and materials. Sinplicity of organization and use should be the
hal | mar ks of any adopted filing system It is possible to devel op
filing systens that are so sophisticated that they are inpractical
and nearly inpossible to use by an average person. If a file cannot
readily be found, the filing systemis inadequate regardless of its
conplexity. The purpose of a filing systemis to organize the | aw
office and the various cases handled by the law firm There is
al ways the potential of liability for malpractice in losing a
docunent through msfiling. There are many ways to avoid or |essen
the potential of msfiling papers.

A filing system should provide both adequate and secure
storage for all files, both current and closed. Safety is often an

itemoverlooked by a law firm Yet, nost files and the information
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in them cannot be replaced if the file is destroyed. This is
especially true in wll files and on- going litigation. If the
exhibits or proofs of these cases are |ost or destroyed, it can
result in a client's losing the case. Attorneys have been found
liable for mal practice for not providing sufficient security for
their clients' files. Al inportant and irreplaceable itens, such
as original client wlls, deeds, |eases, ownership certificates and
ot her val uabl e docunents that cannot be replaced should be placed
in fire-proof safes or kept in a bank safe deposit box. In addition
to opening a file for each client's case, the attorney should have
stapled inside the folder a large envelope to hold small itens,
such as receipts or notes that otherw se m ght be |ost.

The basic mninumfiling systemusually is a nunerical system
These file systens usually begin with a set nunber, such as 1000.
A client's file is given a nunber, perhaps 1005. That is the
client's general nunber. Each subsequent case wll have a sub
nunber (a), (b), (c) etc. Exanple: George Custer retains an
attorney to do an estate plan. He is assigned the next avail able
full nunber: 1327. Later George Custer hires the attorney to
i ncorporate a business. Hs file is assigned nunber 1327(a).
Later, GCeorge Custer hires the attorney to handl e a social
security claimand that case gets the nunmber 1327(b).

To use the m nimum system there should be a naster al phabetic
rol odex both on the conputer and as a card file that |lists each

client and the file nunbers for each case handled for the client.
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There should al so be a master nunerical cross-rol odex and conputer
file that lists the file nunbers with the clients’ nanmes. In this
manner, with only a file nunber or a nane, file information can be
| ocated easily to review the case and the client without having to
retrieve the file itself.

A nore conplicated systemtakes the basic systemindexes and
uses themto create a topic-law index that lists all files under
the areas of lawin that they relate. In such a system there would
be, in addition to basic indexes, topic indexes for the different
areas of law in that the office had practiced. Exanple: In a
probate index all probate cases are listed by both client nanme and
client case nunber. The sane is done for other fields of |aw, such
as incorporation, bankruptcy, etc. The advantage of this additional
systemis that an attorney with a probate question can pull up
previ ous probate cases and see how simlar matters or questions
were handled. This system may not be necessary in a sole
practitioner's office where the attorney does all the work and is
famliar with all previous work. The sole practitioner can go
directly to simlar cases without the need of resorting to a topic
i ndex. When there are two or nore attorneys or a paralegal
assisting an attorney, the ability to cross-reference one case with
simlar cases in the sane field can be especially useful for
research and docunent preparation

B. CASE PREPARATI ON

Establishing a filing systemis the first step in managi ng an
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office. Once the system is operating, the attorney can begin
assigning case nunbers to clients and filing their cases. The next
filing issue that arises in case nmanagenent is the practical aspect
of working the case itself. A law office nust establish procedures
for calendaring all of the activities that nust be undertaken in
each case. This includes all ~court appointnents, scheduled
depositions, discovery due dates, client conferences, client
nmeetings, statutes of limtations, etc.

The nost comon type of case calendaring uses a tickler
system In the tickler system the attorney has a rol odex divided
into nonthly sections. The tickler is an index-sized card with
mul ti - backed carbon sheets. The attorney wites a notation on the
card as to what nust be done and when, such as preparing
interrogatories on July 1 in the Peterson case file 1300 by May 15,
rem nded nonthly. One of the tickler sheets would appear on the
first day of each nonth before July. Each day the attorney or
secretary would review the file and check it for tasks to be done
that day. The notice is noved to the next day until the matter is
attended. By use of the tickler system the attorney can tell at
any one tinme what matters are still open and need to be addressed.
The tickler systemis also used to remnd the attorney of court
appear ances, depositions and neetings. Conputerized ticklers are
now avail able for attorneys to replace the traditional rol odex.

In addition, but not in place of the tickler system is the

mast er cal endar. Every law office nust have a |arge daily cal endar
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on which everything that nust be done on a certain date should be
listed. The master calendar acconplishes the sane result as a
tickler, but it is easier to use because it nerely takes a gl ance
toward the wall to see what nust be done and when. The naster
calendar and the tickler are cross-checking devices used to
conpl enent each other. The master cal endar can al so be used on a
conputer in the same manner as a tickler system

In working a case, the attorney should use questionnaires to
keep track of the case's status. Wen there is nore than one person
working on a file, there nust be a procedure to keep track of what
has been done (so there is no repetition of work) and to assure
that nothing is mssed on m staken belief that sonmeone else did it.

The following are sanple forns of the types that should be
used by every attorney engaged in litigation to assure that all
inportant matters are addressed and are not overl ooked. There are
al so many form books available to attorneys in law |libraries and
t hat provi de suggested checklists to aid in case nmanagenent.

1. Case Cal endar Schedul e

2. Case Di scovery Schedul e

3. Aut onobi | e Acci dent Managenent Sheet

4. Qpposi ng Expert Medical Wtness Checkli st
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CASE CALENDAR SCHEDULE

CLI ENT NANME:

CASE NANME:

ATTORNEY' S NANME:

FEDERAL DEADLI NES

1. COVPLAI NT (A) DATE FI LED:

(B) DATE SERVED:

(C) METHOD OF SERVI CE:

2. DEADLINE FOR DESI GNATI ON OF NONPARTI ES (90 DAYS FROM FI LI NG OF
COVPLAI NT) :

3. DATE ANSVEER FI LED:

4. DATE CROSS CLAIM OR THI RD PARTY ACTI ON FI LED:

5. DATE CASE AT | SSUE (10 DAYS AFTER ANSVER) :

6. TRI AL DATE:

7.  JURY TRIAL REQUESTED YES ( ) NO ( )
8. DATE DI SCLOSURE CERTI FI CATE DUE (EARLIER OF 180 DAYS AFTER

CASE BECOMES OF | SSUE OR 90 DAYS BEFORE TRI AL DATE):

9. SUPPLEMENTAL DI SCLOSURE CERTI FI CATE DUE (80 DAYS BEFORE

TRIAL) :

10. EXPERT DESI GNATI ON DUE (80 DAYS BEFORE TRIAL):

11. DEADLINE TO SUBM T DI SCOVERY (65 DAYS BEFORE TRI AL):
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12. DEADLI NE TO OBJECT TO PROPOSED EXHI BI TS:

13. DI SCOVERY CUTCOFF (30 DAYS BEFCRE TRIAL):

14. | SSUANCE OF SUBPCENAS (30 DAYS BEFORE TRIAL):

OTHER
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CASE DI SCOVERY CALENDAR

CLI ENT NANME:

CASE NANME:

ATTORNEY' S NANME:

FEDERAL DI SCOVERY

1.  APPLICABILITY OF RULE 26.1: YES( ) NO( )
2. PLAINTIFF' S | NTERROGATORI ES TO DEFENDANTS:

(A) DEFENDANT

SERVED:

DUE DATE EXTENSI ON

(B) DEFENDANT

SERVED:

DUE DATE EXTENSI ON

3. PLAI NTI FF' S REQUEST FOR ADM SSI ONS:

(A) DEFENDANT

SERVED:

DUE DATE EXTENSI ON

(B) DEFENDANT

SERVED:

DUE DATE EXTENSI ON

4. PLAI NTI FF' S REQUEST FOR PRODUCTI ON OF DOCUMENTS:

(A) DEFENDANT
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(B)

SERVED:

DUE DATE EXTENSI ON
DEFENDANT

SERVED:

DUE DATE EXTENSI ON

DEFENDANT" S | NTERROGATORI ES TO PLAI NTI FFS:

(A)

(B)

PLAI NTI FF

SERVED:

DUE DATE EXTENSI ON

PLAI NTI FF

SERVED:

DUE DATE EXTENSI ON

DEFENDANT' S REQUEST FOR ADM SSI ONS:

(A)

(B)

PLAI NTI FF

SERVED:

DUE DATE EXTENSI ON

PLAI NTI FF

SERVED:

DUE DATE EXTENSI ON

DEFENDANT' S REQUEST FOR PRODUCTI ON OF DOCUMENTS:

(A)

(B)

PLAI NTI FF

SERVED:

DUE DATE EXTENSI ON

PLAI NTI FF

SERVED:
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DUE DATE EXTENSI ON

PLAI NTI FF' S DEPGSI T1 ONS:

DEFENDANT

DEFENDANT

EXPERT

EXPERT

W TNESS

W TNESS

W TNESS

W TNESS

DEFENDANT' S DEPGSI T1 ONS:

PLAI NTI FF

PLAI NTI FF

EXPERT

EXPERT

W TNESS

DATE

DATE

DATE

DATE

DATE

DATE

DATE

DATE

DATE

DATE

DATE

DATE

DATE

W TNESS

DATE

W TNESS

DATE

W TNESS

DATE
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AUTOMOBI LE ACCl DENT MANAGEMENT SHEET

CLI ENT NANME:

CASE NANME:

ATTORNEY' S NANME:

RETAI NER AGREEMENT: YES ( ) NO( )

CLI ENT | NFORMATION SHEET: YES ( ) NO ( )

EXECUTED CLI ENT' S MEDI CAL RELEASE FORMB: YES ( ) NO (
POLI CE REPORT ON ACCI DENT

REQUESTED:

RECEI VED:

CRI M NAL COWVPLAI NT (I F FI LED AGAI NST ElI THER PARTY)

REQUESTED:

RECEI VED:

ACCI DENT RECONSTRUCTI ON EXPERT TO BE HHRED: YES ( ) NO (

NAIE:

WHEN RECEI VED:

PHOT OGRAPHS:

CLI ENT: TAKEN

OPPOSI NG PARTY: TAKEN

| NJURED W TNESS: TAKEN

SCENE OF ACCI DENT: TAKEN

CLI ENT VEH CLE: TAKEN

OPPOSI NG PARTY' S VEHI CLE: TAKEN

CLI ENT" S | NSURANCE PQOLI CY: RECEI VED
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MEDI CAL BI LLS: RECEI VED

STATUTE OF LI M TATI ONS:

SETTLEMENT LETTER TO OPPCSI NG ATTORNEY: SENT

COVPLAI NT (A) DATE FI LED:

(B) DATE SERVED:

(C) METHOD OF SERVI CE:

ANSVER (A) DATE FI LED:

(B) DATE SERVED:

JURY DEMANDED: YES ( ) NO ( )

W TNESS | NTERVI EW\:

NAME: DATE:
NAME: DATE:
NAME: DATE:
NAME: DATE:

W TNESS DEPOCSI TI ONS:

NAME: DATE:
NAME: DATE:
NAME: DATE:
NAME: DATE:

CLI ENT' S MEDI CAL RECORDS REQUESTED FROM

NAME: DATE:
NAME: DATE:
NAME: DATE:
NAME: DATE:

OPPOSI NG PARTY' S MEDI CAL RECORDS REQUESTED FROM
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NAIE:

NAIE:

NAIE:

NAIE:

MOTI ONS

DATE:

DATE:

DATE:

DATE:

COVMENTS
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OPPOSI NG EXPERT MEDI CAL W TNESS CHECKLI ST

CLI ENT NANME:

CASE NANME:

ATTORNEY' S NANME:

1.

10.

11.

12.

| NVESTI GATE PREVI QUS WORK OR TESTI MONY | N CASES FOR DEFENSE
AND PROSECUTI ON.

QUESTI ON TI ME SPENT | N ACTUAL EXAM NATI ON OF CLI ENT.

QUESTI ON THOROUGHNESS OF EXAM NATI ON. WHAT WAS DONE AND HOW
WAS | T DONE?

WERE X- RAYS TAKEN? |f SO WHERE ARE THEY? HAVE COPI ES BEEN
PROVI DED?

HAS THERMOGRAPHY BEEN PERFCRVED? | F SO WHAT RESULTS AND WHERE
ARE PHOTGS?

WHAT OTHER TESTS WERE PERFORVED? VWHAT WERE THE RESULTS? WHERE
ARE THE RESULTS OR REPORTS ON THE TESTS?

WHAT TESTS COULD HAVE BEEN PERFORVED BUT WERE NOT? WHY?

WHAT TREATI SES, ARTI CLES, BOOKS OR SEM NARS WERE CONSULTED | N
REGARDS TO THI S EXAM NATI ON?

WERE ANY OIHER PROFESSI ONALS CONSULTED REGARDING THI'S
EXAM NATI ON OR DI AGNOSI S? | F SO, WHO?

WHAT MEDI CAL REPORTS HAVE BEEN PREPARED REGARDI NG THE
EXAM NATI ON? HAVE THEY ALL BEEN PROVI DED?

WHAT IS THE DI AGNOSI S OF THE PERSON EXAM NED?

WHAT | S THE PROGNOSI S REGARDI NG PERVANENT DI SABI LI TY?
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13. WHAT IS THE PROGNOSI S REGARDI NG REHABI LI TATI ON?

14. VWHAT IS THE EXPERT OPINION AS TO THE REASONABLENESS AND
NECESSI TY OF THE PAST TREATMENT?

15. VWHAT | S RECOMVENDED AS FUTURE TREATMENT AND REHABI LI TATI ON FOR
THE PERSON?

16. WHAT ARE THE RISKS AND POTENTIAL BENEFITS FOR FUTURE
TREATMENT?

17. WAS YOUR REPORT SUBM TTED TO ANYONE FOR COWMMENT AS TO CONTENT
OR CHANGES BEFORE BEI NG | SSUED | N FI NAL FORW?
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CHAPTER 5
MARKETING OF THE PRACTICE
1. INTRODUCTION

The worst m stake that any attorney can nake is to assune that
merely opening a law office wll guarantee financial success. The
days of being a success nerely because the person is an attorney is
over. Today's society is overflowng with attorneys. To be a
success today, the new attorney nmust pronote his practice. In 1976,
there was a total of only 46,000 attorneys in California. In
1979, 86,924 new attorneys were admtted in California. In 1995,
there were nearly 130,000 new attorneys admtted to practice in
California, nearly triple what it was 20 years earlier. The
popul ation in California did not triple during those 20 years but
t he nunber of attorneys did.

The expl osion in the nunber of attorneys has had a del eterious
effect on the practice of law. The |aw of supply and demand i s now
a cogent elenent in the practice of |aw A review of the San

Franci sco Daily Journal on January 9, 1995 reflected the trend of

attorney enploynent in California. There were only 36 jobs listed
in the paper as opposed to 115 legal secretary and paral egal
positions. In addition, the paper showed that the salaries for new
attorneys and attorneys with less than four years experience
generally ranged fromthe | ow $20,000's to the m d $30, 000's which
is actually less than the salaries offered five years earlier.

The bottomline is that unless sonmeone graduates in the top
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portion of a good major |aw school class, there are going to be
problens in getting enploynment with an existing law firm The facts
show that 60% of all new attorneys admtted within the previous
five years had entered private practi ce.

Traditionally, new attorneys worked as an assistant district
attorney or public defender for a few years before entering private
practice. This allowed the attorney to develop the legal skills
necessary for private practice. Those jobs are sinply no |onger
available. Nearly all governnent attorney jobs today require
several years experience even for the entry |level. Exceptions are
sonetinmes made for mnority attorneys where affirmative action may
apply, but absent that situation there are few of those positions
avai |l abl e unl ess the attorney has experience.

The |l arge increase in the nunber of attorneys has forced new
attorneys in higher nunbers than ever before to enter private
practice. In addition, the conpetition with the new attorneys
forces nore experienced attorneys into price conpetition. As a
result, attorneys nmust market thenselves and their skills as never
bef ore.

Traditionally, attorneys did not advertise. In fact, up until
the early 1970's attorneys generally were not permtted to
advertise. It was considered a breach of professional ethics to
advertise. The reluctance for attorneys to advertise is a throw
back to the mddle ages. From the mddle ages forward, English

barristers have had a | arge pocket sewn on the back of the robes
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that they wear into Court. The attorneys at the conclusion of the
case would turn their backs to the their clients, and the clients
woul d pl ace conpensation in the pocket. The barrister could not
sue the client over the fee received or not received. It was
considered inappropriate for a gentlenen to solicit or argue over
payment for services of his profession. This reluctance to
advertise or solicit work has continued to this date. Al though sone
attorney advertising is now permtted, it is still the nost
regul ated of any type of professional adverti sing.

1. ADVERTI SI NG

Marketing a practice involves advertising in all of its
various fornms. The right of an attorney to advertise is a recently
won right and is still highly regulated. Before an attorney
undert akes any advertising canpai gn, regardl ess of how i nnocent it
may appear, he should understand the limtations on advertising and
the case |l aw that has devel oped on the subject.

The areas of solicitation and advertisenent enbroil many
attorneys with their state bars. Yet these are not areas that |ead
to mal practice actions against the attorney unless there has been
sonme kind of m sstatenent about qualifications. Mst restrictions
on advertising inposed against attorneys are the result of a
feeling that it is unseemy (not very professional) for an attorney
to advertise. In point of fact, a blanket restriction against
advertising works to the disadvantage of the public. Unl ess an

attorney advertises, it is difficult for nost |ay people to
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di scover whether or not the attorney is qualified to handle a case.
It is also difficult to determne who is a good attorney and who is
not . It is acknowl edged that advertisenents can go too far and
they can be msleading, but in nobst instances advertising is
correct and limtation on advertising works as a disservice to the
public in general.

Prior to the md-1970's, the 1908 ABA Canons of Professional
Et hi cs absolutely forbade attorneys to advertise or solicit clients
in any form whatsoever. This began to change in the 1970's when
both public interest groups and the attorneys thensel ves began to
gquestion the wisdom and nerit of having such prohibitions. The
first case that went to the United States Suprene Court regarding
attorney solicitation was Bates vs the State Bar of Arizona, 433
U S 350, 1977. It involved the use of print advertising directed
to the public. The U S. Suprene Court used a prenarket analysis
inrendering its decision and held there is a first anmendnent right
to advertise, but a state can adopt reasonable regulations to
assure that the advertising is not false or m sl eading.

The Bates case was the first tinme the first amendment rights
of free speech were extended to attorneys in their right to
commerci al speech. The Bates case involved two attorneys who were
prosecuted for having published a list of their services in a | egal
newspaper with the term"reasonable rates.” They didn't give any
anount, they just said "reasonable rates.” Nonetheless, the State

Bar of Arizona prosecuted themfor violation of the restrictions on
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attorney adverti sing. The court found that the restriction on
attorney advertising did not violate the Sherman Anti-Trust Act;
however, the court did find it violated the first amendnent
stating, "It prevented publication in a newspaper of a truthfu
advertisenment concerning the availability and ternms of routine
| egal services." Since the court found that the first amendnent
protection extended to commercial speech and specifically to
attorneys, restriction was held to be unconstitutional.

Alnost imediately follow ng the decision in the Bates case in

1977, cane the Chio case of Ohralik vs. Chio State Bar Asso., 436

U S 447. In that case the attorney visited two teenage girls who
were injured in an autonobile accident. The attorney solicited
their enpl oynent. That was a violation of the GChio Canons of

Prof essional Responsibility that forbade |awers' soliciting
clients with whomthey did not have a pre-existing attorney-client
rel ati onshi p. Ohralik relied upon the Bates case of commercia
free speech, and argued that he had a free speech right to solicit
clients. The Suprene Court rejected that argunent and rul ed that
a state could enact rules against solicitation and forbid in-person
solicitation in circunstances that were likely to result in
overreaching or m sleading a |lay person.

This is significant because this Suprenme Court decision
effectually stated a corollary that an attorney could have
solicitation for nonprofit purposes. It is possible and

professionally permtted for an attorney to contact a person with
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whom he does not have a previous relationship and offer his
services for free. In that situation, he is not attenpting to
realize any kind of profit. As a result of the Ohralik decision,
such contact would be permtted because the attorney does not have
a profit notive for doing so.

|f profit does derive to the attorney in some direct fashion
froma representation, that may or may not taint the solicitation.
Chralik made it clear, however, that states do have the power and
authority to ban solicitation by attorneys in the profit situation.
In 1978, there was also an inportant case: In re Prinus 436 U S
412 (1978). In this situation, the |awer naned Prinus had
contacted sone black wonen who were allegedly sterilized as a
condition to receive Medicaid benefits. Primus had offered to
represent the wonen for free as part of the services of the ACLU.
The attorney was disciplined for this solicitation. The Suprene
Court, following the Onhralik case, held that such sanctions were
i nproper because the attorney was acting on behalf of the public,
i.e. she was working for the ACLU and was not seeking any personal
benefit. The court found that the attorney's actions were
prai seworthy and of the highest ethical standard. The court
recogni zed that there is nothing wong in representing poor people
for free to protect their rights, especially in a situation where
the governnent has infringed upon their rights, such as forcing
sterilization.

The next inportant case was In re RMJ, 455 U S 191, 1982
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involving the Mssouri bar. |If a lawer wanted to advertise his
expertise in specific areas of the law in Mssouri, state |aw
required that the advertisenent be limted to an exclusive state
list of areas and specific |anguage had to be used. An attorney
was not permtted, for exanple, to advertise personal injury |aw

but was permtted to advertise "tort law " which was on the state's
aut horized Iist. M ssouri also required that an advertisenent
state that listing the areas of law that the attorney practiced did
not nean certification by the state bar in those areas. Mreover,
if the attorney was licensed in another state besides Mssouri, he
could not list that fact in the ad. This restriction in particular
made no legitimate sense. It would seem quite beneficial for a
client to know there is a certain attorney who can handle natters
in another state, especially if the client lives close to the state
boundary and may have | egal matters in both states.

In the RMJ case, the United States Suprene Court established
the guidelines for regulating attorney advertising. The court nmade
it clear that the information being advertised nust not be
m sl eadi ng, false or deceptive, i.e. the Bates situation. Such
information or advertising can be banned outright. Secondly, in
order to restrict acceptable and non-m sl eadi ng i nformation, there
must be a substantial interest in the state involved and regul ati on
must be in proportion to the interest served. Now, state bars nust
enpl oy a balancing test. They can no |onger say, "W do not want

our clients deceived, therefore you shall not do it." They can
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regul ate, but they have to ensure the regulation is in proportion
to what they are trying to prevent or protect.

The United States Suprene Court specifically struck down the
restrictions on the Ilists of fields of practice and the
jurisdictions where the attorney was listed, neither of that were
inherently msleading in any way, shape or form because the court
found there was no real justification behind it. The lists of
fields of practice can in itself be msleading. In the sanme vein,
it can be totally valid. The courts can restrict conposition of
those lists as long as it is not a conplete ban or there is sone
manner that is related to what they are trying to prevent
happeni ng.

After the Suprenme Court ruling in RMJ, the ABA revised sone of
its nodel rules in order to conply with the Suprene Court's hol di ng
in that case. Under the Model Rules, if any information is false
or msleading, it is prohibited outright. That is sinply a
restatenent of the Bates position. Under D sciplinary Rule 102(A),
conmuni cations about |egal services nust be dignified. This is not
requi red now under the new Mddel Rule 17.1. The definition of
false and msleading information is information that is a
m srepresentation of a fact or law or omts a fact necessary to
make a statenent considered as a whole not materially m sl eading or
"is likely to create an unjustified expectation about results the
| awyer can achieve." VWat they are attenpting to prevent the

attorney from guaranteeing he is going to win or fromintroducing
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simlarly situated fornmer clients on a TV ad and saying, "I got
$100, 000 for this person. | can do the same for you." Such conduct
is inproper and in violation of virtually every state's canons of
prof essional responsibility. Such endorsenents by former clients
really treats the viewing public as idiots. It is difficult to
i magi ne the average person hiring an attorney sinply because a
former client said the attorney won an award for a |ot of noney
wi t hout any know edge of what that case was really about.
Successful attorneys have a high degree of professionalism and
they let their work product speak for them by the fact that they
win their cases. They do not need to get a client to say, "Wll,
he settled ny case for $200, 000." It is just not needed. The
better the attorney, the less they have to do in these really
gl ossy advertisenents.

Following the RM] case cane Zauderer vs. Ofice of
Disciplinary Council, 471 US. 626, involving a |awer's
advertisenent that was directed to specific people in a group. The
attorney sent printed material and solicitations to wonen who had
been injured by the Dalcon Shield, the birth control device that
resulted in toxic shock syndrone for many of the wonen who used it.
The O fice of Disciplinary Council for the Supreme Court of Chio
instituted disciplinary actions against the attorney for
solicitation. Chio was claimng that the attorney breached his
professional ethics by targeting too narrow a group. He had

reached a point where he was really soliciting a very narrow group
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of wonen in violation of state | aw as opposed to sinply adverti sing
to the public at |arge.

The ot her issue they were tal king about was dignity. One of
the main attributes in the earlier Mdel Code of Professiona
Responsibility, Disciplinary Rule 2-102, required that al
advertisenents be dignified, i.e. hold the | egal profession to the
hi ghest standards. The information in the ad could be totally
correct, but if the bar association believed it was not dignified,
they could sanction the attorney. As a result, sone attorneys were
di sciplined for what they considered undignified advertising. The
Suprene Court in this case strikes the use of dignity as a standard
for determ ning whether or not there can be an advertisenent. The
court specifically states:

"Al though the state undoubtedly has a substantial interest in

assuring that attorneys maintain their dignity and decorumin

the courtroom we are unsure that the state's desire that
attorneys maintain their dignity in their comunication with
the public is an interest substantial enough to justify their
abridgnment of their first amendnment rights.”
In addition, the court in Zauderer stated the advertisenent
directed to a narrowWy favored group was permtted, but that the
advertisenment in question was msleading in that it had the Iine,
"If there is no recovery, no |legal fees are owed by our client."
That phrase was considered to be msleading to the public because
it didn't nmention the fact that clients still have an obligation to
pay litigation costs, court costs, etc. as required by the canons

of professional responsibility. Attorneys can properly only give

limted and specifically defined financial support to their
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clients. They can advance litigation costs or fees, but the client
must repay them Therefore, any statenment that they will take a
case on contingency and absorb all fees is inproper because it is
a violation of the canons of professional responsibility.
Technically, the attorney in that case was sanctioned not for
the advertising and not for having it directed to a narrow group
(which was the big issue the Suprenme Court in Onhio wanted to have
addressed). He was sanctioned for a mnor thing: sinply having a
m sstatenent that the plaintiff would not have to pay any |ega
fees if the case was not a winner. The inportance of this case is
that it permts an attorney to advertise directly to a narrow group
of persons as long as the group is not so narrow as to be
effectively on a one-to-one basis.

Model Rule 7.1(C) prohibits an attorney from conparing his
services with that of services provided by other attorneys unl ess
t he conparison can be factually substantiated. An exception exists
when statenents that a |awer's fees are reasonabl e can be verified
by reference to objective standards and tend to be valid. Model
Rule 7.4 permts an attorney to list fields of practice, but clains
of expertise are prohibited under this rule unless the attorney has
actually conpleted sone type of state specialization requirenent.
In addition to listing fields of practice, comments on Rule 7.4
suggest the attorney al so should not use the phrases "limted to"
or "concentrated in" because they tend to inply that the attorney

is a specialist. This is only a coment, not the actual rule.
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In nost states, attorneys are still permtted to state that an
attorney's practice enphasizes a particular field, even if not a
specialist, sinply to show that the attorney practices in those
particular areas. In nost advertisenents, such as the tel ephone
book, attorneys do not have sufficient space to put the words
enphasi zi ng specialties. They would rather use that space to |ist
the specific disciplines of their practice. Oten, for exanple, is
seen such listings as: "Estate Planning" or "Pl or Real Property"
or "CGeneral Practice" rather than the conplete words sinply because
there is insufficient room

The Kentucky case of Shapiro vs. Kentucky Bar Association, 486
U S. 466 followed the Zauderer case in 1988. This case involved
sending letters or advertisenents to potential clients who each
faced a simlar legal problem The comon denom nator was
foreclosure on their honmes for failure to pay debts. The state bar
refused to sanction sending letters. The state bar considered it
to be inproper solicitation because the attorney was going to
receive a benefit fromit. The state bar determned from the
Ohralik case that the attorney was going to receive a private
benefit frombeing retained by clients receiving his letter. This
was an area the bar could regulate, and they prohibited sending the
letter. The United States Suprene Court distinguishes its Chralik
decision fromthis case. Chralik was a face-to-face solicitation;
Shapiro was a letter. The Suprene Court finds that a solicitation

t hrough personal act or contact (Chralik) creates nore |ikelihood
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of overreaching and the state can bar it. On the other hand, a
letter directed to a group (Shapiro), has less Ilikelihood of
overreaching. The Suprene Court, however, did rule (in Shapiro)
the states do have a right to institute regulations that are
reasonabl e to oversee advertisenents and solicitations to private
i ndi viduals for profit.

Consequent |y, nost states have enacted a requirenent that such
advertisenents or solicitations state on the printed material that
it isin fact an advertisenent and that the sender is required to
verify the accuracy of the facts stated. To put this into
perspective, in 1990 the United States Suprenme Court in Peal vs
Attorney Regulatory and D sciplinary Conm ssion held that an
attorney cannot be disciplined for sinply listing his certification
as a trial specialist by the National Board of Trial Advocacy
(NBTA). The state had objected to the advertisenent because the
state believed it gave the inpression that the state itself was the
certifying entity when the state was not; the NBTA was not a state
agency. The Suprene Court held that the attorney's statenent of
certification as a trial specialist was true and verifiable rather
than a claimof quality and the statenent included objective facts
supported by the inference of that quality.

It is inportant to stress again that in attorney advertising
or solicitation an attorney is not permtted to pay any noney or
gi ve anything of value to a person for recommending his services to

anot her person. This is Mdel Rule 7.2(C). This rule does not
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prohibit the attorney from paying the reasonable cost of
advertising. Obviously, the attorney has to pay for advertising.
No one is going to do it for free. One situation where this cones
into play is where an attorney is recomended by a client to a
third party. The attorney in gratitude mght believe he should
reduce the bill of the client who made the recommendation. That,
of course, is illegal. One clear exception: The nonprofit |awer
referral services established by state bars in which attorneys have
menber shi ps and get referrals fromthe service and pay a certain
ampunt to be a nenber; the situation is different because it is
covered by statute itself; otherwise, it probably would be illegal.
Solicitation will be discussed separately. Refer to ABA Model
Rule 7.3 that was enacted in response to the cases discussed above:
GChralik, Prinmus and Shapiro. The general rule is that an attorney
is not permtted to seek for-profit work through a personal or live
t el ephone contact with a prospective client with whomthe attorney
has had no prior professional dealing and is not related to the
person in a famly way. |If the person is a famly nenber rel ated
by blood in sone fashion, the attorney can contact them because the
attorney have the right to contact famly nenbers. There is no
real statenent on how distant the famly relationship nmust be to be
too distant. He could be a cousin seven tines renoved. At sone
poi nt, however, the famly relationship does termnate or el se we
would all be related to everyone el se because we all cane from Adam

and Eve. Absent that, the attorney can contact people as |ong as
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the attorney stays within the guidelines of the cases discussed
above and the state law of the attorney's licensing state.
Witten materials that are sent and | abel ed as adverti senent
woul d usually be permtted under nost state | aw under their canons
of professional responsibility. However, it is always necessary to
be famliar with the state |aw of each state which the attorney
advertises. For exanple, there is a significant difference between
Nevada's and California's regulations for attorney advertisenent.
Consequently, it would be prudent to obey the nore stringent Nevada
regul ations on California advertising because those advertisenents
m ght reach Nevada and m ght cause an unintentional violation.
Many di sciplinary actions involve the violation of the Runner
and Capper rules covered under Mdel Rule 8.4(A). This rule
prohi bits an attorney fromusing an agent to do what the attorney
cannot do. If an attorney cannot contact a person directly, it
makes sense that the attorney would not be able to pay a runner or
capper to do it for the attorney. In fact, paynent is not even a
requisite factor for a disciplinary violation. |[If, for exanple, an
attorney asked soneone to go out and find business for himand that
person does attenpt to get clients for the attorney, then the
attorney could be liable for the personal contacts of made that
person. |f soneone does it on their own, that is by word-of-nouth
and is perfectly legal, and there is nothing wong with that. It
is understandable that if an attorney is good attorney, then people

are going to recommend the attorney's services to others. The only



256

qguestion is whether the attorney has asked for the solicitation or
has or hired people to get business for the attorney. The answer
has to be "No" or else the attorney has violated the runner and
cappers rules of nost state bars. Such contacts or use of runners
and cappers violates Rule 7. 3.

There are exceptions to the rule. Rule 7.3(A) applies only
when there is a significant notive of profit involved in the
lawyer's solicitation. |If the attorney is not trying to make noney
but are trying instead to do a nonprofit pro bono service, there is
no problemwth direct contact because the attorney is not getting
any benefit out of it personally. Many attorneys do a |lot of pro
bono work, and occasionally they will have a case where they w |
be handling several people pro bono. It often is a good idea to
have others join as parties to have a better class or to preserve
rights; so the attorney will contact a person and informhim "I am

handl i ng such-and-such in a case and amhandling it pro bono, and

your issues are pretty simlar. Do you want to join? If so,
wll handle you as well for free. If not, you can get your own
attorney or not file at all." After a full and conpl ete discussion,

the person often does not join because he does not want to be
involved in a lawsuit. QOccasionally soneone joins. Again, it is
free work as a part of public service, representing indigent people
who cannot represent thenselves to preserve their rights. There is
not hing wong with an attorney conducting such work.

One area in that the runner and capper situation does not
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apply is contacting famly nenbers or former clients who are
current clients about |egal representation. Attorneys are all owed
to do that. In addition, attorneys are allowed to talk to famly
menbers. Attorneys can offer their services to fornmer clients and
are allowed to talk to current clients without fear of violating
Rule 7.3. Once the potential client however, declines the offered
representation, in essence says "No," then the attorney is not
supposed to continue contacting the person. After a "No," the
attorney would be in violation of Rule 7.3(B) that prohibits the
attorney fromusing "coercion, duress or harassnent” in an effort
to get clients. There are situations where attorneys continue to
call a client until they exhaust the client or the client threatens
to get a restraining order. Oten this arises in a class-action or
sone horrific autonobile or airline accident where there are a | ot
of plaintiffs involved and liability is clear cut; having the
client sign is sort of like noney in the bank for the attorney.
Nearly everyone has seen those characterizations of attorneys
parachuting into a city following an airline disaster in an effort
to acquire clients within a few days and therefore control the
litigation. Wile thisis illegal, it nonetheless happens all too
frequently. In fact, this is one of the nost cited instances which
gi ves bl ackens the reputation of all attorneys. The attorney is
permtted to send personal letters to solicit clients, but he is
not allowed to contact people personally if they do not already

have a rel ationship. Nonet hel ess, that seens not to be the
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situation in a nost of these cases.

Al'l attorneys should remenber that Rule 7.3 requires that al
witten or recorded communi cation with prospective clients who are
being targeted by the attorney include the words "advertising
material” on them This nust appear on the outside of the envel ope
and on the first page of the communi cation. Recorded commrunication
must al so both begin and end with the "adverti sement” announcenent
especially when an attorney is using a taped telephone
solicitation. The purpose of that regulation is to ensure everyone
knows this is a solicitation and that they have the right to
disregard the advertisenent or not l|listen to the phone nessage
instead of thinking they are listening to sonmething inportant or
even that they are talking to the attorney.

[11. TELEPHONE BOOK

The nost inportant and effective neans of advertising and
marketing for an attorney is the phone book. Mst attorneys get
their new clients fromthe phone book. A new client usually does
not have an existing attorney, although occasionally the person is
changing attorneys for any of a variety of reasons. The new client
usually will select the attorney out of the phone book and call for
an appointnment. Generally, a potential client will only call one
attorney at a tine. Fewclients really shop around. They may cal
the attorney and ask what type of |aw he handles and the price for
a consul tation

Advertising in a phone book is the | east expensive type of
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advertising for the attorney. A nonthly ad in the yell ow pages that
is approximately 4 square inches (about 2 columms by 2 inches)
tends to run about $50 per nonth. In this space, an average
attorney can place a lot of information such as office |ocation,
phone nunber, states of practice, fields of practice and speci al
| i censes. It is also possible to buy white pages advertising

The determ ning factor is the anount of noney that the attorney
wi shes to spend. |In addition, nost yell ow pages have divided their
yell ow pages into specialty sections as well. The attorney can
pl ace an ad or just the name, address and phone nunber under each
section. An attorney mght have a 2-columm ad twice in the
specialty sections under the nost inportant fields of practice and
al so have the attorney's name |listed under the other major filed in
which the attorney sonetines practice. An attorney should avoid
runni ng the colums on the sane pages or on facing pages. One ad on
a facing page is distinctive enough to be eye-catching. Thi s
amount of advertising is about $115 per nonth. This is very
i nexpensi ve when conpared to newspaper advertising: $175 each tine
an ad the size of a business card runs.

Attorneys will conme to realize the inportance of a phone ad
early in the success of a legal practice. After an attorney has
moved his office a couple of tines, he wll realize that
advertising in anything other than the phone book is usually not
very effective. Not being in the phone book can be the "kiss of

deat h" because nost people locate their attorneys from the phone
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book. As a practical matter, attorneys will find that whenever
they are not in the phone book, either as a result of opening a new
office or noving an existing office, that they really will get very
little new business from people who do not already know of the
attorney. Mst people hire their attorneys through the phone book
and attorneys not in the phone book operate at a severe
di sadvant age.

It is inportant to know the deadlines for getting into a phone
book. If a deadline is mssed, an attorney m ght have to wait as
long as a year before getting an ad in the phone book. As a result,
the attorney m ght have to engage in other nore costly forns of
advertisenent to keep his nane before the public.

V. RADI O AND TELEVI SI ON ADVERTI SI NG

Everyone has seen television ads for attorneys and attorneys
are advertising nore frequently on radio as well. For the sole
practitioner, television advertising is usually cost prohibitive.
To be effective on television, the attorney nust advertise on prine
time, and that is the nobst expensive slot. There is a run of
programrate where a television station wll run the ad during the
day whenever it has a spot available. For business ads this is
usual |y a waste because they tend to run late at night and do not
generate sufficient business to recover their cost. There is one
advantage in television advertising. Cable conpanies often devel op
| ocal stations and expand the coverage of the station over a much

| arger area. In this situation, the advertiser's ad is shown to a
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| ar ger mar ket pl ace.

Radi o advertising can al so be valuable for an attorney. A one-
mnute ad in many markets is around $20 for the mmj or syndicated
shows. A general ad twice a week on RUSH LI MBAUGH, PAUL HARVEY
and DR DEAN EDELL, national shows wth high audiences, wll cost
about $40 per show. It would serve its purpose of introducing the
attorney to the public.

The nost effective radio advertising is for the attorney to be
a guest on a radio talk show where clients can tel ephone their
| egal questions and the attorney answers them Most state bars w |
not permt the attorney to take any of the callers as a client as
they viewthis as a formof solicitation. It is, however, permtted
for attorneys to answer |egal questions of the public on the air.
The advantage of doing this is that the attorney has nore than a
mere mnute of paid advertising to denonstrate his | egal know edge
and reasoning ability. If the attorney is lucky, the station m ght
invite himto appear on a regular basis. This type of marketing
works for attorneys quite well.

V. LEGAL WRI TI NG

An often overl ooked neans of marketing a |aw practice is to
wite a legal colum. Nearly every city or town has a |local free
newspaper. Mst such newspapers are |looking for articles. A very
good way to receive free exposure is for an attorney to wite a
free legal colum for the paper. Exanple: In northern Nevada there

is a free popul ar newspaper called the SIERRA SAGE. The editors
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readily agreed to have a free legal colum witten. The colum is
approxi mately 1200 words per nonth, that is approxinmtely four
questions fromthe public and their answers or general advice. The
paper cones out once per nonth and has a circulation of 30,000. In
contrast, the local newspaper is printed only twice a week; so the
SIERRA SAGE is a relatively well-read paper. A normal ad covering
this space woul d cost over $200. The best part about it is that an
attorney is able, through the article, to denonstrate his
proficiency and know edge on a topic or field rather than nerely
stating that he possess it.

In addition to witing a colum for a |ocal paper, an attorney
m ght consider witing a colum for specialty nmanagers or
newsl etters. Many attorneys offer to wite legal colums on the
areas in that they practice in nonthly magazi nes. For exanple, an
attorney practicing environnmental |aw m ght contribute an article
to an environmental magazine. The result of this is that the
attorney begins to be perceived as an expert or specialist in the
area by the public. A person reading the article mght therefore
use the attorney because of the devel oped nanme recognition. As a
practical matter, except for national nagazines that have a
permanent staff, nost nmagazines would greatly appreciate the
receipt of a well witten article by an attorney.

An attorney mght also wite a colum or article for the state
bar publication. This generally will not yield much in the way of

enpl oynent ; al though there m ght be sone referrals generated from
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it. The main advantage from witing such articles is that it
i nproves the attorney's professional resune and standing. This can
be inportant if the attorney ever seeks a judgeship or other
appoi nted position.

VI. SEM NARS

A common marketing strategy that has devel oped in the past few
years is for attorneys to conduct semnars for prospective clients.
This is nost often done in the estate planning area. Attorneys wll
rent a roomand run an ad in the newspaper and often on the radio
as well. At the semnar, the attorney presents an overview of the
specific area of |aw and gi ves exanpl es of how the | aw works.

Sem nars are al so given by non-attorneys. The result has been
that attorneys have had to give their own semnars just to conpete.
Many state bars have been remss in their obligation to prevent the
unaut hori zed practice of |law by non-attorneys. This is especially
true in the estate planning area. Mdst of the so-called "financial
pl anners” are not attorneys. Yet these "financial planners" prepare
conpl ex estate plans often without the use of attorneys. |nsurance
sal esmen have created their estate planning designation called a
Certified Life Underwiter (CLU so they can engage in estate
pl anning. A CLU is not recogni zed as equivalent to a | egal degree
and the holder of the designation is not legally permtted to
practice | aw. Nonethel ess, since the state bar does not enforce the
unaut hori zed | egal practice of these non-attorneys, attorneys in

t hese areas nmust conduct semnars to educate the public. Most of
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t hese non-attorney sem nars charge far nore than attorneys. Sone
peopl e have reported fees quoted as high as $4000 to do a revocabl e
trust that an attorney might do for $600.

Sem nars can be given by attorneys on any subject. They m ght
be on social security, worker's conpensation or taxation. An
attorney nust conply with state regulations regarding attorney
adverti senents, but nonetheless they can be done. Sem nars can
beconme an inportant marketing tool, especially for new attorneys.

Many attorneys create a working relationship with a senior
center or community organi zation to give regular semnars to their
menbers. This usually works out to be beneficial for the attorney.
It is not uncommon for an attorney at a large semnar to get 10 or
nore clients, that in the estate planning fields could be $10, 000
or nore of |egal fees.

VI1. REFERRALS

One of the nost successful fornms of marketing is the courting
of referrals. It is a unique aspect of the human personality that
if asked to make a referral nost people will attenpt to do it even
if they really do not know anyone. In such an instance, referrals
are sinply based upon the attorney's reputation. People may want
to help a person when such help can be easily given, or they may
sinmply not want to appear ignorant or "out of the loop." In any
event, people try to give referrals whenever they can do so. An
attorney can generate a fair anount of new clients by devel oping

enough name recognition that he will be referred sinply because of
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t hat nanme recognition

Al attorneys have heard the cliche that they should join
soci al organizations. In reality this does not generate business
for new attorneys. Mdst social organizations have specific
prohi bitions against discussing or conducting work on their
prem ses. There are two reasons behind these prohibitions. If the
organi zation is a private club, conducting business in it mght
expose the club to a discrimnation law suit. Many wonen and
m norities have successfully sued private clubs claimng that they
were really business organi zations. In such instances where it has
been shown that business has been conducted in the club, the courts
have found discrimnation in not allowing mnorities to join.

A nore common reason for denying business to be conducted on
the premses is for the confort of the nmenbers and to prevent them
from bei ng pestered. In any event, joining an organi zati on does not
usually result in the attorney getting access to the nenbers for
t he purpose of marketing.

The best way for the attorney to obtain referrals is to
introduce hinself to persons who can pass on the referrals. For

exanple, an attorney who has served in the mlitary has an

automatic "in" with the various veterans' groups that are very good
about referring work to veterans. Even if the person is not a
veteran, a relationship can be courted wth the organization, such
as through doing semnars for the group that will translate into

eventual referrals.
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Anot her source of referrals are bartenders, especially for
drunk drivers. Bartenders hear a lot of problens relating to the
human condition. Bartenders have been referred to as the poor man's
psychiatrist, that m ght be true. In any event, when a patron has
a problem such as a drunk driving charge, a bartender is usually
anong the first to know. The bartender is often anong the first
people to be able to recommend an attorney. It is not uncommon for
attorneys to give a stack of their business cards to the bartender
for distribution to patrons. There is nothing wong wth a
bart ender recomendi ng an attorney as long as the attorney does not
pay for the recomendations. Many bartenders nmake the
recommendati ons, as stated above, because they want to be hel pful
to the patrons. Bartenders realize that if they appear unresponsive
or uncaring to their patrons, they will | ose business.

VI1l. PART-TI ME PUBLI C WORK

It used to be that an attorney just out of |aw school would
enter public service, such as assistant district attorney or public
defender, for several years before entering private practice.
Qopportunities for these jobs have di sappeared. The | arge increase
in the nunber of attorneys, conpetition for work in the private
sector and affirmative action have resulted in fewer and fewer
public attorney jobs becom ng avail able each year. Most public
attorneys viewtheir jobs as a career, not as a stepping stone into
private practice, with the result that there are few pernmanent jobs

avai l abl e for the new attorney.
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While there may not be permanent jobs available with the
public, there occasionally are part-tinme or contract jobs avail able
wi th public agencies. These jobs generally pay a straight hourly
rate and are w thout benefits. The two advantages of these jobs are
that they provide a small but steady source of inconme for the
attorney and they provide a degree of visibility to the attorney
that translates into nane recognition.

Two exanpl es of how this works are as foll ows. Al pine County,
California has a contract for an assistant attorney to provide 1800
hours of |egal services per year. The contract is bid and there are
no benefits beyond the contract paynment. The attorney to whomthe
contract is given sets his own schedule and is paid $40, 000 per
year. The attorney is permtted to maintain a private practice on
the side. In Douglas County, Nevada, the county's education
attorney has a contract for 20 hours per nonth at $1, 100 wi t hout
benefits. The attorney charges $150 per hour for his private
clients. The $1,100 per nonth from the county covers the office
rent and operation expenses, other than secretarial. Therefore,
the attorney is able to maintain hinself during nonths of |ow
i ncone.

| X.  CONCLUSI ON

Attorneys can no |onger assune that sinply because they are
attorneys they are in demand. The fact is that paralegals are often
paid nore than starting attorneys. For exanple, the Judicial

Assistant (legal secretary) for the District Court of Douglas
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County nakes $48,000 per year; that is nore than the county pays
its starting assistant district attorneys.

To survive as an attorney, it has becone necessary for
attorneys to | ook upon their practice as a business and to market
it as such. To paraphrase Abraham Lincoln, the only thing an
attorney has to sell is his time that nmeans hinmself. To sell
anything, the itemnust be marketed. The purpose of this chapter is
to acquaint the attorney with sone of the different marketing
avenues available to the sole practitioner in order to maxim ze his

i ncome.
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CHAPTER 6
BILLING AND COLLECTING FEES

1. INTRODUCTION

Unl ess an attorney works for the governnent or a tax-exenpt
| egal services corporation, the attorney and the law office wll
need to collect legal fees for services in order to pay bills and
survive. There are a few instances where wealthy people becone
attorneys and formtax-exenpt organi zations and work for free. It
is interesting how many of these people subsequently run for public
office, usually Congress, touting their free |l egal work as proof of
feeling their constituents pain. For nost attorneys, however, they
can survive only by selling their |legal services. The only asset
that an attorney has on which to trade is |egal know edge. Wen
soneone uses that I|egal know edge, they should conpensate the
attorney. Wiile an attorney is working for one client, the attorney
cannot be working for another. A law practice is a one-to-one
rel ati onship between the client and the attorney. The attorney has
nothing to sell but his ability and tine and when they are used on
behal f of a client, the attorney shoul d be conpensat ed.

As a very practical matter, nost new attorneys have huge
students loans for which paynent nust begin within nine nonths
after graduating fromlaw school. In sone cases, these paynents nmay
begi n even before the attorney has passed the bar exam or opened an

of fice. The average student |oan ranges between $25,000 and
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$45,000. If a married couple both have student [|oans, their
conbi ned obligations may easily exceed $80, 000. In fact, over
$100,000 is not uncomon: the full price of a nice hone in nost
parts of the country. Student |oans usually are the greatest
financi al burden of nost attorneys beginning their |aw practices.

When a client fails to pay on tinme or, heaven forbid, refuses
to pay at all, the attorney can be forced into i nmedi ate financi al
chaos. The paynent of an attorney's bills is not contingent upon
the attorney's clients paying him Regardless of whether an
attorney is paid by his clients, the attorney nust still pay the
staff, office rental, student |oans, and all other personal and
pr of essi onal debts.

An attorney's practices and procedures nust be both understood
and inplenmented to maxi m ze collection of attorney fees. There is
not hi ng i nherently wong in collecting fees for work that has been
done. Sone people, ignorant of how the |egal profession works,
t hink that when an attorney charges $150 per hour that the attorney
earns and collects that amount each day. The fact of the matter is
that the average attorney, in private practice, earns around
$35, 000 per year. There are many attorneys in California, for
i nstance, that earn in the md-$20,000's. The hourly fee covers

attorney "down tine," the tine the attorney is not doing billable
work such as when he is doing pro bono, office nmanagenent,
attending CLE progranms or sinply has no client. \Watever the fee

the attorney charges, that fee should be recovered or the attorney
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sinply will beconme an unincorporated public charity providing | egal
services for free. Such is nice if the attorney intended for this
to happen; otherwise it is a personal and financial disaster for
t he attorney.
1. RETAI NERS

Aretainer is a paynent at the start to assure representation
by an attorney. There are two types of retainers an attorney can
obtain froma client. The first type is a nonrefundable retainer
and the second type is a refundabl e retainer.

A.  NONREFUNDABLE RETAI NER

A nonrefundabl e retainer is one that is not returned to the
client, even if no legal work is done. A nonrefundable retainer is
a paynent to the attorney to guarantee that the attorney will be
available to handle matters if called during a 365-day period. A
nonr ef undabl e retai ner has been called a m ninumfee because it is
i medi ately earned by the attorney the nonent attorney and client
enter their agreenent. Nonrefundable retainers are sel dom used by
sole practitioners. The average person has no need to keep an
attorney on retainer. Nonrefundable retainers are al nost
exclusively the province of the nobst prom nent attorneys. Only
attorneys who have their pick of clients usually have the ability
to demand retainer agreenents. The clients of these attorneys want
to have the best attorneys in their field available to service
their interest at any time and are wlling to pay handsonely for

that privilege. Oganized crine figures, for exanple, will offer
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nonrefundabl e retainers to the top crimnal attorneys to represent
them at a nmonent's notice if they are arrested. Nonrefundable
retainers are of great service to the client. A prom nent attorney
m ght not want to represent in a case that he feels is a | oser and
m ght refuse to take the case if there was not a nonrefundable
retai ner agreenent. No attorney wants to be associated with a
| osing case, and the nore the prom nent the attorney the greater
that feeling. A promnent crimnal attorney w thout a nonrefundabl e
retainer mght refuse to represent a forner client again after a
| osing case, whereas with a nonrefundable retainer the attorney
woul d not be able to refuse.
B. REFUNDABLE RETAI NER

The second type of retainer is the one that all attorneys
should use in addition to any nonrefundable retainer. This is the
refundable retainer. Just as the nonrefundable retainer is
considered a mninmumfee, the refundable retainer is considered a
nmere advance of the fee. A refundable retainer is not earned by the
attorney until the attorney has done work for the client. The rate
at that the retainer is used is determned by the attorney fee
agreenment. A fee agreenent that charges $150 per hour will have a
$600 retainer depleted after four hours of work by the attorney.
Whenever an attorney agrees to represent a client on an hourly
basis, the attorney should get a reasonabl e retainer.

A retainer agreenent should require that the client maintain

a fixed mninmumin the account. Therefore, if the fee agreenent
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calls for a $600 retainer, once the attorney does $300 worth of
work, the client should contribute $300 to the retai ner account to
mai ntain the required bal ance. The attorney shoul d al ways have the
m ni mum anmount in the retainer account to cover future work. In
reality, this could be considered to be a security deposit since
the client is usually required to maintain a bal ance to guarantee
future work.

It is inportant to get a retainer. |If a case is not inportant
enough for the client to pay a retainer, the attorney should
consider not taking the case. This is a different situation froma
contingency case: the attorney expects not to be paid until
judgnent and then only if he wns. In an hourly or flat rate
situation, the attorney expects to be paid, win or lose. If the
client is unable or unwilling to pay a retainer, the client may be
unable or unwilling to pay the fee after the case is over. It is
inportant to ascertain at the initial interview whether or not a
potential client is the type who would not pay the attorney or who
woul d attenpt to "stiff" the attorney after the case is over. The

best way to do so is to ask for a retainer and see how the idea is

recei ved.

Alnost all billing disputes occur after a case is over. At
this tinme the attorney usually submts the final bill to the
clients. It is then that the client usually first objects. Studies

show that attorneys who require their clients to pay and nmaintain

retainers have a | ower nunber of fee disputes than attorneys who do
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not use retainers.

Any refundabl e fee nust be segregated fromall other funds of
the attorney. Al states require the attorney to have an attorney
trust account as discussed in the Trust Account chapter. Failure to
segregate the trust funds is a violation of the Canons of
Prof essi onal Responsibility, exposing the attorney to professional
di scipline and jeopardizing the safety of the client's funds. As

the attorney does |legal work for the client, the attorney earns the

| egal fees. The attorney will tend to bill the client and if the
client does not object to the bill, the attorney will transfer the
anmount of the bill from the client's trust account into the

attorney's personal or office account. If the client objects to the
| egal services being billed or the amount, the attorney is only
permtted to withdraw the anbunt not in dispute and to keep the
contested anount in the trust account until the dispute has been

resolved by litigation or arbitration.

[11. BILLING
Billing should not be considered by an attorney as nerely
sending a statenment for cost of work done to a client. Billing, as

a concept, should be viewed as one of the marketing strategies of
the office. Billing is one of the nbst inportant practical aspects
of a law practice and any other profit making business as well.
Wthout noney comng into pay the bills, no business can survive.
In the real world a |law practice nust collect nore than it spends

in order to make a profit and be a success. An attorney should
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concentrate on strategies to increase cash inflow and thus increase
the practice's success.

The very first thing that any attorney should do is stop
di spensing free advice or at |east cut back on doing it. There are
many attorneys who advertise free consultations in the hope of
getting new clients. This can work reasonably well when the
consultation is Ilimted to special fields of |law such as
bankruptcy, famly law, etc. The fact is, however, that nost people
who seek free | egal advice do not have a case for that the attorney
could receive a reasonable fee. Mich of the free advice that an
attorney gives is on small matters for that the person could go to
smal |l clainms court and handl e hinself. For the nost part, giving of
free advice by an attorney seldomleads to the recipient becom ng
a client.

Nonet hel ess, many attorneys believe giving free | egal advice
pays for itself in the long run. If an attorney decides to give
free consultations, he should decide the manner in that it should
be done. Many attorneys believe that no free | egal advice should be
di spensed over the phone. These attorneys believe that the client
shoul d be forced to conme and have the free consultation in person
so that he will feel norally obligated to retain the attorney
sitting across fromhimif the person has a case. O her attorneys
believe that an initial free consultation should be done over the
phone, if possible. It is usually possible in just a few m nutes

for an attorney to determne if a caller has a case in that he
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coul d assi st, whereas nobst personal consultations take between 15
and 30 mnutes. If the attorney feels that the caller actually may
have a case in that he could be of assistance, the attorney can
of fer an appointnent for the caller to conme and discuss it. | t
woul d make no sense to have the person cone for a free consultation
if the attorney will not ultimately be hired. Watever type of free
consultation is enployed by the attorney, the point to renmenber is
that the attorney is not being conpensated for the tinme spent in
these consultations. Therefore, the attorney nust nanage the
consultation in a manner to avoid spending unnecessary tine in
determ ning whether or not the client has a case in that the
attorney can be of assistance.

Anot her billing concern that many attorneys have is how to
treat legal advice given to friends. As stated before, the attorney
has only his tine to sell. A nechanic may talk shop over a drink,
but no work is done until the nechanic | ooks under the hood. An
attorney, however, does |egal work every tinme he speaks on a | egal
matter. Once a person hears the attorney's advice and acts on it,
t hat person has benefitted. For this reason, an attorney should
bill friends for the legal advice or work given. A point to
remenber is that when an attorney gives advice or does work for a
friend, the attorney is not doing work for someone el se who woul d
pay for the service. Friends usually want to hire friends and
refer business to friends. Attorneys are no different from the

aver age person when human rel ati onshi ps exist. It not uncommon for



277

an attorney to feel odd or ill at ease in charging a friend for
| egal service. Oten in a situation where the attorney represents
a friend, he will charge him less than the hourly rate. The
attorney usually tells the friend what the attorney's normal hourly
rate is and what would be charged for the representation. Even
between friends, there should be an attorney fee agreenent. If a
friend thinks that the agreenent is unnecessary, it should be
expl ained that the state canons of professional responsibility
require it and that the attorney could be disciplined for not
havi ng such an agreenent even if the attorney was representing his
own parents. If the friend refuses to sign a fee agreenent, the
attorney should not take the case for the sane reasons that an
attorney should not take a case if a client refuses to pay a
retai ner.

An attorney nust send statenents to his clients at |east
monthly. Alnost all ethics cases nade agai nst an attorney are based
upon failure to keep the client informed on the status of their
cases. In fact, very few ethics cases actually involve
m smanagenent of a case but are sinply the result of frustration of
the client in the inability to comunicate with the attorney. The
monthly billing statement, even if nothing has been done for that
a charge can be made, at least will keep the lines of comunication
open.

Many attorneys believe copies of all pleadings received or

that were prepared since the |last statenent should be sent with the
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bill. It satisfies the client that the case is proceeding.
Certainly the client would be inundated with copies of the
paperwork in a big case.

Anot her point to remenber is that an attorney can only take
money from a client's refundable retainer for work done after a
bill has been submtted and the client has not objected. Therefore,
if the attorney has done $1,000 of work, that attorney still cannot
take it out of the trust account until the client has been billed
and has not objected to the charge.

If the attorney waits for long periods of tinme before
submtting bills for services rendered, problens tend to arise.
Cients begin to believe that the attorney is not charging for the
services rendered and will object to subsequent billing for the
servi ces.

The other situation is nore onerous to the attorney. The
attorney is not permtted to commngle trust funds. By not pronptly
billing for his services the attorney is conmmngling funds because
his funds (funds due him that have not been billed) are m ngled
with trust funds that belong to his client (trust funds he has not
earned yet).

As discussed in the Trust Account chapter, the IRS may audit
attorney trust accounts to determ ne that they are not being used
to defer taxation. The result is that if an attorney unreasonably
| eaves noney earned in the trust account and does not claimit on

the tax return, the attorney may be subject to underpaynent-of -tax
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penal ties.

A final consideration in billing is to not overwork a case. An
attorney owes a duty to his client to settle a case when a
reasonabl e opportunity exists to do so. Taking a case to trial to
gain trial experience is not a good reason to pursue a case. Every
attorney will acquire trial experience in tine. It is nore
inmportant for an attorney to do what is best for the client rather
than to pursue his own interest. A good settlenent for a client is
often better than fighting the case at trial and risk recovering
not hi ng.

The attorney should never settle a case without the client's
consent, even in the situation where the client has given the
attorney the witten authority to settle on terns that the attorney
t hinks reasonable. The attorney should always present all
settlenment offers, even in crimnal matters, to the client and
explain all of the options. The attorney may nake recommendati ons
but shoul d never insist on a course of action. An interesting point
for an attorney to bear in mnd is that the client sel dom sues the
attorney for mal practice and sel dom sues over the bill when he has
participated in the settlenent.

V. ATTORNEY LI ENS

There are many states that allow the attorney to have a fee
lien on the property of the client. Sonetines the lienis limted
to the settlenent in a particular case. |In sone states it wll be

against all of the property owned by the client until there is a
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resolution of it. Usually in a lien situation the attorney nust
thereafter comrence a suit within a specific period of tine after
the lienis filed or the case is concluded with judgnment. |In sonme
states that lien period for filing is six nonths. |In nost states
the attorney nust file a notice of lien to perfect the lien, and
the lien stays in effect until the case is concluded. If the
client wns and receives a judgnent, the anount of fees clained by
the lien are held in trust by the attorney or the court until a
heari ng determ nes the correct anmount to be awarded the attorney.

Any di scussion of fee agreenents would be inconplete if the
attorney did not discuss wth his client what happens if he is
fired during the mddle of his representation. If an attorney is on
an hourly fee arrangenent, there is no problem The attorney
simply submits his bill for the work done to that point, and the
client is responsible to pay it.

If the attorney has agreed to a flat fee, he can only coll ect
for the reasonabl e value of the provided | egal services at tinme of
dismssal. An attorney in a flat rate situation is not able to
collect for the full amunt owed because he did not conplete the
work and thus had not earned all of it. Instead, the attorney
recei ves the reasonabl e value of the rendered | egal services based
on a percentage of how far he had worked on the case. Exanple: The
attorney had conpl eted 50% of the case. The attorney w |l probably
get half of the agreed fee. Courts or fee arbitrators would | ook at

it that way, or they would put an hourly fee value on the work that
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had been done and charge accordingly. 1In neither event will the
attorney ever collect nore than he would have received under the
actual fee agreenent itself. In fact, if another attorney is
hired, the courts or arbitrators will reflect on the value of work
t he di scharged attorney perforned versus the amount of work by the
new attorney in conpleting the case.

Concerning a contingency fee agreenent for a fired attorney,
the discharged attorney is entitled to recover the reasonabl e val ue
of the provided | egal services based on his contract percentage of
the actual award. Exanple: A discharged attorney was to receive
30% of the award. The case was settled for $500,000. There is a
$150, 000 fee award, and the val ue of discharged attorney's work is
$50, 000. The discharged attorney will never get nore than the fee
agreenent suggests, and the recovery is also based on the anount
that the other attorney is paid to conplete the case.

Attorney liens may not be available in each state. An attorney
must check the lawin his state to determne if an attorney lien is
permtted and the scope of the Iien. The existence of a lien should
be determned by the law of both the site of the fund and the site
of recovery. In CGelfand, Geer, Popko & MIler vs. Shivener (1973)
30 Cal.App.3d 364, a contingency fee agreenent was executed in
Ckl ahoma; recovery was nmade in California. The California court
applied California lawto determne if a lien should apply when the
fee agreenent failed to nention it.

Under comon |aw, there was a general possessory retaining
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lien that allowed an attorney to keep a client's papers or assets
until the attorney's legal fee was paid. Many states have repl aced
the retaining lien or adopted an additional charging or specia

I ien agai nst nonies recovered by the attorney in litigation. New
York, for exanple, permts both the retaining Ilien and the charging
lien to be inposed by attorneys. Adan vs. Abbott (1982) 452 NyS2d
476, 114 M sc 2d 735.

Absent statutory law or case law that permts the attorney to
have a lien on the proceeds of a case or on property in the
possession of the client, it is inproper for an attorney to claim
such a lien. Wien an attorney has a lien on the case or the
property of the client, he has acquired an interest in the case.
Such an interest violates the general rule that an attorney cannot
have a personal interest in the subject matter or outcone of the
action for that he had been retai ned. The exception to the general
rule is for attorney liens permtted under state | aw in accordance
with ABA Code DR 5-103(A)(1) and ABA Model Rule 1.8(j)(1).

A, RETAI NI NG LI ENS

Aretaining lien, by its very nature, usually attaches to al
papers, docunents, pleading and other such natters that cone into
the attorney's possession by reason of his services. The lien by
its nature will not cover itens or property that cone into the
attorney's possession for a client that are unrelated to the | egal
services for that the attorney was retai ned. Exanple: Sonmeone gives

the attorney a gift to deliver to the client. The attorney is
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usually not permtted to claima lien against the gift for any
unpai d | egal fees.

Many attorneys, specifically in the crimnal area, insist on
security for the paynent of their fees. These attorneys require
that their clients present land, cars, or jewelry or get cosigners
as security for paynent of the fees to be incurred. This is an
exanple of the working of retaining liens. The usage in a
particular state requires conformty with the law of the state
where the property of the lien is | ocated.

By its very nature a retaining lien attaches to all property,
papers, documnents and noney of a client comng into the attorney's
hands during the course of the client's representation. By virtue
of the lien the attorney acquires the right to retain possession of
the above itens to secure paynent of the fees and expenses due as
a result of the legal representation.

In situations where the client is in need of the docunents or
property held by the attorney but is unable or refuses to pay the
attorney fees, the client has two options avail able. The client may
seek a court order through a subpoena duces tecumto require the
attorney to provide the property, records or pleading for the
client's use upon the client furnishing adequate security for the
payment of the legal fees. In short, the client trades the new
property as security for the held property.

In the situation where the client disputes the fees rather

than nerely being unable to pay them the retaining lien remains



284
until there is an adjudication on the nerits and scope of the |ien.
In nost states allowng a retaining lien, sunmary proceedi ngs are
often available to adjudicate these issues, In addition, sone
states have created fee arbitration boards to adjudicate the matter
qui ckly. Foor vs. Huntington Nat. Bank (1986) 27 Chio App.3d 76,
499 NE2d 1297.

Not all states recognize retaining liens. There is novenent
t hroughout the United States to void retaining liens. The argunent
is that they legalize blackmail. In a case during litigation, the
client may | ose the case by being unable to prepare if the attorney
is permtted to retain files until paynent. Nonetheless, as |ong
as state law permts, an attorney should use the lien to assist in
paynent .

Aretaining lienis different fromthe ordinary lien in that
it cannot be actively enforced by judicial proceeding. In Upgrade
Corp. vs. Mchigan Carton Co. (1980) 87 IIl1l.App.3d 662, 410 NE2d
159 the court recogni zed that despite the existence of a statutory
lien for attorney fees in Illinois, attorneys still had the
protection of the retaining lien even though active judicial
enforcenent of the lien was not available. In the sane vein, Frazee
vs. Frazee (1983) 104 Idaho 463 recognized that an attorney
retaining lien is passive in nature and not enforceable by a
forecl osure or sale.

A retaining lien is wusually only valid against property

actually in the hands of the attorney. Wiere an attorney is not in
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possessi on of the noney, papers or other property of the retaining
lien, he will not have a valid |lien. United States vs. Fidelity
Phi | adel phia Trust Co, (1973) 459 F2d. 771

An attorney who has a valid retaining lien on property
| oses it once the property | eaves his possession. In Eiduson Fuel
& Hardware Co. vs. Drew (1977), a New York court held that an
attorney's retaining lien on a stock certificate term nated once
the attorney | ost possession of the certificate.

Ckl ahoma limts the scope of an attorney lien to noney hel d by
aclient for that specific direction for use was not nade. In State
ex rel. GCklahoma Bar Assn vs. Cunmmng (1993), the court upheld
&l ahoma' s disciplinary rule that noney or property entrusted to an
attorney for a specific purpose is not subject to a retaining lien.
In this case, the client had deposited noney to cover projected
deposition costs that the attorney attenpted to hold as a retaining
lien. The court held that the attorney could not do so.

Aretaining lien only attaches to the extent of services that
have been actually rendered. The retaining |ien does not attach to
property held by an attorney that has not yet been earned. This
situation arises when an attorney is given a retainer and a
creditor of the client wishes to attach it. Courts have agreed that
a client cannot avoid attachnment of his assets by giving themto an
attorney as a retainer. Until the attorney actually earns the
noney that he is holding, it is not his. The attorney is nerely a

fiduciary for the client in nmuch the same manner as a bank. For
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this reason, excess noney or property being held by an attorney is
not subject to an attorney retaining lien.

B. CHARG NG LI EN

In addition to the attorney retaining lien (in sone states in
pl ace of it) there is the "special" or "charging lien." The
requi sites for a charging lien may be inposed by state | aw or may
ari se out of an agreenent between the client and the attorney. the
attorney is to receive a portion of the judgnment recovered or
proceeds therefrom provided it appears that such judgnent or
proceeds are the security for his fee. An attorney's charging lien
vests in the attorney the right to recover noney fromthe client in
a particular mnner. Thereby he is conpensated for the |ega
services rendered in obtaining the recovery.

A charging lien is generally viewed as an equitabl e assi gnnent
to the attorney of the revenue derived fromthe attorney's efforts.
The attorney charging lien enjoys a paranount priority over other
claims. As a matter of equity, the charging |lien bestows upon the
attorney the right to have costs and fees due as a result of |egal
representation secured to the attorney either in the judgnent
rendered or in a separate suit.

By its very nature a charging lien is confined to the fees and
costs due for the legal services provided by an attorney in a
particular action that obtained a judgnent or settlement. An
attorney cannot included in a charging lien the value of the work

he does in seeking to be relieved as the client's attorney; the
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lien attaches only for services that benefit the client. An
attorney's efforts to be renoved from a case do not benefit the
client. The fact that the Iien does not attach for such work does
not mean that the attorney cannot sue the client for the val ue of
such work, only that settlenent or judgnment proceeds will not for
such wor k.

Most states inpose the charging lien by statute. The
procedure for perfecting the lien nust be studies for each state
where the lien will be used. Mst states require that an attorney
seeking to perfect a charging lien file a notice of lien. The
notice of lien usually nust be received by the client and the
opposing parties within a specific period of tinme, or the lienis
lost. An exanple of this is in the Illinois case, Rhpades vs
Norfolk & WR. Co. (1979). An attorney charging lien was denied
because the law firm filed the claim four days after being
di scharged by the client. Mst states require that notice of the
lien be filed before the end of the proceeding and, as Illinois did
above, require the attorney be the client's attorney at the tine of
the filing of the lien. An unperfected charging lien nmay be
effective between the client and the attorney but not third parties
w t hout know edge of the lien. An attorney should devel op the
habit of filing a notice of lien in every case where a charging
lienis permtted. It will at sone future tine prevent the attorney
fee portion of the judgnent being attached by the client or lost in

bankr upt cy.
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The charging lien wll termnate and be deenmed waived as to
proceeds that the attorney knowingly allows to be paid to the
client or to a third party without raising any objections by virtue
of the lien. The attorney cannot stand on the equitable right to
have a charging lien; he nust take steps to preserve the right to
the lien.

In Florida, charging |liens have been recogni zed since the md-
1800's. Florida requires that there be a contract between the
client and the attorney, either express or inplied. The contract
must contain an express or inplied understanding that any recovery
by the client wll be used to assist in the paynent of the attorney
fees and costs. To have a charging lien in Florida, the client
nmust either avoid paynent of or dispute the anount of the attorney
fees. The Florida charging lien is inposed once the client does an
act evidencing an intent to avoid paynent altogether of the |egal
fees or he objects to the anount cl ai ned.

| nvoki ng the charging lien in Florida is usually not a major
i ssue. The attorney receives the settlenent or judgnment check

In disbursing proceeds to the client, the attorney usually wll

present the bill. At this tinme, the client wll raise any
objections to paynent. |If there are objections, the attorney wll
assert the <charging lien. Florida has no requirenents for

perfecting a charging lien beyond that of tinely notice to the
client and opposing parties, if reasonable.

As with any other equitable right, a charging lien is based
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upon natural equity that a plaintiff should not be allowed to take
or receive the entire judgnent derived as the result of the
attorney's legal representation w thout paying the attorney.

M nnesota follows the general rule that an advance paynent for
attorney services to be rendered will not be attached as a charging
lien. The charging lien by its very nature attaches only to the
recovery or settlenent of a case as a result of the attorney's
efforts. The attorney may still sue the client for unpaid |ega
fees; it is just that the attorney charging lien will not attach to
advance paynents that have not been earned, St. C oud Nat. Bank &
Trust Co. vs. Brutger (1992) 488 NW2d 852. Because of its
equi table nature, an action by an attorney against a client to
enforce a charging lien does not entitle the client to a jury
trial, Rosenman & Colin vs. Richard (1988) 850 F2d. 57.

In Colorado there is no common |aw attorney Iien. It is
replaced with a statutory lien that is basically the sane. Under
Colorado law, the attorney has a retaining lien on the client's
papers until the legal services have been paid. In addition, an
attorney in Colorado is given a charging Iien on any judgnent that
the attorney obtained or assisted in obtaining in favor of the
client (People vs. Brown (1992) 840 P2d. 1085). People vs. Smth
(1992) 830 P2d 1003 states that although the charging lien exists
in Col orado between an attorney and client, it will not be enforced
against a third party unless a notice of lien is filed. This neans

that in Colorado, creditors of the client along with a bankruptcy
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trustee of the client can attach the entire judgnment unless the
attorney has perfected his lien by filing a proper notice.

California upheld a contractual law firm security interest
lien on a client's recovery by the law firm in Bluxonme Street
Associ ates vs. Fireman's Fund Ins. Co. (1988) 206 Cal . App. 3d 1149.
The lien was not permtted as an equitable charging lien but sinply
as a contractual lien. The attorney who represented the client in
the suit that was the subject of the law firm s security interest
and over the subsequently filed lien created his own lien for fees,
and a judgnent creditor of the client also filed a lien. The |aw
firms lien was given priority over these subsequent |iens even
t hough there was no notice that the law firms lien had been filed
and even though the notice of the subsequent liens were fil ed.

V. COLLECTI ON
The area of fee dispute has engendered nmuch controversy

over the years. An attorney is not supposed to sue his client for
paynent of noney. Nonetheless, if the attorney does not sue and
the client does not pay, how is he supposed to get his noney and
earn a living? In a situation where the attorney has received the
settlement for the client or the client has been paying the fees in
advance, the attorney will give an accounting to the client and a
bill stating how nmuch is owed. |If the client objects to the bill,
the attorney is required to pay to that client all of the noney
that is not in dispute and take as paynent for his attorney fees

t he anobunt of noney fromthe client trust account that the client
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agrees is owed to the attorney. The anpunt of nobney on that the
client and the attorney do not agree remains in the client trust
account until there has been a resolution.

A.  ARBI TRATI ON OF FEE DI SPUTES

There are two ways of acconplishing this. (1) The client can
seek fee arbitration (in many states it is mandatory if the client
requests it, and the attorney is required in sone states to inform
his client of that right), or (2) the attorney can sue his client
in court for a determnation of what amount is owed. The client
can also sue in court and not go through the arbitration, but that
I's an unnecessary burden on the client.

A real situation cones into play where the client does not
have any noney and has not, as yet, paid any noney to the attorney.
There is also the arbitration provision where the attorney sends
the client the bills, the client objects, and they arbitrate. The
attorney can al so go ahead and sue.

Cenerally arbitrations reduce the requested fee by one-quarter
to as nuch as one-half, although one-third seens to be about the
average. In an arbitration, the attorney will have as an arbitrator
a practicing attorney wusually appointed by the county bar
associ ation. The arbitrator will look at the evidence, see how nmuch
time the attorney has spent, evaluate the nine itens previously
di scussed and determ ne how much should actually be charged. If it
appears the attorney has been "churning” the case, the fee award

is going to be reduced considerably.
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B. SU NG THE CLI ENT

Unl ess an attorney is required by his own state |law to enter
binding arbitration with a client over attorney fees, the attorney
can sue the client for unpaid attorney fees. Suing a client is
never a popular thing to do. Wen viewed carefully, however, little
isreally lost by suing a client. Wien things have deteriorated to
an extent that the attorney is considering suing, he has already
lost the client for all future work.

Notoriety is often cited as a reason for an attorney not to
sue a client. That argunment, however, cuts both ways. If an
attorney refuses to deny conplaints by a client who seeks not to
pay because of alleged inproper billing or nmalpractice, the
attorney is inpliedly agreeing to the conplaint. |[If the conplaints
are true, the attorney should forgive the bills and hope the client
wi Il not sue himfor mal practice. \Wen the charges are not true,
the attorney nust sue to keep his good nane. In Bakersfield,
California, an attorney sued a client in small clains for $500 in
| egal fees. The attorney charges were $175.00 per hour and the
total preparation and hearing took four hours. Wien asked why she
sued rather than forgive the fee, the attorney replied, "I would
have had the client keep the matter between ourselves, but she (the
client) was telling people | had overbilled and did not handle the
case properly. | heard this fromseveral persons. Therefore, | felt
that | had to do so to protect nyself and ny reputation.” The

attorney lost froma financial standpoint, but she cleared her nane
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and renoved any cloud on it when she was awarded judgnent for $500.

Every fee agreenent should have a clause that bestows attorney
fees on the prevailing party in the event of a lawsuit. Sone
attorneys omt this provision in the hope that it wll deter the
client fromusing and possibly winning a malpractice suit. That
m ght be a good reason to not include the clause in the fee
agreenment if the attorney does not have mal practice coverage or
conducts a sl oppy practice.

In nost instances, the clause will benefit the attorney. Many
states do not permt an attorney to collect attorney fees for
collecting a judgnent on his own case. The attorney, after w nning
the case against his fornmer client, will not be conpensated for the
time spent in getting the judgnent. When an attorney fee clause is
in the retainer agreenent, he can hire another attorney to get the
judgment and the client will have to pay the attorney fees when a
favorabl e judgnent is won..

One of the nost inportant things to renenber is that an
attorney should not sue a client who is judgnent proof. If the
client is broke or going into bankruptcy or the likelihood of a
recovery is slight, the attorney should not waste tine suing the
client. Qbtaining a judgnent on a defendant with no assets is a
waste of tinme and if an attorney nust pursue the action, it is a

wast e of noney as well.
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CHAPTER 7
TRUST ACCOUNT

The easi est and surest way for an attorney to beconme subject
to discipline is to msmanage the client trust account. In every
state trust conplaints and violations are taken seriously by the
state bar disciplinary organi zations. There are two reasons for the
intense regul ation and discipline of an attorney for trust account
irregularities. The first reason is that no attorney should be
msusing his client's trust funds. To do so is a clear violation of
the fiduciary duties owed to the client. The second reason is that
trust account violations are extrenely easy to prove. An attorney's
trust account is a paper generator. There are nonthly statenents
and cancel |l ed checks fromwhich the state bar can reconstruct the
hi story of the account w thout any assistance of the attorney.

There is a high possibility that any attorney m smanagenent of
the trust account wll be discovered. The attorney should bear in
m nd that nost states require that the banks in which the accounts
are located to notify the state bar whenever they suspect
m smanagenent by the attorney. One real exanple: The attorney
received a draft in settlenent of a case. He deposited the draft
into his trust account and wote a check to his client. A draft is
not the sanme as a check. Under federal banking law, a draft is not
to be credited to an account until it has been collected. In the

past the bank previously treated the draft as a check and credited
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it imediately. This tinme it did not do so, and several of the
attorney's trust account checks bounced. In addition, it caused
ot her trust account checks to be paid with other clients' noney.
The draft did clear, and the bank apol ogi zed to the attorney. Its
past policy of treating drafts as checks had caused the attorney to
believe that it would continue to do so. The attorney's real
probl ens began when the state |law required the bank to report al
problems with the trust account to the state bar, even when the
problems were generated by bank mstakes. The state Dbar
i nvestigated, even though the draft problem was corrected. The
state bar discovered a dozen mnor irregularities in accounting,
none of which cost the clients any noney. Nevertheless, the
attorney's trust account was placed under direct supervision of the
state bar.

A trust account is required whenever an attorney takes
possession and control of property or noney of a client. The
attorney, who is only holding property belonging to a client, is
governed by the common | aw rul es of agency and partnership and the
nmore restrictive state bar rules. In many states, a state bar
di sciplinary action for m smanagenent of a trust account does not
relieve the attorney of liability or prosecution under the state's
civil or crimnal law. There is a trend anong the states to nerge
the common law rules and the attorney disciplinary rules regarding
trust account m snmanagenent. In any event, the point to be

remenbered by an attorney is that satisfying common |aw rules w |
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not automatically satisfy disciplinary rules, and vice versa.

Nearly every state has adopted rules requiring an attorney to
establish an Interest on Lawers Trust Accounts (ILOTA). Under the
| LOTA Act, the attorney is required to open an interest-bearing
trust account for clients' funds. In nost |LOTA states, the
attorney is required to deposit all short-termclient funds into
that account; client funds to be held for |ong periods of tine may
be deposited into a separate account in each client's nanme. Sone
states require all client funds to be deposited in the I|LOTA
account regardless of the length of tinme they are to be held. The
interest froman I LOTA account is paid to the state bar, not to the
attorney or to the clients. This interest is used by nost state
bars to fund | egal service prograns for the poor or di sadvant aged.
In California, the state bar pays the nonthly fees for the |ILOTA
accounts; however, the attorney pays the service fees. No service
fees are ever charged against the client trust funds.

The attorney trust account is a different bank account from
any other account of the attorney. It nust be separate and
identifiable as a trust account fromany general office, payroll or
personal account of the attorney. The account should be |abel ed

"Cient Trust Account," although sone attorneys use the designation
"Clients' Funds" or "Cients' Special Account.™

What ever nane is used must be printed on the checks to give
notice to the world that the funds are trust funds. A probl em

arose when an attorney did not have the proper |abel printed on the
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check. The attorney was sued and had a prejudgnment wit of
attachnment issued. The attorney had a trust account but did not
have the check | abel ed. Therefore, the plaintiff did not know that
the account was a trust account. The plaintiff thought that it was
the attorney's personal account and attached it. The attachnent was
| ater set aside, but only after it caused many problens to the
attorney and the attorney's clients. These woul d have been avoi ded
had t he checks been | abel ed.

The trust account should always be in a local FDI C insured
institution. Such accounts are insured up to $100, 000 per account.
In the last few years, many savings and | oans and sone banks have
failed. Only in those banks which were federally insured were the
depositors protected. If the attorney wi shes to use a noninsured
bank, he should get the consent of the client. Even so, unless the
bank is chosen by the client, the attorney woul d probably be |iable
for the loss of client funds if a noninsured bank fails. Use of a
bank in a foreign country is extrenely dangerous because the
account m ght not be insured, or could be insured in non-Anerican
dollars or even be subject to a governnent freeze. It mght be
easier to get noney into a country than to get it out. Exanple: A
student's wife owned an apartnment house near the Acropolis in
At hens, Geece. It was against G eek |law to take noney out of the
country. Therefore, the student had to have the rent paid outside
the country in a conplicated procedure.

Having a federally insured client trust account is not
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enough. The attorney's deposits cannot exceed the anount of federal
i nsurance. Many attorneys have found thensel ves in serious problens
as a result of the failed savings and |oans. To the extent that
their deposits in the trust accounts exceeded the insured limts,
the attorneys were responsible to provide the difference. The
alternative is sinple: have as nmany client accounts as necessary to
have all <client funds insured. For exanple, assune that an
attorney with $600,000 in client funds has only one insured
account. In this account, the first $100,000 is insured and the
remai ni ng $500,000 is wuninsured. In contrast, another attorney has
six separate client trust accounts of $100,000 each all of which
are insured.

In ternms of managing clients' trust accounts, the sane
situation exists. Al checks are kept in the checkbook until the
managi ng attorney signs themand renoves themhinself. This is a
maj or matter of nmalpractice liability. Failure to maintain good
trust account records is a leading cause of discipline for
att orneys. Oten there is a situation where an attorney m ght
comm ngle the trust account with the office operating account.
There have been many sanctions in this area, so trust accounts
must be kept totally separate from personal and from office
managi ng accounts.

It is inportant to keep the nunber of persons who can draw on
t hese accounts to a mninmum (i.e. the attorney managi ng the trust

account and perhaps other partners in the law firmwho are rel ated
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to that particular account or client). It is inportant not to have
| ay persons (legal secretaries) able to wite checks. They should
have no access to the checks. The checks should only be prepared
by an attorney. |If they are prepared by a |lay person, like a | egal
secretary or office manager, they should remain in the book until
the attorney signs them and renoves them hinself. This prevents
the lay person fromtaking the check outside the book and forging
or altering it in any fashion. These are basic procedures, but
ones that nust be maintained, or a serious liability risk wll
occur .

The trust statenents nust be reconciled nonthly. Were the
attorney does not prepare the reconciliation, he must personally
review it. Renmenber, in nost states the state bar will be notified
by the bank of any suspicions regarding inproper actions. It is
much better for the attorney to catch a potential problembefore a
suspicion is reported to the state bar.

Many states require that the attorney keep the trust fund
records for several years, usually five. In sone states there is no
statute of limtations for a disciplinary conplaint |like there is
for a civil or crimnal conplaint. In these states, records should
be keep forever, or at least until retirenment. In addition, it is
a good idea to keep the records for at |east six years for federal
tax purposes. Mst state bars permt their disciplinary agencies to
conduct surprise inspections on client trust accounts. The state

bar can invade the office at any tine and denmand access to the
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trust records. If the records are not avail able i medi ately, that
alone is a ground for discipline. Were a firmnerges w th anot her
or closes Dbusiness, an attorney may wi sh to nake photo copies of
the records for safe storage. An attorney who nerely works for a
firmthat closes business mght not be able to get access to the
firms records later.

The easiest way to get into trouble regarding a trust account
is to commngle it with the attorney's personal funds. The only
funds permtted in a trust account are funds belonging to the

client and funds in dispute. Under the |law, once an attorney does

wor k, he must send a bill to the client. If the client does not
object to the bill, the attorney is permtted to wthdraw the
anount to pay the bill fromthe client's trust fund. If the client
objects to the bill, the portion in dispute nust remain in the

account. Sone attorneys keep the noney they are owed in the trust
account in an effort to keep it free froma creditor's attachnent.
Unfortunately, the creditors can seek an accounting of the assets
in the trust account. This results in an invasion of the clients's
privacy and is a separate ethical violation for the attorney.
Cccasionally an attorney places enpl oyee payroll taxes in the
trust account. This is an inproper act because the payroll taxes
should be in a separate account. To conbine the accounts sinply
makes the accounting nore difficult and permts the IRS and state
taxing board to seize the entire account for unpaid taxes. The

attorney would have a difficult task of getting the client's noney
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back fromthe governnent.

An attorney nust always pay the noney in a client's trust
account to the client upon request. There are very specific
exceptions. An attorney is permtted to delay the distribution
until all checks and drafts drawn agai nst the account have been
paid or cleared. The attorney should never take a chance and
distribute funds based on a check or draft deposit until that check
or draft has cleared. If a distribution occurs prior to the
clearing of a check or draft that is subsequently dishonored, the
attorney has wongfully distributed other clients' noney: the
attorney has given the client noney bel onging to another client. If
the client cannot return the noney, the attorney will be surcharged
for the noney and remain liable for its repaynent.

Regardi ng trust account responsibility, the attorney nust
understand the difference between checks and drafts and how they
relate to the banking industry. Checks are normally presuned good
and are automatically accepted for deposit, unless rejected within
a certain nunber of banking days after deposit, usually seven. In
ot her words, the attorney can call the bank after that tine and
determne if the check cleared and di sburse funds fromthe cleared
check. In contrast, a draft is not automatically accepted under any
circunstances. A draft is credited to the trust account only when
it has actually been paid or the issuing bank guarantees paynent to
the attorney's bank. This can cause problens if a draft has been

used as a settlenent in a case. Cccasionally an insurance conpany
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will not authorize paynent of a settlement draft wuntil the
signatures on the settlenent docunents have been verified. There
could be a delay of several days or weeks before the draft is
ultimately credited to the attorney's trust account. The bank
m ght notify the state bar about the delay in having the draft
approved, engendering a state bar audit of the trust fund.

Checks can be drawn against a cashier's check imediately
after deposit, if necessary. A cashier's check is usually as good
as cash and is a guarantee by the issuing bank that it will be
paid. The issuing bank will stop paynent on a cashier's check for
only one of two reasons: |ost or stolen.

A potential area of controversy arises if the attorney has the
authority to endorse checks on behalf of the client. It is fairly
common for an attorney to be granted a power of attorney to sign a
client's name on all releases, checks and drafts. A severe problem
arises when the client subsequently clains that he did not
understand that such a right was being granted. The burden is on
the attorney to prove that the client was fully aware of the scope
and purpose of the power of attorney. This issue usually arises
after the attorney signs a settlenent for a client who subsequently
attenpts to have it set aside or sues the attorney for mal practice
in settling without discussing the settlenment with the client.

The trust account includes all noney belonging to the client.
It includes funds advanced by the client for costs, unearned fees

and settlenent paynents. Reinbursenents for costs the attorney
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advanced are not paid into the trust account because they are owed
to the attorney. Paynent for services already perfornmed are not
deposited into the trust account because they are attorney funds
and to do so conmm ngles the account. If a client's check covers
bot h earned and unearned fees, the check should be deposited into
the account with the earned share being inmmediately paid to the
attor ney.

The attorney is required to render an accounting on the trust
account to the client. This accounting should take place at | east
every nonth that there is a transaction affecting the trust
account. Remenber, no withdrawal from the client trust account
shoul d take place without first sending the client a statenent
outlining the reason for the withdrawal; if the client does not
object, the withdrawal could go forward.

One area that often causes problems with attorneys is
reporting to federal or state taxing agencies about finances and
clients. Attorneys, as other professionals, are required to report
to the IRS all cash deposits over $10,000 nmade by clients. In
addition, many states also require reporting to local |[|aw
enforcement. This reporting is to avoid tax evasion and to ensure
that no unreported kidnapping or bribing occur. Transactions
involving foreigners nmust be reported to the IRS to ensure that
appropri ate taxes have been withheld. Failure to make the required
reports exposes the attorney to personal liability for unpaid taxes

by the client.
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Anot her sore point affects the crimnal attorney. Prosecutors,
both federal and state, are using the RICO statutes to seize
paynents made to crimnals' attorneys claimng that the noney is
the fruit of a crimnal activity and thus seizable. Many crim nal s’
attorneys have been sanctioned for failure to expose their
financial records believing that such records woul d be used agai nst
their clients.

An unfortunate situation occasionally occurs when noney is
found to exist in a trust account w thout adequate explanation: no
one knows who owns the noney. This usually occurs when the managi ng
attorney or bookkeeper dies w thout having adequately expl ained the
accounting system A large anmount of noney may inply that the
attorney was hiding funds in the trust account to avoid taxes.
There are two ways of handling this situation. The noney can be
paid into the court or a separate trust account can be established
for it. If noclaimis ever nmade, it wll probably be paid to the
state bar. \Watever procedure is adopted, it nust be cleared with
the state bar, thereby initiating state bar supervision of the
trust account for a period of tine.

Trust accounting usually involves two | edgers. The general
| edger is the termapplied to all of the individual client trust
accounts handl ed under the one nmajor bank account. In addition to
t he general |edger, there nust be a client |ledger to reflect the
i ndi vidual accounts that conpose the general client trust account.

Exanple: An attorney has five clients for whom the attorney is
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hol ding trust funds. The general |edger has a total of the five
i ndividual trust accounts. The attorney nust also maintain client
| edgers, a breakdown of the general account into five separate
accounts for the clients. The nonthly statenent from the bank is
recorded on the general |edger. The bal ance of the general | edger
account nust equal the total of all of the individual client
accounts included in the account. If there is a difference between
the general account statenment and the attorney's total of the
i ndi vidual trust accounts, he nust reconcile the accounts and
di scover the cause of error. Until he does, the attorney is
subject to discipline. Usually, the difference in accounting is the
nmont hly service charge that m ght be subtracted by the account and
that the attorney nmust contribute fromhis own pocket.

Any attorney wi th enpl oyees should get fidelity bond insurance
for the office. This insurance protects the attorney from
enbezzl enent by any enployee from the trust account. At first
bl ush, I amsure the average attorney would consider this a waste
of noney because no one would ever hire an enpl oyee whomthey could
not trust.

Trust is the prime requisite for enbezzl enent. The enbezzler
must be trusted in order to get into the position to be able to
enbezzl e funds. A classic exanple of how enbezzl enent occurs in a
|aw office took place with a nediumsized firm in Bakersfield
California. The office manager had worked for the firmfor 15 years

and gradually assuned the duties and responsibilities of the
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position. As office manager, the wonman was responsible for
bookkeeping and witing small checks on the office account. She
woul d al so prepare checks for the attorney's signature to pay
clients fromthe trust account. Wth conplete control and access to
t he checkbooks she was able to juggle the accounts for severa
years. The office manager enbezzl ed over $250, 000. She was caught
sinply by a fluke. The office mnmanager was running an errand when
aclient arrived for a check. The attorney wote the check hinself
and did not tell the office manager because it was not part of her
responsibility. Because the office manager did not know that a
check had been witten, she did not transfer noney from another
account to cover it. \Wen the check bounced, the attorney checked
the records and "di scovered the iceberg.” The office manager was
prosecuted and found guilty of enbezzlenent. She was sentenced to
a couple years incarceration but was released in a few nonths.
Wil e ordered to nmake restitution, she never could. The attorney
did not have a fidelity bond and had to pay the clients fromhis
own pocket. The worst part fromthe attorney's prospective was the
notori ety caused by the case because it cost him several clients.
Even the IRS is concerned with how an attorney handles his
trust account. The IRS s training publication TPDS MARKET SEGVENT
SPECI ALI ZATION PROGRAM directs its investigators on auditing
attorney's trust accounts. An interesting note is that the IRS
states that the material is not to be cited as authority for

setting or sustaining a technical position even though it is a
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training instrunment. In other words, the IRS wll use the docunent
when it supports their position but wll not recognize it when it
goes against their position. Wile this position may appear sound
to the IRS, in the legal world nost federal courts and the Tax
Court wll find the IRS bound by its interpretation of tax |aw as
propounded in this publication. The purpose of this publication is
to train IRS agents to audit and investigate attorneys who nai ntain
|arge client trust funds. Al though, not expressly stated, it can be
assuned that the IRS will provide the U S attorney with any
information discovered that will lead to crimnal prosecution of a

client.
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CHAPTER 8
USING PARALEGALS

1. INTRODUCTION

To many people the sign of a successful attorney is the size
of the attorney's staff. This includes the expected secretary,
occasional receptionist, optional file clerk and appreciated
paral egal . The paralegal is a relatively new addition in the | egal
profession. The best way to describe the paralegal is a cross
between a |l egal secretary and an attorney. The traditional |egal
secretary is a secretary specially trained to provide the unique
secretarial services needed by an attorney. The nobst inportant
attribute of a legal secretary is the ability to understand and
conplete the standard legal forns needed in a practice and to
under stand the procedures and requirenments of |egal drafting so the
docunents of the attorney can be properly typed.

The role of a paralegal is an extension of the |egal
secretary. The paral egal should possess all of the know edge of the
| egal secretary and perform work that normally requires the
expertise of the attorney. By their very nature, paral egals inprove
the cost efficiency of an office and inprove the client's access to
pr of essi onal, conpetent |egal services.

An attorney's understandi ng of when and how to use a paral egal
in his practice effectively is often of critical inportance in the

operation of a well-run and successful practice.
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1. ADVANTAGES OF USI NG A PARALEGAL

By their very nature and training, paralegals can be used in
any area of the law and can contribute to the successful operation
of a legal practice. Data show, however, that nearly two-thirds of
paral egals work in the field of litigation. Use of paralegals in
litigation, especially civil litigation, is hardly surprising since
nost attorneys also practice in this area.

The main advantage in using a paralegal is that the |ega
housekeepi ng chores of a case can be turned over to a legally
trained person. This relieves the attorney of nundane and tine
consum ng tasks so that he can turn his attention to the |arger
tasks facing the practice.

A paralegal alleviates pressure on the attorney through the
proper del egation of authority. Exanple: A paralegal is used in
di scovery matters in the litigation area. The paral egal often
assenbl es the discovery material that the attorney decides should
be produced, nakes the appropriate copies and perforns the service.
This is a tinme consumng activity that does not justify the
attorney's nornmal hourly rate but is too inportant to be left to
the average | egal secretary.

Probably the npbst commobn use of a paralegal is to prepare
tentative notions and responses for the attorney. Mich litigation
drafting is boiler plate, using standard points and authorities.
Answers to conplaints, for exanple, can be a specific denial or a

general denial. The paral egal can prepare for the attorney's review



310

a rough draft of the proposed |egal pleading. The attorney wll
make changes to the docunent, but it will take less of his tinme to
change the paral egal's docunent into one acceptable to the attorney
than for the attorney to draft it hinself. This gives the attorney
nore tinme to work on other cases.

Probably the nobst under-recogni zed aspect of a paralegal is
that he provides the attorney wth an alternative body. This is
extrenely inportant in litigation, especially when in court. It has
becone commonpl ace for an attorney to have a paral egal al ongside
himat trial. The paralegal will take notes on what the attorney is
saying and what the other attorney has said. The truly astute
paralegal w |l prepare suggested questions for the attorney on
matters that have taken place. It is human nature for the attorney
in court to be concentrating on the case as he has prepared it. The
paral egal, because of detachnent, wll often have a fresh
perspective on the case and see things the attorney has mssed. In
addition, if sonmething inportant devel ops and the attorney cannot
get a continuance, the attorney can imedi ately send the paral egal
out to attend to it. Exanpl e: A case involved the quieting of
title on an oil and gas | ease. The opposing attorney sought a
tenporary restraining order claimng that the issue of title had
been settled as a collateral matter in action in another state. The
attorney felt this was untrue but even a tenporary del ay woul d cost
his client dearly. The attorney sent the paralegal to get a copy of

the other state's decision while he renmained to argue the notion.
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The paralegal went to an attorney's office across the street and
called the attorney for the action in the other state. The court's
judgnment in the other state was faxed to the paral egal who took it
to the attorney. Upon presentation to the court, the attorney was
able to defeat the restraining order. Wthout the paral egal, the
attorney's client would have had the restraining order on the
property for 10 days, wuntil the hearing on the prelimnary
i njunction.

Anot her use for a paralegal is in the area of |egal research
and the mai ntenance of the law library. A law library may be the
nmost costly yearly expense of a law firm Yet, unless it is kept
current, it loses its value to the attorney and becones a
liability. Many treatises and |egal form books have weekly or
nmont hl y suppl enents. These suppl enents nust be put in the books in
an orderly fashion. If a supplenent is mssed or put in the book
out of order, the book becones unreliable. It is dangerous to use
a treatise that has not had all of the updates put into it. One of
the nost comon conplaints of |aw before judges is that the
attorney's research has been inconplete with the authorities having
been overrul ed by subsequent case | aw.

Many | egal secretaries fail to understand the inportance of
maintaining a law library. It is not uncormon for the secretaries
sinply to | eave a stack of supplenents in a law library for someone
else to install. It takes a great deal of tine to place the

suppl enments in the books; many secretaries sinply do not know how
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todoit. It is not uncomon for an attorney to use a treatise in
a library and to see both the new suppl enent and the page to have
been replaced side by side. It takes a person with a grasp of the
i nportance of |egal research and a know edge of how it should be
done to do it. One of the prinme purposes of a paralegal is to do
| egal research on topics directed by the attorney. The paral egal
wll want the library maintained to a maxi mum to nake the |ega
research the best possible. This is added i npetus for the paral egal
to maintain the library.
[11. DOCKET MANAGEMENT

One of the nost inportant tasks that a paralegal is given is
t hat of docket and cal endar managenent. The nobst conmon cause of
mal practice actions against attorneys is for mssing filing
deadlines and statutes of limtations. The mai ntenance of a good
docket and cal endar system is mandatory for any litigation |aw
office. Despite its inportance, docket and cal endar nanagenent is
both repetitive and boring. It is necessary to have a conpetent,
wel | -trai ned manager who understands and appreci ates the inportance
of good docket managenent.

The paralegal, in addition to the attorney, should nonitor the
cal endaring of expiration dates for statutes of limtations in al
cases, discovery deadlines, tax return dates for all probate
estates and clients for that the |law office prepares returns and
all hearing dates. The paralegal, as a result of his |egal

education, can tell when and what docunents should be prepared in
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response to particular scheduled notions. The paralegal is an
i nportant safety check to rem nd the attorney when responses are
due to be filed in a tinely fashion. Avoiding one maj or nmal practice
case is worth a paralegal's salary in the savings of |lost clients,
bad publicity and a court judgnent.
ATTORNEY SUPERVI SI ON
In response to the explosion of the use of paralegals in the
| egal profession, the Anerican Bar Association has created a
Standing Commttee on Legal Assistants to hel p nanage and regul ate
their use in the legal profession. The ABA has adopted the
followng definition of a legal assistant, that includes
par al egal s:
"Persons who, although not nenbers of the |egal profession,
are qualified through education, training, or work experience,
are enployed or retained by a | awer, |aw office, governnental
agency, or other entity in a capacity or function that
i nvol ves the performance, under the direction and supervision
of an attorney, of specifically-delegated substantive | egal
work, that work, for the nost part, requires a sufficient
knowl edge of |egal concepts, such that, absent the [ egal
assistant, the attorney would performthe task."

Just as the ABA certifies laws schools, its Standing Conmttee
certifies paralegal and |egal assistant prograns to assure a
m ni mum | egal standard of conpetency.

Model Rule 5.3 specifically requires that attorneys oversee
their legal assistants. It reads as foll ows:

"Rule 5.3 Responsibilities Regardi ng Nonl awyer Assistants.

Wth respect to a nonlawer enployed or retained by or
associated wth a | awer.

(a) A partner in a law firm shall make reasonabl e neasures
gi ving reasonable assurance that the person's conduct is
conpati ble wth professional obligations of the |awer.
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(b) A lawer having direct supervisory authority over the non-
| awyer shall nake reasonable efforts to ensure that the
person's conduct is conpatible with the professional

obl i gations of the |l awer, and

(c) Alawer shall be responsible for conduct of such a person
that would be a violation of the Rul es of Professional Conduct
if engaged in by a |lawer if:

(1) the lawyer orders, or, with the know edge of the
specific conduct, ratifies the conduct involved, or

(2) the lawer is a partner in the lawfirmin that the

person is enployed, or has direct supervisory authority

over the person, and knows of the conduct at a tinme when

its consequences can be avoided or mtigated but fails to

t ake reasonabl e renedi al action.
Model Rule 5.5(b) states that an attorney is not permtted to
"assist a person who is not a nmenber of the bar in the performance
of an activity that constitutes the unauthorized practice of |aw "
However, the coment promul gated under the Rule nmakes it clear that
it does not apply to paral egal s working under the direction of an
attorney. Specifically, it states that the Rule "does not prohibit
a lawer from enploying the services of paraprofessionals and
del egating functions to themso |long as the | awer supervised the
del egated work and retains responsibility for the work."

V. LIMTATIONS ON USE OF PARALEGALS
Wil e paralegals can do a lot for an attorney, they cannot do

everything. The Mdel Code of Professional Responsibility was
adopted by the Anmerican Bar Association in 1969 and was repl aced
with the Mbdel Rule of Professional Responsibility in 1983. Al

states have adopted either one or the other act, wth

modi fications, as the rules for governing the legal practice of
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attorneys in the state.

Par al egal s are not menbers of the bar. Therefore, they are
not subject to the sane |egal sanctions for unethical conduct,
di sbarnment or suspension that can be inposed against attorneys.
Nonet hel ess, the attorney hiring or wusing the paralegal 1is
responsi bl e for the unethical conduct of the paral egal. The Mbdel
Code, inits Prelimnary Statenment, inposes that duty as foll ows:

"Qovi ousl y t he Canons, Et hi cal Consi der ati ons, and

Di sci plinary cannot apply to nonlawers; however, they do
define the type of ethical conduct that the public has a right

to expect not only of Jlawers but also of their
nonpr of essi onal enployees and associates in all mtters
pertaining to professional enploynent. A lawer should

ultinmately be responsible for the conduct of his enployees and
associates in the course of the professional representation of
the client."
The Mbdel Rul es adopted in 1983 went even further in defining the
attorney obligation to oversee and nmanage the paral egals used in
the practice. Mddel Rule 5.3 comment reads in pertinent part:
"A | awyer shoul d give assistants appropriate instruction and
supervision concerning the ethical aspects of their
enpl oynment... and should be responsible for their work
product. The neasures enployed in supervising nonlawers
shoul d take account of the fact that they do not have | egal
training and are not subject to professional responsibility.”
As stated above, all states have adopted either the Mddel Code
or the Mdel Rules for governing attorneys in their state.
Therefore, they are required to supervise their paralegals and are
responsi ble for the actions of their paralegals.
There are certain nmatters that paralegals are not permtted to
undertake even if their attorney attenpts to delegate such

authority to act in those areas. Mdel Code Canon 3 specifically
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bars paralegals from acting "in matters involving professiona
judgnment. Were this professional judgnent is not involved,
nonl awyers...may engage in occupations that require a special
know edge of law in certain areas.” Ethical Consideration 3.5 goes
further to state: "A |lawer often del egates tasks to...lay persons.
Such delegation is proper if the lawer maintains a direct
relationship with his client, supervises the del egated work, and
has conpl ete professional responsibility for the work product.”
Probably the greatest concern that the |egal profession has
with the use of paralegals is the nmaintenance of clients'
confidences. Cients know that an attorney cannot divulge their
communi cations or information w thout being sanctioned, possibly to
the extent of losing their license. Wth the use of paralegals, a
concern exists because paralegals have no license to lose. In an
attenpt to address such client concerns, Canon 4 of the Mydel Code
and its Ethical Considerations were adopted. Ethical Consideration
4-2 states, "It is a matter of common know edge that the nornal
operation of a law office exposes confidential professional
information to nonl awer enployees... This obligates a |awer to
exercise care in selecting and training his enployees so that the
sanctity of all confidences and secrets of his clients may be
preserved." Furthernore, Ethical Consideration 4-4 states, "A
| awyer should endeavor to act in a manner that preserves the
evidentiary privilege...He should avoid professional discussions in

the presence of persons to whomthe privilege does not extend."
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The professional limtations on paralegals not exercising
prof essional judgnent still permts themto do a great deal for the
attorney. Specifically, paralegals are permtted to interview
Wi t nesses, communicate with clients (which also includes conducting
interviews), conduct investigations, speak with court personnel,
perform legal research, and draft prelimnary pleadings. Such
conduct does not viol ate any professional canon, rule, or ethical
consideration as long as the paralegal acts under the direct
supervision of the attorney. The attorney cannot assign case
managenent or client comrunication to the paral egal .

Wth the above exceptions, a paralegal is not permtted to
engage in any activity that involves professional judgnent on the
part of an attorney. This Ilimtation is defined rather broadly to
mean that a paral egal may not render |egal advice or counsel to a
client. The paralegal can take a nessage and relay a client's
questions to the attorney but may not render his own opinion or
answers to those questions. An interesting exception to this
limtation has devel oped regardi ng court appearances by paral egal s.
Sonme states, but not all or even a majority, permt paralegals to
appear in court. Such states usually limt the court appearances to
uncontested cases or admnistrative |aw cases. Usually the witten
consent of the client nust have been obtained prior to the
appearance. Even if such a requirenent does not exist, it should be
obt ai ned anyway from a nmal practi ce standpoint.

PARALEGAL ASSCCI ATI ONS
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There are two major national |egal assistant and paral ega
associations in addition to nunmerous state and regiona
associ ations, the National Federation of Paral egal Associations
(NFPA) and the National Association of Legal Assistants, Inc,
( NALA) .

The NFPA is an association conposed of both state and | ocal
par al egal associations. The NFPA has adopted an "Affirmation of
Prof essi onal Responsibility" that declares that its paralegals
should strive to maintain the highest standards of professiona
conpetence and ethical conduct. Its nenbers agree to preserve
client communications and confidences and to "denonstrate
initiative in perform ng and expanding the paralegal role in the
delivery of legal services wthin the paraneters of the
unaut hori zed practice of |law statutes.”

The NALA has adopted both a Code of Ethics and Mbdel Standards
and Quidelines for Uilization of Legal Assistants. The NALA Code
of Ethics states that its nenbers shall be governed by the ABA's
Code of Professional Responsibility. The Code al so prohibits its
menbers from engagi ng in the unauthorized practice of |aw by such
acts as accepting a case, setting fees or giving | egal advice. The
gui del ines of the NALA set m ninmum qualifications for its nenbers
and recomend how its nmenbers should be used in a |law office. The
NALA has devel oped a two-day exam nation for certification as a
Certified Legal Assistant.

An attorney seeking to hire a paralegal should, as with any
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ot her enpl oyees consider the paralegal's training and educati on and
any certification and nenbership in reputable paralegal

organi zati ons before making an offer of enploynent.
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CHAPTER 9
AUTOMATION IN THE SMALL LAW PRACTICE
1. INTRODUCTION

The sole practitioner is always |ooking for a way to reduce
overhead yet still remain conpetitive. The best way for an attorney
to do so is to use the advantages that automation offers the sole
practitioner. The law office itself, despite its |ook, has not
really changed nuch in the | ast 100 years. Many of the sane devices
and procedures used today were used then. The difference is in the
of fice equi pnment: the machines, how they are used and how fast they
operate. A secretary 100 years ago would still wunderstand the
basics of nost of the machines in today's office and quickly be
able to understand the uses of the new machi nes, such as copiers
and optical scanners. A legal secretary of the early 1900's would
still recognize the forns of |egal pleading and procedure and nmany
of the sanme procedures for filing and docket managenent.

The best exanple of stability of office technology is the
t el ephone. Most |aw offices (at least in big cities) had tel ephones
100 years ago. The difference between the old phone systens and
t hose today are the many specialty services that are avail able.
These services, such as call forwarding and call waiting, are
commonly used but are primarily for specialty use. One of the npst
i nportant changes in the phones for the law office is that it is
now possible to have a multiple-line system This permts one

handset to answer several phone lines. Just a few decades ago, if
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a person wanted two or nore lines, the person had to have a
separate phone for each line. It was a standard conedy routine in
the silent pictures for the comc to becone enneshed in the many
phone lines in the office of the tine.

Wil e recogni zing the basic law office of today is simlar to
that of the past, it is necessary to understand that the
i nprovenents of today's office technology permt operation with
greater speed, reliability, and freedom of operation. An attorney
who under st ands what busi ness machi nes can do for the practice can
structure the office in a way to neet denmands of the practice
i nexpensively and efficiently.

1. COMPUTERS

The day of conputers in the law office first canme upon the
scene in the late 1970's; however, it was not until the m d-1980's
t hat conputers becane common. Today every | aw office should have a
conputer. Conputers offer the services of word processing,
bookkeepi ng and docket managenent. All of these functions are
inportant to the attorney, but the nost inportant function is that
of word processing.

Wrd processing on a conputer permts an attorney to create a
docunent and store it in the nenory of the conputer or on a
conmputer disc. The docunent thereafter can be reloaded on the
conputer at any tinme, edited and printed again in its new form
What this nmeans is that an attorney can create a nmaster docunent

file for every pleading, contract or other docunent drafted by him
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From these master docunments, new docunments can be drafted and
tailored to the requirenents of new clients w thout retyping the
entire docunent. In the 1970's and through the m d-1980's, a | aw
firmw thout a conputer had a drawer or drawers of a file cabinet
| abel ed "Form Drawer." The attorney would have copies of every
docunent drafted by the office. Wienever a simlar docunent had to
be drafted, the attorney would take a docunent fromthe file drawer
and nmake a copy of it. On the copy the attorney would wite the
changes that he wanted. In sone instances, the attorney would wite
out the pleading in long hand and cut out the portions of the
copi ed docunent that he wanted inserted in the new pl eadi ng. O her
attorneys would dictate the new pleading to a tape recorder and
state what portions of the copied pleading should be included in
t he new pleading. This was the age of the "cut and paste" nethod.
This was the standard nethod of operation for |law offices until the
age of the conputer.

The conmputer revolution of the |aw office corresponds directly
with the devel opnment of word processing equipnent. In the 1970 s,
the top of the line office equipnent was the [IBM Selectric
typewiter. This was an expensive electric typewiter, but wwth no
word processing capability. 1In the late 1970's, |IBM created the
first popular word processor in its MagCard system The MagCard
saved a docunent on a magnetic card approximately 3 inches w de by
6 inches long. Unfortunately, the MagCard system did not have a

screen, and it was difficult and tinme consumng to edit docunents
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on the magnetic card. Despite this fact, the MagCard was very
popul ar, although expensive. IBM followed the MagCard with its
System 6 word processing system This was the first nmjor word
processing systemw th a screen. The System 6 had |imted conputer
functions for accounting and billing. The System6's real val ue was
in word processing. Wth the screen, an operator for the first was
able to engage in full word processing. The System 6 was extrenely
expensive, in the range of $20,000. At this price, only the nost
successful law firnms could afford the System6. In just a few years
there were mmjor revolutions in small conputers and word
processors.

In the md 1980's, many conpani es devel oped dedi cated word
processors for around $500. These systens, manufactured by many
conmpanies such as Brother, Smth-Corona and Panasonic, were
reliable and nore inportantly they were nuch | ess expensive than
full -blown conputers. These systens, of that only Brother and
Smth-Corona are still marketed, had a screen, a daisy wheel
printer and a 3.5 disc drive. At the tine, these machines were
perfect for the sole practitioner. A full-blow |IBM 286 conputer at
that tine cost between $3,000 and $4,000 thousand dollars and a
| aser jet printer cost over $2,000. These dedi cated word processing
systens could do the same word processing work for a few hundred
dol | ars.

Thr oughout the 1980's and through the early 1990's, the office

conput er system cost about $5,000. In 1993, there was another nmjor
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step in the conputer revolution: the |IBM nodel 286 standard for
personal conputers was replaced with a nore powerful nachine called
the IBM 386, and within a few nonths an even nore powerful 486
machi ne cane on the market and within nonths powerful Pentiuns
appeared. The 286, 386, 486 and Pentiuns designations referred to
t he computer chips and not herboards that operated the machi nes. The
sane chips were used in the conputers of other manufacturers with
the result that conputer prices dropped considerably.

It makes no sense for an attorney to purchase a dedi cated word
processor when a conplete Pentium system including nonitor,
whet her an | BM nmachine, an IBM cl one, or a conparable system from
anot her manufacturer, can be purchased for around $1,500. In
addition basic laser printers, which print at 6 pages per m nute,
can be purchased for around $500 and color ink jet printers which
print at about 1 page per mnute, can be purchased at prices
begi nni ng at $150.

If a nodemis connected onto the conputer, the attorney can
utlize Lexis or Westlaw for conputerized |egal research. A
conputer will also handle the law firmis conputerized billing with
t he appropriate software.

In addition, a conputer for the office, an attorney may
consider a |laptop as well for personal use. The |aptop conputer
certainly offers a great deal to the attorney. A laptop permts the
attorney to work anywhere, especially in a law library. This makes

drafting of I|egal pleadings easier and nore convenient. A used
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| aptop is an excellent tool for the attorney w thout having to
invest a lot of noney. It is possible to get a |aptop with a nodem
so that the attorney can communicate with the |law office’ s conputer
over the phone.

A ginm ck being marketed to attorneys are conputer notebooks
to keep track of phone nunbers, appointments and the like. This is
a waste of noney. A |aptop conputer can do all of that as well as
regular word processing and other conputer functions. The cost
di fference, used or otherwi se, is not enough to justify a conputer
not ebook over a | ap top.

One of the great uses of conputers in the law office is the
nodem ability to transfer files. A conputer that has a nodem has
the ability to both transfer and receive files. Several courts,
such as those in Los Angel es, have adopted systens for conputer
filing. Conputer filing gives an office the know edge and
assurance that submtted filings have actually been received and
docketed. Courts love the idea of conmputer filing because it
reduces their filing and record keeping procedures. In time, hard
copies of filings will not be required. Conputers that have nodem
ability will cost nore than conputer card word processors, but they
can al so conmunicate with any other conputer with a nodem This
opens the entire conputer Internet to the small |aw office.

For the last ten years, the rule of thunb has been that $3, 000
wll normally be sufficient to create an up to date |aw office.

Wth that anount of noney, an attorney can usually equip an office
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wi th about 90% of the conputer power presently available. For 100%
of such conputer power presently available between two to three
times that anmount woul d have to be spent. For nost law firns the
extra expense of the additional power is not worth the investnent.

Past experience has shown that conputer systens reduce in value so
quickly that paying first rate prices for additional power is often
not worth it as such power often becone available in the near

future for significantly |l ess noney. For instance, in nost cities,

a conplete Pentium conputer system with a 133 negahertz chip and
1.6 gigabyte hardrive (including nonitor) can often be purchased
for between $1,100 and $1, 400.

As a price conparison, $3,000 in 1995 woul d have purchased

the foll ow ng:

1. Pentium 120 MHZ processor (the higher the MHZ the faster
t he processing).

2. 16 Megabytes of RAM (the nore RAM the nore flexibility
in running prograns as many progranms require a certain
anount of RAM such as W ndows 95).

3. A 1.6 gigabyte hard drive (when 286 systens first cane
out 60 negabytes was considered a |lot; now 16 tines that
anount has becone near top of the |ine).

4. Hi gh resol uti on nonitor.

5. RAM cache of 256 K, a high speed video card with 2
megabyt es of video nenory.

6. CD-ROM dri ve.
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By accepting less in terns of speed and nenory, it is possible to
still get a quite serviceable system For about $800, a reduced
systemusing a Pentium 90 MHZ system 8 Megabytes and a 1 gi gabyte
system video card with one negabyte of nenory and the sanme CD- ROV
and nonitor can be purchased.

The nost inportant determning factor in purchasing a conputer
is what prograns it will run. Quicken and Lotus, two of the nost
popul ar accounting progranms, can generally be used on the nopst
basic 286 system Even WrdPerfect 5.0 can be used on nost 286
systens. Therefore, with little expenditure (between $300 and
$500), an attorney can equip a basic office. However, as nore is
asked from the system the price increases. The new Wndows 95
programrequires 12 Megabytes of RAM and nore than 100 Megabytes of
hard disc nenory, which nmeans only an advanced 486 system wl|
suffice. Another fact is that for communicating wth another
conputer a nodemis necessary. The faster the nodem the faster the
material will be processed. The price for nodens has dropped from
hundreds of dollars to, in many cases, a 33.6 bps nodem for |ess
than $100. The standard is now a fax\nodem (one which transfers
information directly to a conmputer or allows the conputer to serve
both as a fax machi ne) which has 33, 600-bps. The state of the art
is now the 56,800 bps nodem which also permts the user to speak
over the phone line while the fax is in use (provided both the
sender and receiver are simlarly equipped wth the 28,800 bps

nmoden) . O der nodens which operate at 9,600 or 14,400 baud should
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be avoided because the few dollars saved is not worth the
aggravation and delay in transmtting information. A 33.6 kps nodem
is the best buy, at this time. The speed which a 33.6 kps provides
for transmtting materials over the net is nore than suitable for
the average law office. Problens exist wth the faster nodens
because, at this time, is there no standardi zation as to format.
The faster nodens cost over $200 and can only comruni cate at the
hi gher speed with same type manufacturer’s nodem |If a 58.6 kps
nodem attenpts to conmuni cate with anot her manufacturer’s nodem it
drops down to 33.6 kps or even 28.6 anyway.
CD-ROMS

Comput er research can be done through both LEXIS or WESTLAW
whi ch have been around for twenty years. Such research can usually
be acconplished on any 286 systemw th a nodem The next stage of
conputer research is through the use of a CO-ROM The technol ogy
behind a CD-ROM is relatively easy to understand. Al of the
information is stored on a |laser disc (much as a conputer disc)
whi ch can be accessed by the attorney. The information on the discs
replace the conventional library generally for a slightly |ess
price than the conparabl e books. For exanple, Shepard's 19 vol unes

of its CALIFORNIA CITATIONS sell for $1,275 plus another $425 for

a nonthly supplenment for one year as conpared to its CD-ROM price
for the sane information of $1,195 with a once a nonth suppl enent

for the first year. Matthew Bender's CALI FORNI A FORVMS FOR PLEADI NG

AND PRACTI CE actually gives a free CD-ROM version with the purchase
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of its books for $2,695 or sells them separately for $1, 495.

One of the advantages of a CDOROMin the law office is often
its relationship wth on-line services. CD-ROVS are used for day to
day matters with on-line services being consulted for recent
changes. If a firmleases a Wst CD ROM package, the subscriber
gets access to WESTLAW wi t hout having to pay the normal nonthly
subscription or nonthly use fee. Augnentation of the CD-ROM is
usual ly $4.00 per minute plus 17¢ | ocal phone charge plus 34 ¢ per
m nute for nodem charge. LEXIS-NEXIS also offers its CD ROM
subscribers access to LEXIS for $4.42 per minute. |In conparison,
LEXIS offers a special on-line program to small law firnms, who
el ect not to subscribe to its CD-ROM which charges a flat of $135
per nonth for unlimted access to geographic l|ocations and for
anot her $25 nati onw de searches can be perforned.

[11. COPI ERS

The sole practitioner will need a copying nachine. There has
been a marked reduction in the price of copiers along wth the
introduction of lines directly targeted to the small office. A
full-service copier, wth reduction and enlargenent ability,
aut omati ¢ docunent feed, collator, and high speed can be purchased
for about $2,000, whereas a few years earlier the cost was several
t housand dol | ars nore.

The smal| office can purchase a nane brand such as the Sharp
Z-58 for around $600 conplete. This nmachine does not have the

automatic paper feed or collator function but produces cheaper
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copies. For the sole practitioner, this machine and simlar
machi nes from other manufacturers can offer an inexpensive and
effective copying service for the office. The cost for operating
such a machine is usually between one and two cents per sheet.

In contrast to purchasing a nmachine, many cities have printers
or office supply conpani es that provide copying services. The price
charged for these copies often runs between 3¢ and 5¢ per page.
Where there nust be multiple copies of many paged docunents, such
as appellate briefs, a sole practitioner mght prefer to use such
a service.

V. OPTI CAL SCANNERS

As nentioned above, a 486 conputer can operate an optica
scanner. This is a nmachine that appears simlar to a copier. Once
the document is scanned, it is stored in the conputer |ike any
ot her data. The conputer can then print it or transmt it to
anot her via a nodem whenever the attorney w shes.

A conputer scanner replaces the need of a secretary to type
information into the conputer's nmenory. Many docunents that would
take a prohibitively long tine to type can be put into t he
conputer in mnutes. Optical scanning permts every attorney to
create a first rate library of conputer docunents

An optical scanner would be necessary for any attorney
desiring to file documents electronically. The exhibits that
acconpany nost filings are usually copies of other docunents. To

transmt them via nodem the docunents nust first be filed in the
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conputer. The docunent cannot be typed into the conputer and still
remain an authenticated copy. The fast and correct mnmanner of
transm ssion for the exhibits with the pleading is to scan the
docunent into the conmputer. Once in the conmputer's nmenory, it can
be transmtted the same as any ot her docunent. \Wen the receiving
conputer receives the docunent, an exact copy of the exhibit wll
be printed.

Optical scanners, as with all other conputer equipnent, have
increased in reliability and dropped significantly in price. It is
possible to purchase at a discount store (such as Cosco or the
Price Cub) a high quality optical scanner for under $600. An
optical scanner sold at the conputer store will usually run around
$1, 100. There are hand-held conputer scanners as well, but for a
|aw office it would be better to have a full page scanner

An optical scanner is not sonething that an attorney needs
every day, and it would not nake sense to invest a |ot of noney in
them One alternative is to go to a business supply store that
of fers scanning services; however, it will be cost prohibitive if
there are a ot of docunents to scan. Another alternative is for
two or nore attorneys to share the cost of the nachine. Between
several attorneys the machine will be used enough to pay for itself
wi t hout i nconveni enci ng anybody. A used optical scanner can al so be
purchased and becone a reasonable investnent if the cost of it is
split anbng two or nore attorneys.

V. PRI NTERS
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If the attorney has a conputer system then he needs a
printer. There are three types of printers available for conputers:
dot matrix printers, ink jet printers and l|laser jet printers.
Laser jet printers are the top of the line. Laser jet printers can
print docunents in color, are fast and also nobre expensive.
Conpetition has dropped the starting prices of basic laser printers
whi ch do only black ink. The starting prices begin at around $450
and print speed is usually around 6 pages per mnute. Dot matrix
printers use ink ribbons. The technology for dot matrix printers
has inproved remarkably and can provide reasonable quality
printing. The dot matrix printers of just a few years ago are still
quite acceptable for professional work. The cost of a dot matrix
printer is $150 or nore.

For starting attorneys, the best buy in copiers is the ink jet
printers. These printers cost between $150 and $300. Besi des cost,
t hese copiers also copy in color which many of the |aser jet
printers, costing twice as nuch, fail to do. The ink-jet printers
are not as fast as the laser jet printers usually doing only one
to three pages per mnute as opposed to the laser jets' six or nore
pages per mnute. Also the ink jet printers use water soluabl e inks
whi ch may snudge especially when a highlighter is used. The quality
of the ink jet printer varies anong manufacturers. Consuner Reports
in Septenber 1995 rated printers and found that both the Epson
Stylus inkjet printer ($520) and Canon BJC-4000 ($350) were

superior to Hewl ette Packard Deskjet printers. The prices for these
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printers have now be reduced in half.

A starting practitioner should consider a color ink jet

printer or a used |laser jet rather than a new | aser jet.
VI. WORD PROCESSORS VS. TYPEWRI TERS

In nost instances a typewiter is now passe. A law office
shoul d have a good inexpensive typewiter available for specia
uses but not day- to-day use. \Wenever a law office prepares a
docunent for a client it should be on a conputer or a word
processor. Having such a docunent on a word processor serves two
purposes: it creates a master docunent for use with other clients,
and it provides quick editing without retyping the docunent after
each change.

Typewiters are occasionally used in a law office to conplete
printed forns, type | abels or address envel opes because typewriters
can perform these functions nore easily than a conputer or word
processor. There are now typewiters with limted nenory. These are
called "nmenory typewiters."” These typewiters are equivalent to
the earlier dedicated word processors. Such typewiters can be a
great assistance to the attorney because of their portable nature.
An attorney can bring the typewiter with him when attending a
meeting with a client. At the neeting if docunents have to be
drafted or anended the attorney may do so on the spot. Changes can
be done on a | aptop conputer, but the attorney has to take the disc
el sewhere to have the docunent printed. The use of a dedicated

systempermts the docunent to be printed i medi ately after changes
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have been made. The Brother and Smth-Corona word processing
machi nes are popular for just this reason. The machi nes wei gh
about 20 pounds and are a single unit. The nmachi nes have a screen
and a dai sy wheel printer and are easy to use. The information is
stored on regular 3.5 conputer discs. The new WordPerfect 6.1 has
the ability to convert data from nany dedi cated word processors
into WorrdPerfect, that thereafter will be conpatible wth other
conmputers. This ability allows attorneys with dedicated word
processors to upgrade to a full blown conputer system w thout
having to replace the old system

VI1. UN FI ED COMPUTER SYSTEMS

The trend in office marketing is to sell a conplete system
The technol ogy behind a copier, fax machine and optical scanner is
basically the sanme. As a result sone conputer conpanies, such as
Canon, produce a conputer systemthat contains a machi ne that does
all the functions of a copier, fax, nodem printer and optica
scanner. There is no doubt that such a systemis easier to operate
and wll take |l ess room The real question is whether or not it is
worth it. The cost for this type system is between $3,000 and
$4, 000 dol |l ars.

An attorney can create his own systemnew for around $2, 500
depending on the quality of the printer selected. The optical
scanner "inputs" into the conputer; the conputer then directs the
printer. Another thing to bear in mnd for the sole practitioner

is that the rapid devel opnent of technology may result in further
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reductions in price.

Purchasing a system carries with it the risk that rapid
t echnol ogy advancenents may reduce the resale of the system Before
purchasing any unified system the attorney should check to see the
resal e value of the system if there are any used systens for sale,
and what it would cost to create a simlar system pieceneal at
either retail or used prices.

Vill. VOCE MAlL

The basic answering machine is a nust for any |aw office. The
i nportance of the service that a basic answering nmachi ne furni shes
i s beyond reasonabl e di spute. The next stage of devel opnent for the
answering machine is to conbine the machine with a conputer to

generate "voice mail." Many people have dealt with voice nail
wi t hout knowi ng the nane of the service.

Voice mail inits sinplest formis an answering machi ne t hat
directs the caller to push a series of buttons in order to direct
his call to the person who handl es the types of questions or matter
posed by the caller. There are two types of voice mail. The first
type informs the caller of the available options that wll be
triggered upon pushing a particular button. Generally, if no button
is ultimately pushed a live person will answer the line. On the
ot her hand, many conpanies using this system will not have the
phone answer until a button is pushed.

The nmaj or conplaint against voice mail is the |lack of human

contact. After going through all the procedures of pushing buttons
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and listening to the machine, the caller still probably will not
speak with an attorney but will instead | eave a nessage.

The use of voice mail by a sole practitioner is not an
especially good idea. The prime marketing asset of a small practice
is the one-to-one nature of the practice. As the firmtakes on the
nore inpersonal nature of the large office, the firm |l oses that
close feeling of contact with the clients. For the larger firm the
| oss of the personal feeling is to an extent unavoi dable. There
sinply are too nmany attorneys and other variables in the large firm
for the client to feel special to the firmand therefore, if an
attachnment develops, it is only to the individual attorney handling
the case. Bearing this in mnd, voice mail can be useful and even
expected by clients of a large law firm but it will not be

appreciated by the clients of a small firm
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CHAPTER 10
SPECIALIZATION OF THE PRACTICE

1. INTRODUCTION

This chapter deals with what areas of law an attorney wll
enphasi ze in his practice. The termspecialization is different in
use from | egal specialization certification. This chapter is
devoted to the practical considerations of choosing areas of
specialization. This is a fundanental decision and is often over-
| ooked by the attorney.

Most | aw schools do not prepare an attorney for opening an
office and getting involved in the regular practice of the |egal
profession. There are |aw schools now that offer courses on |aw
of fi ce managenent and a few that even require them For the nost
part, however, the average |aw school graduate has no idea what
areas of law he intends to practice at the beginning of his
career. The result of this lack of know edge can be frustrating to
the attorney and seriously affect the direction of his |egal
practice. Many attorneys feel trapped in their type of |egal
practi ces. They continue in the fields they initially chose
because they have devel oped an experti se. They derive little
personal satisfaction fromtheir practice.

To develop a flexible legal practice requires a conscious

desire to do so. The know edgeable | aw student will begin |aying
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the basics for such a practice in |law school by taking a w de
variety of law courses and will <clerk to get a feeling for many
disciplines of the law. Unfortunately, this usually does not
happen. Mst | aw students take the required courses in | aw school
and the elective courses are chosen in areas the student sees as
being lucrative. There is little consideration as to whether or
not he wants to practice in a specific discipline for the rest of
his career. Many | aw students never clerk in | aw school or do so in
an office that practices no nore than one or two | egal areas. The
average | aw student fails to develop a depth in aspects of the | aw
that allow him to choose a particular field of practice upon
adm ssion to the bar.

Traditionally, new attorneys often entered public service for
a few years after graduating from |law school. These attorneys
joined the district attorney's office, county counsel's office,
federal governnment or other governnental service. These new
attorneys developed their skills while getting paid and | earning
that areas appealed to themfor their career Mdst new attorneys not
entering governnment service joined private law firns for severa
years to develop their legal skills.

Government enploynment for attorneys has been seriously
curtail ed. In the last 20 years there has been a quantitative
expl osion of attorneys. There is now serious conpetition for al
entry level jobs in the private and the governnent sector. For the

first tinme in the history of Anerican | aw, nore new attorneys are
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entering sole practice than are entering governnent service or
joining existing law firnms. This creates a |arge nunber of newy
trained attorneys w thout a background in how to get started.

Over half of all new businesses fail within the first five
years. This is not necessarily true for the professionals but that
does not nean they are successes. An attorney who operates his
| egal practice in a sloppy manner or who chooses to practice in an
area in which there is little Iocal demand wll not be a marked
success. A survey by the California State Bar shows that nearly 60%
of its attorneys earn |less than $40,000 per year, with a large
nunmber earning between $20,000 and $30,000. One of the prine
factors determning the earnings of an attorney is the type of law
that he practices and whether or not he specializes.

1. CHOOSI NG THE I NI TI AL FI ELDS
A.  LOCATI ON

For the attorney just opening an office, there oftenis little
choice in the type of law he nust practice. Until the attorney
devel ops a nane and reputation in a community, the attorney nust
usual ly take whatever cones into the office. The attorney nust
al ways bear in mnd the professional requirenents to handle al
cases is the standard of an expert in the field.

Location of the office often is as inportant as the choi ce of
the type of practice and the attorney's own initial know edge. An
attorney who is a specialist in taxation may find little in that

field if the practice is located in a small rural conmmunity. The
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demand for expertise may not be there. On the other hand, an
attorney experienced in oil and gas law mght find a real demand
for such expertise in a community that is centered around the oi
and gas industry. An attorney versed in the agricultural |aw m ght
not find a niche in a major city. Success of an office often
depends greatly upon the |location of the office in connection with
the type of |aw practiced.

Therefore, before an attorney opens an office, he should
consi der how the | egal expertise that he brings to an area wll be
received. It is not uncommon for conpetent attorneys to nove into
a area and not be a success. If the potential clients do not need
the type of law the attorney practices, the attorney will not be
used.

From a marketing standpoint, a new attorney should study the
| ocal phone book to ascertain the nunber of attorneys present in
the area and the types of |aw they practice. If it becones obvious
that the attorney can successfully fill a needed niche, he should
consider it. One of the worst things an attorney can do from a
speci alization point of viewis to pick an area for that there is
little demand on a local l|evel. Cccasionally, an attorney can
achi eve such fane and notoriety that clients outside of the area
will wuse his services. Usually such attorneys are successful
crimnal attorneys or highly successful civil litigators. For the
attorney just opening a practice w thout such fane and fortune, it

woul d be wunreasonable for him to expect to develop such a
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successful practice imediately.
B. RESPONSE TO OTHER FACTORS
1. PAYI NG BI LLS

Bei ng the best attorney in town does no good if the attorney
practices in a field that is not needed. This sentinent alone
states what an attorney in private practice nust face. The
attorney nmust select an area of law that will generate business in
an acceptabl e anount. Al nbst every attorney becane one in order to
earn a good living. There are a few attorneys born to wealthy
famlies who becane attorneys for other reasons (such as entering
politics), but npbst attorneys becane such to earn a good |iving.

Most attorneys want to practice in an area where they wll
earn a good living. Many attorneys have graduated from | aw school
wi th huge debts (student loans). In fact, the average student |oan
debt is between $30,000 and $65,000. In addition, if married and
each spouse has student |oans, the debts may wel|l exceed $125, 000.
The probl em arises because debts for student | oans cannot, except
in rare instances, be discharged in bankruptcy. They nust be paid
or the attorney will have his credit rating i npugned wi t hout
having the liability for the debt discharged.

The inportance of having to earn noney imediately in order to
pay their debts is a prine notivating factor for attorneys to open
a qui ckly successful practice. As a result, attorneys often choose
areas of practice initially with the idea of paying their debts and

not with the idea of devel oping career satisfaction. Years |ater
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the attorney can find hinmself in what he may consider a dead-end
practice.

One of the nost stable areas of law is famly law. |In
California, for exanple, over 60%of all civil filings are rel ated
to famly law. The practice of famly l|aw includes divorce,
property settlenent and child custody. In famly |aw cases, the
attorney cannot take a contingency fee. Therefore, the attorney
w || never have the potential of a huge fee award. A good famly
law attorney will earn a good |iving. The drawback with famly | aw
is the enotional trauma attendant with its practice. In nore than
in any other field of law, in every contested case enotion usually
wll play a larger role than reason . Famly |aw attorneys often
have a higher rate of ulcers and attorney burnout than other types
of attorneys.

Anot her stable area of law is the field relating to drunk

driving. In recent years, nmany states have adopted legal |limts of
al cohol . A person operating a vehicle while over the legal limt of
al cohol will be found guilty of a serious offense. In addition

many states have adopted laws calling for the i nmedi ate suspensi on
of a driver's |license upon the driver failing an al cohol related
driving test. The result of these laws is that nore drunk driving
and |icense suspension cases are being taken to trial. Wile the
|l aws nmake it easier for a district attorney to get a conviction, it
opens the possibly for plea negotiations on sentences by attorneys.

In many cases, the value of the attorney is not in beating the
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ticket but in negotiating the sentence.

Bankruptcy is an area to that new attorneys often gravitate.
Being a statutorily created field, it is an area they can enter
wi th m ni num exposure for mal practice. Nearly everything done in a
bankruptcy case is under the direction of the bankruptcy judge and
the trustee. An attorney can |imt quite significantly any
exposure for mal practice by receiving permssion fromthe trustee
and judge for all major acts. In addition, Chapter 7 and Chapter 13
bankruptcies are relatively easy to do and yield a good source of
i ncone.

One type of practice for a new attorney is usually a |oss
| eader is will drafting. Most attorneys will charge $50 or so to
draft awll for a client. The cost for doing the will usually has
no basis in the time the attorney nust spend interview ng the
client and preparing the will. Charging nore for the will usually
costs the attorney a client. In such instances, the client wll
di scover that another would have done the wll cheaper. In
addition, many states have adopted statutory will fornms, that are
sold in stationary stores, in that the testator can sinply fill the
bl anks and execute it in front of witnesses. Such statutory wills
are valid everywhere if properly executed in the state where
si gned.

Attorneys have traditionally done cheap wills in the hope that
they wll handle the probate of the estate. Such have becone a

potential source of malpractice liability for the attorney. In sone
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states, attorneys have been found liable for mal practice for not
suggesting a probate avoi dance vehicle, such as a revocable trust,
rather than a will. As stated above, an attorney will be governed
by the standard of an attorney practicing in that field. Most
estate planners will discuss probate avoidance with a client before
executing a wll. If a new attorney does not do so, he m ght be
subject to the costs incurred in probating the estate if the heirs
of the estate can show that the testator would have executed an
estate plan avoiding probate if it had been suggested. This
programis CLE course on Estate Planning Il discusses probate
avoi dance vehi cl es.

A point for the attorney to bear in mnd is that while paying
bills is inportant, care nust nonetheless be taken to avoid or
| essen exposure for malpractice liability. In addition, the
attorney should never feel trapped in a particular area of |aw,
since it is now possible to practice two fields of law relatively
easily.

2. FORTUNE AND LUCK

One of the nost inportant factors in selecting a field in that
to practice either initially or switching to after sone tine in
practice is an intangible that can only be called |luck or fortune.
Cccasionally an attorney will cone across a case related to the
type of law in that the attorney has previously practiced or that
the attorney feels is interesting. The attorney then nust make a

deci sion on whether or not to take the case. Taking the case may
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change the attorneys whol e career by changing the direction of his
practice.

There are many attorneys who have becone specialists in
certain areas of the law sinply because they initially took one
case and it spawned others of a simlar nature. A very successful
attorney, for exanple, is a civil attorney who initially took one
of the first cases on toxins against wonen. The result has been
that for nost of the rest of his career the attorney has been
handl i ng those cases only and has becone, solely by accident, one
of the top attorneys in the United States on the topic. Had that
first client never entered the attorney's office or the opportunity
presented itself, the attorney would have continued to be a
successful attorney in general civil law but would never have
attai ned the scope of financial success he has since reached.

[11. DEVELOPI NG EXPERTI SE | N NEW FI ELDS

Most attorneys enter what can best be described as de facto
specialization. This nmeans that the attorney enters a private
practice based upon areas of |aw he has studied or experienced.
These attorneys remain fixed in these areas for their entire
career. The reason is the natural human trait of intransigence.
Most people, including attorneys, will stay in the sanme position or
do the sanme work regardl ess of how unrewardi ng or dissatisfying, as
| ong as they can earn enough noney to pay their bills. Few people
are wlling to change careers or risk a |loss of a paycheck by

pur sui ng sonet hi ng new. This nmakes choosing the right legal field
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at the beginning or having the ability to acquire new proficiency
and expertise in other legal fields highly desirable.

The Canons of Professional Responsibility require an attorney
mai ntain his conpetency in his chosen legal fields. An attorney
practicing in his first bankruptcy case is held to the sane
standard of |egal conpetency as an attorney who has specialized for
years in that type of case. This has forced attorneys recently out
of law school to practice only in fields they have studied. I n
response to mal practice cl ai ns agai nst attorneys who have not had
sufficient training in areas of |aw they practice, many states (39
as of January 1995) have inposed continuing |egal education (CLE)
requirenents.

In nost states, an attorney is required to conplete between
10 and 15 hours of CLE per year. The purpose behind mandatory CLE
requirenents is to force attorneys to maintain a certain |evel of
| egal conpetency. The side effect of a mandatory CLE programis
that it has encouraged the devel opnent of sone good prograns that
provi de a nmeans for attorneys who do not practice in a particul ar
area to acquire the conpetent |legal skills to do so. The best CLE
courses are witten and prepared by conpetent attorneys practicing
inthe field. Such courses cover all the issues and procedures to
be faced by an attorney in the ordinary case that is filed. A CLE
course does not take the place of a treatise, but a good course
does serve as an excellent introduction into a legal field and its

basi ¢ procedures. The best types of CLE courses are the ones that
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allow an attorney to enter into a field imediately by being
prem sed upon a excellent presentation of the |aw

This CLE program strives to be such a CLE program The
attorney is offered a variety of courses that will neet a state
bar's continuing | egal education requirenents. This CLE program
together with its individual courses are witten from the
standpoint of a practicing attorney helping other attorneys to
practice in their field. Its books also have forns to help an
attorney develop a formlibrary for his practice. This CLE program
strives to develop an attorney's practice by presenting him
practical forms and recommended procedures.

The practical aspect of the CLE courses is that it proves the
nost econom cal and efficient means for an attorney to devel op
skills in a legal area. An attorney, for exanple, who had never
handl ed a bankruptcy case could take a CLE course and quickly
becone adept in the field. CLE courses provide attorneys with the
means to acquire post |aw school education and expertise sufficient
to shift the scope of their practice into other fields.

| V.  CONCLUSI ON

The purpose of this chapter is to help attorneys understand
the i nportance of choosing a legal field of practice initially and
to undertake subsequent novenent into another field in a relatively
easy step. At one tine it was both difficult and dangerous for an
attorney to attenpt to practice in a field he had never studi ed.

This is no longer the case. In fact, today the |aw devel ops so
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qui ckly that there are fields of law, such as conputer |aw or
literary law, that did not exist previously and may not even yet be
taught in |law schools. Attorneys should never feel trapped in a
particular field of law. Wth the availability of CLE programs, it

is possible to enter into new fields of law relatively easily.
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CHAPTER 11

CONTINUING LEGAL EDUCATION AND CERTIFICATION

I. CONSTRUING LEGAL EDUCATION

Traditionally, once a person becane licensed as an
attorney, he was under no obligation to continue his |egal
education as a requirenent to keep his license. It has |ong been
understood or inplied that an attorney by his own practice wll be
mai ntai ning his conpetency to handle the area in which he normally
practices. Nonet heless, in the last 20 years, nost states (39
states as of January 1995) have adopted sone type of continuing
| egal education program Both the ABA Code of Professional
Responsibility Ethical Consideration 6-2 and the Mdel Rule of
Prof essional Responsibility 1.1 require an attorney to take
reasonable steps to maintain his conpetency in his areas of
practice. In addition, where there is an established peer review
program (CLE), the attorney should consider using it.

Most states require the attorney to conplete 10 to 15 hours of
CLE per year. In sone states, such as California and Col orado, an
attorney is given the option to conplete a m ni nrum nunber of hours
over a three-year period. In California it is 36 hours, and in
Colorado it is 45 hours. Al CLE states permt the attorney to
wait until the end of the conpliance period and then conplete al
the course hours. For exanple, nost |aw schools do not require a

student to take a course in bankruptcy, worker's conpensation,
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admralty or advanced estate planning beyond normal wills or trust.
After being admtted into a bar, an attorney wishing to practice in
such areas would not be conpetent. To gain that conpetency,
returning to law school and taking a course is normally not
f easi bl e because that would interfere with the attorney's practice
and woul d take an entire semester or quarter to conplete. The best
alternative is to take a good CLE course witten and prepared by a
conpetent attorney practicing in the field. Such a course would
cover all of the basic problens and procedures to be faced by the
attorney in the majority of cases. The new attorney could then
enter practice in the new field quickly and conpetently.

There are different types of certification plans. |In
California, the attorney nust actually take a tough exam nati on.
California's certification plan and categories are approved by the
California Suprenme Court. The California State Bar admnisters the
tests. A witten test is given. If the attorney passes, he can
advertise as a specialist. There are very few attorneys that
actually go through the requirenents to becone a certified
speci al i st.

Anot her type of certification procedure is known as the
self-designation certification plan, as used in New Mexico. Under
this system the attorney sinply notifies the state bar that he
spends at |east 60% of his practice doing a particular area of |aw
and has done so for the preceding five years. The attorney nust

continue to receive continuing |legal education in that area to
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mai ntain that specialty. There are 62 fields of specialization in
New Mexi co, including general practice. An attorney can specialize
in any of those areas, but is limted to specialization in that one
area because at | east 60% of his legal practice nust be in that
field.

A cross between the formal certification procedure of
California (which involves a test), and the self-identification
plan of New Mexico is the plan adopted by Florida. In Florida the
certification program is nonitored by a board (usually under
direction of the Florida State Bar) with court approval. Under the
Fl orida system the attorney designates hinself as a specialist in
no nore than three of 24 specialty areas, and in addition as a
general practitioner. To qualify for this specialty designation,
the attorney is required to have five years in practice and show
substantial experience in the specialty area during three out of
the last five years. He nust continue to receive continuing
education in these designated areas. H s specialization
certificate nmust be renewed every five years and i s contingent upon
sati sfying t he CLE requirenments for mai nt ai ni ng t hat
speci al i zati on. Sonmeone who has an LLM degree in a particular
specialty area may be presuned to neet the m nimum standards for
the specialization requirenents. 1In addition, Florida also has a
situation where any nmenber in good standing of a state bar can
obtain permssion to designate up to three areas fromthe approved

list in which to be called a specialist. The attorney nust be
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engaged in practice for three vyears, and have substantial
experience in that area, and have accumnul ated at |east 30 hours of
approved CLE credit in each designated area, and provi de references

from ot her attorneys.

The ABA has its own proposal. Instead of calling it a
"certification as a specialist,” it is called a "board recogni zed
specialist.” The ABA plan also requires certification by a test or

exam nation. The adoption of testing requirenents is decided by
the particular state. Many states have adopted the ABA pl an.

The potential value of a CLE course is that it offers the
attorney the opportunity to learn enough to enter practice
conpetently in a field he has not entered before. There are nmany
areas of lawthat are optional to the | aw student. Therefore, there
are courses which an attorney will not have taken in | aw school
After becomng an attorney, if he wishes to practice in a specific
area, the best way to learn about that field is through a conpetent
CLE program Most states have adopted a CLE requirenent to assi st
these attorneys to enter a new field conpetently.

In this CLE program for instance, the attorney is offered a
variety of courses that wll neet the requirenents for his state

bar's continuing |egal education program This CLE program
contains a broad spectrum of courses that are witten by practicing
attorneys for the areas in which they have practiced. The CLE
programis heavily laden with the actual forns that the attorneys

t hensel ves use in their practice. This CLE program together with
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its individual courses, are witten from the standpoint of a
practicing attorney helping other attorneys to practice in their
field, and thus its books are designed to be form books to help an
attorney to develop a formlibrary for his practice. The design of
this CLE programis different from many other CLE courses, which
are basically lecture oriented and are sinply a regurgitation of
what had been learned in |law school. This CLE program assists in
t he devel opnent of an attorney's practice through the use of
practical forns and recomrended procedures and presentation of
practical know edge in each particular field. The attorney is able
i mredi ately to get into the field and start earning noney. The
val ue of a good CLE course can be illustrated by an exanple in the
field of estate planning. After taking this CLE course the
attorney has the fornms and the information necessary to becone an
adequate and confident practitioner in estate pl anning.

The main criticism | odged against some CLE courses is that
they may not be needed. An attorney who is practicing in a
particular area on a day-to-day basis is going to remain current in
that area of law anyway. |If an attorney is entering the practice
of a different aspect of the law, he is not likely to buy a CLE
course before taking a case in that area. The attorney wll
probably go the local law library and read the particular
treatises. The |last objection: Even though an attorney takes a CLE
course, there is no guarantee that he has |earned enough to be a

conpetent attorney in all aspects of that field of law Just



354
because an attorney has taken a specific course does not nean that
he will not be sued for nal practice.

In fact, a mmjor area of criticism against mandatory CLE
prograns involves the requirenment to study legal ethics. Virtually
all states now test applicants on professional ethics in sone
fashion before licensing themto practice law. As a result, al
attorneys have already taken an exam nation on professional
responsibility in order to becone an attorney. Attorneys as well
as the average lay person know what basic standards are for
professional responsibility and ethics, which really involves
knowi ng the noral difference between right or wong. A comonly
voi ced attorney conplaint against mandatory CLE courses is that
attorneys would rather spend their nmandated tinme on CLE courses
that are going to directly help their practice and earni ng noney,
few attorneys need to review their ethical standards.

As a practical matter, any tine an attorney has a question on
| egal ethics or what should be done, he should call the state bar
and ask for an opinion. By taking advantage of the state bar
expertise, the attorney should never run afoul of the canons of
pr of essional responsibility. An honest m stake mght lead to a
private reprimnd, but no attorney has ever been suspended or
di sbarred for an innocent or good faith violation of the canons of
prof essi onal responsibility.

Two particular CLE courses have engendered nore aninosity and

ant agoni sm than any others. These are the requirenments of a few
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states, such as California, that the attorney nust take a m ni num
nunber of hours in substance abuse and elimnating bias in the
pr of essi on. These requirenents are of little benefit to nost
attorneys. A sole practitioner has no attorney working wth anot her
attorney and therefore there is no bias for the attorney to
elimnate in the operation of the practice. Likew se, nost
attorneys do not use al cohol or drugs, so a course on elimnating
substance abuse is also of little direct benefit. This does not
mean that such courses would not raise the consciousness of
attorneys but in ternms of the attorney's ability to practice |aw,
little is acconplished. Nonethel ess, the CLE of many states, |ike
California, requires that attorneys take such courses. These
courses do help to understand the profession and to remnd the
attorney of his duty to maintain high standards and to report
attorneys who are suspected of being inpaired.
I'1. CERTIFI CATI ON

One of the nost controversial issues in |egal practice today
is legal certification. There are many states which have created
certification progranms for certain areas of |aw. There are other
states that, |ike Nevada, are considering adopting a |lawer
speci alization program There are both benefits and drawbacks in
t he adoption of such prograns.

The basic questions that attorneys have with such prograns
concern the specific legal disciplines to be considered for

specialty certification and the practical aspects of adm nistering
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the program In fact, nost states I|limt each attorney's
specialization to just one particular area of law on the state's
approved list; the attorney mnust certify he practices in that
specific discipline nore than 50% of the tine.

The fact that an attorney usually cannot be a specialist in
nore than one field can work against the attorney by negatively
advertising lack of experience in other fields. Exanpl e: An
attorney advertises as a specialist in taxation. A client needing
corporate work mght not use the attorney because of the inference
that only tax work is done. This is simlar to a person with a cut
on his head wanting a brain surgeon when a general practitioner or
a neurologist could do the work. The fact that the attorney is
usually limted to advertising as a specialist in just one area can
result in loss of work unless the attorney actually practices only
in that one area.

Anot her concern that attorneys have voiced in the manner of
certification is taking a certification exam Mst states require
that the attorney actually take a certification exam Any attorney
can take the examas long as the applicant certifies to the state
that he neets the practice percentage for the subject (usually over
50% . For certification as a specialist, the attorney is given an
exam nation to test his know edge. The significance of getting a
specialist certification is inportant because all states have sone
restrictions on how and when an attorney can advertise as a

specialist. Generally, to be a specialist, an attorney should be
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able to prove it in sonme aspect, either through extensive education
or through an exam nation. The rules on specialization vary from
state to state and nust be net in each state that an attorney is
admtted and adverti ses. Exanple: An attorney has a Mster of
Laws in Taxation (an LLM in addition to a JD degree, and considers
hinself a specialist. Unless the attorney has taken the California
specialization exam in taxation, he cannot advertise as a tax
specialist in California. He can, however, advertise the possession
of a Master of Law in Taxation degree.

I n conmparison, Nevada does not have a specialization program
al though it is considering inplenenting one. Nevada attorneys at
this tine can call thenselves a specialist. Overall specialization
is good. |If sonmeone takes the tinme and effort and has the desire
to devote their entire practice or nost of their practice to a
particular area of law, they deserve to be recognized. The only
problemthe practicing attorney faces is in deciding which field
to select. This is especially inportant where the attorney already
possesses a Master of Law degree in the field.

A di sadvantage for attorneys who have obtai ned a Master of Law
shoul d be nmentioned: no state currently recognizes a Master of Law
inafield as an automatic certification, although such proposals
have been nade. An attorney has spent a year or nore getting a
master's degree and still has to take a certification exam |ike
someone w thout such education. In point of fact, it probably is

better for a person wth a naster's degree not to get the
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certification. He can thereby advertise the possession of the
master's degree and carry the strong inplication of specialism
This frees the attorney wth the nmnmaster's degree to get
certification in another field. Then the attorney can adverti se:
"John Smth, Master of Laws in Taxation and Certified Specialist in
Corporate Law." It would not make good marketing sense for the
attorney with a master's degree to seek certification in the sane
field as the naster's degree if the state does not permt nmultiple
speci alties.
I11. RECERTI FI CATI ON AS AN ATTORNEY

One of the nost infuriating proposals to surface within the
|l egal profession within the last few years is the idea of
recertification of an attorney. This means recurrent bar exans in
order to practice law. All attorneys are aware that every tine an
attorney goes to another state to practice law, the attorney is
required to take a bar exam unless he is fortunate enough to be
admtted on notion. The attorney once again is being tested on the
scope of his |egal know edge by the bar exam nation itself. The
recertification proposal is ridiculous, but nonetheless it is being
advanced as one way to assure that attorneys keep their
qualifications in good order. The proposal w Il probably never be
adopted or even seriously considered because of the problens in
admnistrating it. In addition, there wuld be a very strong
argunent about equal protection and requiring recertification for

all professions. Wat about doctors or architects? |f they make
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a mstake, a building could fall down or a person could die on an
operating table. The proposal itself is |udicrous. Nonethel ess, an
ABA poll showed that 32% of the attorneys who responded were in
favor of sonme type of recertification. This shows the inportance of
attorneys remaining i nforned about what is happening in the |egal
profession to assure that their rights and interests are
repr esent ed.

In addition to recertification, sone federal bars are now
requiring an examnation in order to be admtted to practice in
their federal courts. What is newis that there are sone of the
district courts across the country that are considering enacting
federal bar exans as well. [If an attorney is presently admtted to
a state bar, the attorney should be able to be admtted under the
federal bar in that state without having to take an exam nati on.
This would be especially true where the attorney is already
admtted to practice before the United States Suprene Court or the
Federal Appellate Court for that District. It seens |udicrous for
an attorney with years in practice to have to take a bar examin
order to be admtted to the District Court in Rhode I|sland or

Vermont, for exanple.
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CHAPTER 12
THE OFFICE: VACATION AND CLOSURE

1. INTRODUCTION

One of the nost inportant managenent aspects of an attorney
engaged in private practice is how to handle the office during the
peri ods of vacation and when the office is finally closed. It is
inportant for an attorney to set up procedures and a plan for the
of fice during vacations and energenci es (such as a robbery and | oss
of files or a sudden cl osing).

A legal practice does not require that the attorney be present
every day. There are tines, such as during trials, when he nust be
avai l able. An attorney who clains that he can never take a vacation
from the office does not wsh to take a vacation. Many people
beconme attorneys because they have a workaholic personality and
being an attorney allows themto work constantly.

This chapter is devoted to the managenent strategies for the
duration of an attorney's vacation or the termnation of the
practice. A large percentage of malpractice against an attorney
arises during the periods of vacation or after an office is cl osed
by retirement or the attorney joining another firm Wat usually
tends to happen during these periods concerns a pending client's
case or a past case and the client cannot reach the attorney before
a disaster strikes. The inability to contact the attorney in tine

to resolve the matter is the root of the mal practice action. Being
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on vacation or having closed the office does not relieve the
attorney of the need to represent a client in a pending case or to
protect the client fromthe consequences of past representation.
These concerns are often cited by attorneys as reasons not go on
vacation. The fear that the practice will fold while he is out of
the office is an honest fear, but as with all fears its effects can
be mnimzed. It is the purpose of this chapter to help the sole
practitioner develop the procedures he needs so he can take a
needed vacation or close the office without fear of malpractice
l[itability. By doing so, the attorney wll greatly increase the
enjoynent and profitability of his |egal practice.
1. VACATI ON

Al but the diehard workaholic want and in fact need a
vacati on occasionally. The practice of lawis sonetines tedious and
often stressful. Attorney burnout has recently been recogni zed as
a real condition in the practice of law. A recent survey of
attorneys in California showed that, if given a choice to start
again, over 40%would not enter the field of law. The nain reasons
cited for this feeling were long hours, stress and |ack of job
satisfaction. Al of these factors can be reduced if a reasonable
vacation schene i s enpl oyed.

In the United States, it is expected that a professional wll
t ake a vacation each year. A legal secretary or paralegal
certainly expects to receive a vacation each year. In fact, sone

states actually require that vacations be given to permanent
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enpl oyees each year. The issue then becones obvious, if the staff
gets vacations, why not the attorney-enployer as well?

The facts have been shown through several state bar surveys
that attorneys who do not take vacations tend to have greater
problens in their personal life. Certainly when an attorney does
not take a vacation, he is not available for famly outings and
visits and a nyriad of little personal trips that increase the
satisfaction of life. The effect of this is a decrease in famly
bonding and increased famlial disharnony. As a consequence of
this, sole trial attorneys, the class nost likely not to take
vacations, have the highest rate of alcoholism substance abuse,
and di vorce anong all attorneys.

There are several things an attorney nust do to arrange a
vacation. Before vacation, he nust notify all of his clients with
| egal actions pending of that fact. In addition, if the attorney
has any cases approaching the date of discovery cutoff points, he
nmust discuss the matter wi th opposing counsel. The last thing an
attorney should do in this situation is go on vacation w thout so
inform ng the opposing attorney. If a discovery cones in and the
attorney is not available to handle it, the client's rights may be
seriously affected. To avoid this situation, the attorney should
send notice to both the court and opposing attorney of the vacation
date. This has an advantage in that if the opposing attorney
attenpts to take advantage of the attorney's absence, the court

will be able to recognize it for what it is, an act in bad faith,
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and act accordingly. An attorney in practice for any period of tine
will be able to recall situations where attorneys were forced to
cancel schedul ed vacations because the opposing counsel, not
knowi ng of the vacation, had filed notions during this period of
time and could not reschedule. In alnost all these situations, the
opposition always told the court that had they known of the
vacation schedul e they could have worked the notion around it but
it was now too late. In notifying the opposing party of the
vacation, the attorney m ght suggest that discovery be continued
for the period of tinme of the vacation in order not to prejudice
t he opposing party. This offer, if nmade in good faith, will assure
that the attorney will not be surprised or inconvenienced by
notions during the vacation peri od.

An attorney, while on vacation should take advantage of the
nodern machi nes available to the office. One of the best machi nes
a sole practitioner can have is an answering machine that permts
messages to be retrieved renotely. If the attorney does not have a
secretary, or the secretary is on vacation at the sane tinme, the
machi ne can have a nessage to the effect:

"The law office of ..... is closed until ...... | f you

wi sh to | eave a nessage, it will be retrieved today and

answered as soon as possi ble. Please | eave the date and

time of your call with the nessage plus a phone nunber

and tinme for returning the call."”

The attorney can then retrieve the nessages for each day and return

the calls that are urgent. Many sole practitioners do not have

secretaries and rely upon their conputer systens and the answering
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machi nes to take the place of secretaries.

An alternative to the answering machine is to have "cal
forwardi ng" to where the attorney is vacationing or a nessage on
t he machi ne indicating where the attorney can be reached. This is
not really conducive to a vacation: it directs all calls to the
attorney on vacation. Many sole practitioners, however, feel that
the ability of the client to reach the attorney at any tine is a
personal touch that assures client loyalty. For certain, it may at
times disrupt the vacation and cause sone fam lial disharnony.

The Cadillac manner for handling a vacation is for the
vacationing attorney to enter an arrangenent with another sole
practitioner to handl e any problens that arise during the vacation.
Cenerally, this would only take a few hours per week for the
covering attorney to handle the referred matters. Qccasionally,
however, there m ght be the need for an energency appearance on a
surprise notion or tenmporary restraining order. Having a covering
attorney is a Godsend. In this mutual agreenent wherein each
attorney covers the vacation for the other, no noney need change
hands because of the nutual assistance. A nessage could be on the
answering machi ne and possibly a sign on the door as foll ows:

"The law office of ..... is closed until ...... | f you

wish to |leave a nessage it wll be retrieved today and

the call returned as soon as possible. Please | eave the

date and tine of your call with the nessage along with a

phone nunber and tinme for returning the call. The |aw

office of ..... , phone nunber ...... , has agreed to
handl e any energency matters of the office during this

period. |If you need inmedi ate assistance, then please
cal | "
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If the attorney has a secretary who is working during this period
of time, the secretary can screen the calls. Any pleadings that
ari se needing i mMmedi ate attention can be faxed to the attorney or
to the attorney covering for the vacationing attorney.

The bottomline is that the client who feels abandoned or in
the dark as a result of an inability to contact a vacationing
attorney may take his business el sewhere. Procedures placed to keep
in contact with the client during the vacation cenent the client's
| oyalty to the attorney. At the sane tine, it will |essen the
potential for mal practice by assuring that procedures are in place
to handle inportant matters that may ari se.

[11. EMERGENCY LEAVE

The sanme discussion concerning vacation applies to an
attorney's absence caused by energencies: famly energencies or
medi cal reasons. In the space of a person's working life, usually
between 30 and 40 years, there wll be periods of tine when an
office nmust be closed for reasons other than a vacation. By its
very nature, an energency |leave is one that was caused by sone type
of unplanned, energency situation. One of the nobst comon
situations involving energency leave is the death of a famly
menber. It is understood that the death of famly nmenber usually
wi Il supersede nearly any other event in the practice of Iaw. Even
atrial will normally be suspended for a few days for an attorney
to attend a funeral of a parent or other close relative.

The managenent of the office in the case of a short term
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absence can be handled the sane as discussed in the vacation
section. A nore detailed plan nust be adopted and i npl enented
however, when the leave is the result of a nedical condition or
injury that disables the attorney for an extended period of tine.
The best way for an attorney to protect his |egal practice
fromthe effects of a disability is to carry disability insurance.
Disability insurance proceeds would replace the incone |ost by the
attorney no longer being able to practice | aw. Because an attorney
deals with his mnd, it is nore difficult for an attorney to
collect for disability than the average person. A truck driver may
becone disabled if confined to a wheelchair; an attorney confi ned
to a wheelchair may still be able to practice |law. The sane
situation may exist if the attorney becones blind; whereas a doctor
m ght not be able to practice nedicine and thus be di sabl ed under
t he insurance policy. A disability insurance policy will pay the
attorney a fixed anount during the time that the attorney is
disabled. It is inmportant to understand how disability is defined
under the policy and when the paynents would comrence. Most
disability policies will only make paynent after the attorney has
been disabled for a specific period of tinme and usually there are
no back paynents for the waiting period. The rates for disability
i nsurance are based on the health of the attorney, the length of
the waiting period and the coverage. Disability insurance usually
only covers a person to age 65 or in sone case age 70. After that

age, social security is considered to apply.
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An attorney wwth a long-termdisability nmust expect to close
his practice. If the practice is kept open, the argunent can be
made by the insurance conpany that the attorney is not disabled. In
the case of disability, the attorney nust arrange for all current
clients to get new attorneys. Mst state bars will have specia
masters or volunteer attorneys who wll assist a disabled attorney
in closing the practice. In the situation where the attorney is
totally disabled or comatose, the state bar will manage the cl osure
of the office if no one is available to do so. The steps to be
followed in closing a sole law office during a disability are
virtually the sane as for closure of the office due to term nation
of the legal practice as set forth bel ow

V. TERM NATI ON OF AN OFFI CE

No one lives forever, not even attorneys. The actor John
Barrynore went to see the great comc WC Fields, who was
recovering froman illness. As Barrynore entered Fields' study, he
saw Fields deeply engrossed in reading an old famly Bible.
Surprised at seeing the practiced reprobate reading a Bible,
Barrynore asked, "What are you doing?" Fields |ooked up, took a
deep drag on his fat cigar and groused, "Looking for |oopholes."”

Al attorneys nust face the reality that their |egal practice
will not go on forever. Usually, a legal practice termnates
because the attorney retires. Mdst people work to get the resources
to support thenselves. After those resources have been obtai ned,

nmost thereafter work only to enjoy thenselves. Many surveys have
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shown that nost people like the work that they do, but have no
intention of working until the day that they die.

Retirenment has becone the maj or goal of nobst people. In 1934,
when social security was inplenented the average |ife expectancy
was 65 years. It was expected that nost people would die a few
months after retiring. Nowadays, nost people are expected to
survive at |east 10 years after retirenent, and many people wl|
live several decades past age 65. In fact, insurance conpany tables
show t hat col |l ege graduates, including attorneys, will live seven
years | onger than nongraduat es.

To retire, a sole practitioner should provide for his
retirement. Social security nmay or may not be avail able at that
time. The Denocrats in Congress passed |laws taxing 85% of social
benefits to high earning recipients. Denocrats have repeatedly
proposed elimnating all social security benefits to persons with
ear ni ngs over $40,000 per year along with raising the retirenent
age to 70. There, as yet, have not been any |egal challenges to
the constitutionality of Congress extending the retirenent age on
vested benefits or the taxation of vested benefits. At this tine,
nmost of the people who nmust wait until age 65 to receive their
social security benefits had their rights vested, neaning that they
had worked 40 quarters before Congress changed the |law, the soci al
contract with the Anerican people. The legality of these changes
have not been tested in the courts. Several public interest groups

have stated that they are considering doing so.
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An attorney who has worked for another firmmay have a pension
fromthat prior work. Most sole practitioners will, however, have
to ook to thenselves to provide for their retirement. The first
thing that an attorney should do is establish an Individual
Retirement Account (IRA) to the extent that it is permtted under
the current laws. Every sole practitioner should also build a
personal retirenent plan. If the attorney has a secretary or other
full -time enployee, that person nust also be covered by the
retirement plan. As a sole proprietor, an attorney has avail able
several easy ways to inplenent retirenent plans. The attorney can
adopt a Sinplified Enployee Plan (SEP). 1In this plan the attorney
sinmply pays the authorized maximum or less to the enployee's
designated IRA. A sole practitioner can also use the SEP for
hi nsel f. The attorney can also establish a 401(k) in place of an
SEP. In these retirenent plans, the attorney's bank usually is
willing to admnister the plan. Plan contributions are tax deferred
until the attorney retires. After retirenment, the attorney pays
taxes on plan w thdrawal s.

Anot her formof retirenent planning is tax-free annuities. In
a tax- free annuity, the attorney pays "up front" for a guaranteed
income streamfor |life upon retirenent. The annuity is purchased
with after-tax inconme; so there is no initial tax saving. Sonmetines
the annuity covers both the attorney and his spouse. The paynents
when received by the attorney are tax free to the extent of the

recovery of the cost for the annuity. After recovery of the
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annuity's cost the paynents are taxable at the attorney's normnal
tax rate.

Upon retirenent, the attorney closes the office: term nates.
This usually neans that the office assets, such as the library,
of fice equi pnent and furnishings, are sold . Usually, the sale of
assets are a distress sale, and the attorney receives only a
fraction of what it initially cost. It sonme instances, it may nmake
better sense to contribute the library to a non-profit |aw school
or library for their sale and to contribute the furnishings and
equi prrent to a charity. The tax deductions, for actual value, m ght
actually be a better benefit that would be derived by an actua
sal e.

Cccasionally, an attorney mght be in a position to sell an
existing practice. If the attorney has a long-term | ease or owns
the actual office location, the attorney mght be able to sel
everything as a package. Purchasing an existing practice has
advantages in that existing clients do not tend to | eave as | ong as
they are satisfied with the new attorney. |In this situation, the
clients are the nobst inportant asset of the business. If the
clients do not view the sale as a disruption of their business,
such as having to go to another location, they tend to stay with
t he new purchaser

When the office does close, the attorney is required to notify
the state bar of the termnation of the practice. In nmany states,

an attorney upon retirenent can seek inactive status and save a
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significant anmount on his annual bar dues. Sonme other states waive
the bars dues for attorneys over a certain age, usually 70 years of
age, regardless of whether or not they are retired.

The attorney nust notify all current clients of his retirenent
and make arrangenents to deliver their files to them The attorney
for his own protection should nake a copy of every file delivered
toaclient. Any files that the attorney retains should be kept in
storage for the life of the attorney. The files can be culled of
m scel | aneous and usel ess paper work, but the core for the files
nmust be kept.

The attorney nust naintain sone formof mal practice insurance
to cover any clains nmade for the past work. In certain areas of the
| aw, such as estate planning, mal practice may not appear for years
or decades after the attorney has retired. A malpractice policy
defends the attorney fromsuch clains at a tinme in |ife when the

attorney woul d ot herwi se be unable to recoup any judgnment paid.
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